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MEMORANDA. 
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CASES 


ARGUED  AND  DETERMINED 


IN    THE 


COURT   OF   KING'S  BENCH, 


IN 


MICHAELMAS  TERM, 


IN  THE  NINTH  \EAR  OF  THE  REIGN  OF  GEORGE  IV. 


MEMORxXNDA. 

In  the  early  part  of  tliis  Term,  Mr.  Justice  Holroj/d  re- 
signed his  seat  in  tliis  Court,  and  was  succeeded  by  James 
Parke,  of  the  Inner  Temple,  Esq.,  who  was  called  to  the 
degree  of  Serjeant  at  Law,  and  gave  rings,  with  the  inotto^ 
"  Justititz  tenax"  He  took  his  seat  in  this  Court  on 
Tuesday,  the  18th  day  of  November,  and  afterwards  re- 
ceived the  honour  of  Knighthood. 

Thomas  Denman,  of  Lincoln's  Inn,  Esq.,  Common  Scr* 
jeant  of  the  City  of  London,  took  his  seat  within  the  Bar, 
having  received  a  Patent  of  Precedence. 


\(>L.  Ml.  1> 


CASKS   l\   THK   KlXCi  S    HFA'CII, 


1828. 

v^s^^./  Cave,  Esq.  r.  Colkman. 

Declaration,     ASSUMPSIT  on  the  warranty  of  a  horse.  The  declaration 

5I.Vfi  1*1*111  Ci^   Vnf^ 

consideration  stated,  that  in  consideration  that  plainlifT  would  purchase 
lor  the  pui-  ^f  defendant  a  certain  horse,  at  a  large  pricey  to  tvif,  the 
horse  to  be       sti/n  of  105/.,  defendant  undertook  that  the  horse  was  per- 

ev  ^(n\\l  ^^\l  f^^^lV  9^^^^^ '^'^^  Plea,  non  assumpsit ;  and 

n  lai^re  price,    issue  thereon.     At  the  trial  before  Garrow,  B.,  at  ihe  last 

to  wii    100 

Kuineas."  Hcrts  Assizcs  (a),  it  appeared  in  evidence  that  the  plaintiff 

Proof,  that  the  had  agreed  to  give  100  guineas  for  the  horse,  "  and  10/.  more, 
buyer  was  to      .  ^  .  .  i  •        i 

give'MOOgui-  if  the  horse  suited  him;"  and  that  the  defendant,  ni  the 

neas,  andio/.    ^Qy^gg  q{  conversation  at  the  dealing  for   the  horse,  had 

more,  if  the  .  . 

horse  suited      said,  "  you  may  depend  upon  it  that  the  horse  is  perfectly 

no  varhince.  *  q^iet,  and  free  from  vice ;"  and  that  the  bargain  was  after- 

A  verbal  re-  wards  struck,   without  any  further  warranty  being  given, 
presentation         ...  ....  -  ,     ,  , 

by  the  seller     either  by  parol  or  in  writing,     it  was  contended,  on  the 

to  the  bilker,     pjjj,^  ^^  ^\^^  defendant,  first,  that  there  was  a  fatal  variance 

in  tlie  course      * 

of  dealing,  that  between  the  consideration  stated  in  the  declaration  and  that 

Dend  IT^m^r  s'^'^"  '"  evidence;  and,  secondly,  that  no  warranty  had 
the  horse  is  been  proved  to  support  the  averment  of  warranty  in  the 
and^freei?om  declaration;  and,  therefore,  that  the  plaintiff  ought  to  be 
^'*ce/'  is  a       nonsuited.     The   learned  Judge  refused  to  nonsuit,    but 

reserved  the  points;  and  some  evidence  having  been  given 
that  the  horse  was  unquiet,  the  case  went  to  the  jury,  who 
found  a  verdict  for  the  plaintiff,  the  defendant  having  liberty 
to  move  to  enter  a  nonsuit. 


Brodrick  now  moved  accordingly,  and  renewed  both 
objections.  First,  the  consideration  is  not  correctly  stated 
on  the  record.  The  whole  consideration  ought  to  be  set 
out;  here  an  important  part  is  omitted.  The  declaration 
describes  the  consideration  as,  a  large  price,  to  wit,  the 
sum  of  105/.;  the  evidence  proved  that  it  was  100  guineas, 
and  10/.  more,  if  the  horse  suited.   [^Baiflejf,  J.  Either  way, 

(a)  Counsel  lor  the  plaintiff,  Spunkie,  Serjt.  and  Adolphu$ ,  for  the  de- 
fendant, Brodrick  and  Rylnnd, 


warranty. 
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it  was  "  a  large  price/*  ami  thai  is  the  important  pait;  the  iscs. 
word.s  laid  under  the  videlicet  may  be  rejected,  and  then 
there  is  no  variance.]  Tliose  words  shew  that  the  price 
was  conditional,  its  amount  depending  upon  a  contingency; 
they  form  an  important  part  of  tlie  consideration^  therefore, 
and  cannot  be  rejected.  IMifih  v.  Bampton(a)  is  expressly 
in  point.  There,  the  plaintiff  purchased  a  horse  for  55/., 
the  defendant  warranting  him  sound,  and  agreeing  to  give 
I/,  back,  if  the  horse  did  not  bring  the  plaintiff  4/.  or  .3/. 
The  averment  in  the  declaration  was,  that  in  consideration 
the  plaintiff  would  buy  of  the  defendant  a  horse  for  a  cer- 
tain price,  to  wit,  55/.,  the  defendant  undertook  the  horse 
was  sound.  And  that  was  held  a  fatal  variance  (6).  Se- 
condly,  there  was  no  evidence  of  any  warranty  sufficient  to 
support  the  declaration  in  that  respect.  To  support  an 
action  upon  a  supposed  contract  like  this,  there  must  be 
proof  of  an  express  warranty.  Here,  there  was  nothing 
more  than  a  mere  representation  in  the  course  of  the  deal- 
ing, couched  in  phrases  such  as  are  always  used  by  a  seller 
towards  a  purchaser  in  the  ordinary  course.  [^Bayky^  J.  But 
that  representation  was  that  the  horse  was  quiet,  and  free 
from  vice,  and  being  made  in  the  course  of  dealing,  and  be- 
fore the  bargain  was  complete,  it  amounted  to  a  warranty.] 

Lord  Tenterden,  C.  J. — I  think  no  rule  ought  to  be 
granted  in  this  case.  Upon  the  first  point,  I  think  there 
was  no  variance  between  the  description  of  the  contract 
given  in  the  declaration,  and  that  proved  in  evidence.  The 
substance  of  both  was  this : — If  the  horse  suits  the  buyer, 
he  is  to  give  the  seller  10/.  above  the  hundred  guineas;  but 
if  the  buyer  had  kept  the  horse,  I  do  not  see  how  the  seller 

(a)  3  Bingh.  473.  rinl,  and  might  be  rejected  ns  sur- 

(h)  GoMclee,  J.,  dissented  from  plusage.    And  see  Durtton  v.  Tuf- 

the  decision,  being  of  opinion,  as  Aon,  3  T.  R.  67,  n.,  where  it  was 

suggested  in  the  principal  case  by  held,  that  such  a  variance  was  fiital, 

Bayley,  J.,  that  the  words  laid  un-  because  the  sum  was  not  laid  under 

Her   the  videlicet   were    immate-  a  videlicet. 

£C2 
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1828.  could  have  maintained  any  action  to  recover  the  10/.  The 
buyer  might  have  said,  ''  the  horse  does  not  suit  me,  but  I 
chuse  to  keep  him  nevertheless."  With  respect  to  the 
other  point,  I  think  it  clear  that  the  proof  of  warranty  was 
sufficient  to  support  the  declaration.  The  parties  are 
dealing,  and  the  seller  says,  "  you  may  depend  upon  it  that 
the  horse  is  perfectly  quiet,  and  free  from  vice."  That  is 
a  very  sufficient  warranty,  though  the  word  warrant  was 
not  used. 

The  other  Judges  concurred. 

Rule  refused. 


Best  v,  Saunders. 

Primaeebe-  ASSUMPSIT,  by  the  captain  of  a  ship  against  the 
lonra  of  right  freighter,  for  primage.  Plea,  non  assumpsit;  and  issue 
ofa  ship,  and  thereon.  At  the  trial  before  Lord  Tenterden,  C.  J.,  at 
nothing  but  an  ^he  London  Adjourned  Sittings  after  last  term,  the  case 
nent  can  de-    ^'as  this  : — The  plaintiff  had  agreed  with  the  owner  of  the 

\'?^*"*"  ship   Albion  to   take  the  command  of  her  on  a  voyage 

right  to  reco-  '^  ^  ^ 

ver  it  from  the  from  London  to  New  South  Wales,  and  back,  by  way  of 

"^S^ei-ee-     I"^'^'     ^^^  plaintiff  was  to  receive  10/.  per  month  for 

mentbythe      wages,  and  130/.  "  in  full  for  all  cabin  and  other  alloW' 

ceive  from  the  ^ff^^s,*^     The  plaintiff  took  the  command  of  the  Albion,  and 

owner  a  fixed    performed    the   voyage.      An   agreement   was   afterwards 

sum  **  m  full     "^  1 

for  all  cabin      made  between  the  owner  of  the  Albion  and  the  defendant 

bwaTOM*^"*'^"  for  the  freight  of  certain  sugars,  the  terms  of  which  ap- 
doesnot  devest  peared  in  the  following  letter,  written  by  the  defendant  to 
j,ij  ^j,\®o^     his  correspondent  at  the  Mauritius: — 

fey'bufoflad-  "  London,  June  5,  1823.  T  have  this  day  engaged  the 
ing  freight  was  ship  Albion,  commanded  by  Captain  Best,  and  calculated 
per  charter-      '^  carry  about  600  tons  of  sugar^  to  proceed  direct  from 

party,  with  New  South  Wales  to  the  Isle  of  France,  there  to  receive 
primage  and 

average  accustomed  :*'— Held,  that  the  reference  to  the  charter-party  ftpplied  to  the 
freight  only,  and  that,  in  an  action  (or  prininge,  the  charter-party  need  not  be  produced. 


MICHAELMAS  TERM,  IX  GEO.  IV. 

from  you  a  cargo  of  as  much  of  tliat  article  as  she  can  carry,         ^^8. 
at  a  freight  of  5L  per  ton,  stipulated  freight,  for  what  she 
can  bring  to  the  port  of  London.'' 

The  defendant's  correspondent  at  the  Mauritius  accord- 
ingly shipped  on  board  the  Albion  a  cargo  of  sugar,  and  the 
plaintiff  signed  bills  of  lading,  the  terms  of  which  were, 
that  the  cargo  was  to  be  delivered  to  SannderSy  or  his  as- 
signs, paying  freight,  as  per  charter-party,  with  primage 
and  average  accustomed.  The  cargo  was  delivered  to  the 
defendant.  The  accustomed  primage  on  the  freight  was 
5/.  per  cent.,  amounting  to  140/.  The  charter-party  was 
not  produced.  Upon  these  facts  it  was  contended,  on  the 
part  of  the  defendant,  that  the  action  was  not  maintain- 
able,  upon  four  several  grounds.  Firsts  that  the  plaintiff 
having,  by  his  agreement  with  his  owner,  accepted  a  specific 
sum  in  lieu  of  all  cabin  and  other  allowances,  had  waived  his 
claim  to  primage.  Secondly,  that  the  plaintiff  was  bound 
by  the  contract  made  between  his  owner  and  the  defendant, 
which  (independently  of  the  bill  of  lading)  was  for  a  spe- 
cific rate  of  freight,  without  mentioning  primage.  Thirdly, 
that  there  was  no  privity  of  contract  between  the  plaintiff 
and  the  defendant,  the  agreement  respecting  the  freight 
being  made  between  the  defendant  and  the  owner.  And, 
fourthly,  that  even  if  the  defendant  was  bound  by  the  bill  of 
lading,  still  as  that  instrument  referred  to  another,  namely, 
the  charter-party,  as  containing  the  particulars  of  the  con- 
tract, the  latter  was  the  best  evidence  of  the  terms  of  the 
contract,  and  the  plaintiff  was  bound  to  produce  it.  Lord 
Tenterden  overruled  all  these  objections.  His  Lordship 
expressed  his  opinion,  first,  that  the  words  "  other  allow- 
ances'' in  the  agreement  between  the  plaintiff  and  his 
owner,  must  be  construed  with  reference  to  the  word 
"  cabin,"  and  as  meaning  allowances  of  that  nature ;  and 
that  although  the  agreement  did  not  mention  primage^  it 
contained  nothing  indicating  an  intention  to  exclude   it. 
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1828.         Secondly,  that  the  agreement  between  the  own^r  and  the 
^"^"^^      defendant  did  not  contain  any  terms  excluding  primage. 
V.  Thirdly,  that  the  defendant's  acceptance  of  the  cargo  under 

SAvwDEns.  ijjg  j^jjii  ^f  lading,  signed  by  the  plaintiff,  created  a  privity 
of  contract  between  them ;  the  general  rule  of  law  being, 
that  he  whO  accepts  goods  under  a  bill  of  lading,  thereby 
adopts  the  terms  of  the  bill  of  lading.  And,  fourthly^  that 
although  the  bill  of  lading  referred  to  the  charter-party, 
that  was  with  reference  to  the  freight  only;  and  that  the 
words  **  with  primage  and  average  accustomed/'  clearly 
meant  the  customary  primage  independent  of  the  charter- 
party,  and  did  not  make  it  necessary  to  give  the  charter- 
party  in  evidence.  The  plaintiff,  thereforci  had  a  verdict, 
with  liberty  for  the  defendant,  upon  all  or  any  of  the  above 
grounds,  to  move  to  enter  a  nonsuit. 

Sir  J.  Scarlett  now  moved  accordingly,  renewing  all  the 
objections,  and  urging,  that  if  the  bill  of  lading  gave  a  right 
of  action  to  the  plaintiff,  it  would  follow  that  the  same 
contract  would  give  separate  causes  of  action  to  two  several 
individuals,  inasmuch  as  the  owner  might  then  sue  the  de- 
fendant for  the  freight,  and  the  captain  might  sue  him  for 
the  primage.  Upon  this  principle,  as  well  as  upon  the 
grounds  stated  at  the  trial,  he  contended  that  the  action 
could  not  be  supported. 

Lord  Tenterden,  C  J. — Generally  speaking,  and  un- 
less there  be  a  special  agreement  to  the  contrary,  the  master 
of  a  trading  vessel  is  entitled  as  a  matter  of  course  to  what 
is  called  primage.  Primage,  from  its  very  nature,  seems  to  be 
the  right  of  the  master.  It  is  an  allowance  made  to  him  as 
an  additional  inducement  to  take  care  of  the  cargo  during 
the  voyage.  It  is  sometimes  called  the  master's  hat-money, 
and  was,  I  believe,  originally  so  called,  because  the  master 
went  round  with  his  hat  in  his  hand,  to  receive  whatever 
sum  the  owners  of  the  goods  on  board,  or  their  agent.s. 
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might  think  proper  to  give  him  (a).  Formerly,  therefore, 
it  was  merely  a  gratuity,  and  consequently  uncertain  in  its 
amount;  but  it  has  by  long  usage  grown  into  a  right;  and 
there  are  generally  some  means  now  of  ascertaining  its 
amount.  The  primage  then  being  primd  facte  the  master's 
right;  has  there  been  any  thing  done  in  the  present  case  to 
devest  him  of  that  right?  I  think  not.  There  may,  un- 
doubtedly, be  different  modes  of  stipulating  for  the  pay- 
ment of  primage.  It  may  be  applied  for  the  benefit  of  the 
owner,  and  not  for  the  benefit  of  the  master;  but  that  can 
only  be  done  by  a  special  agreement  to  that  effect  between 
the  parties.  It  is  said  that  in  this  case  there  was  a  written 
contract  between  the  master  and  the  owner,  by  which  the 
former  relinquished  bis  claim  for  primage;  but,  in  my 
opinion,  that  contract  had  no  such  effect,  because  it  appears 
to  me  to  have  had  no  reference  to  that  particular  subject* 
matter.  Then  with  respect  to  the  charter-party,  if  the  de- 
fendant relied  upon  that  as  containing  any  special  agree- 
ment respecting  the  primage,  it  was  for  him  to  produce  it 
in  support  of  his  case.  As  between  the  freighter  and  the 
master,  the  bill  of  lading,  after  specifying  the  sum  to  be 
paid  with  a  reference  to  some  charter-party,  adds,  ''  with 
primage  and  average  accustomed/'  thereby  expressly  recog- 
nizing the  general  claim  of  the  master  for  primage.  It  is 
said,  that  if  the  master  has  a  right  to  sue  the  freighter  upon 
the  bill  of  lading  for  the  primage,  the  owner  will  also  have 
a  right  to  sue  him  for  the  freight,  and  thus  the  same  party 
will  be  liable  to  two  separate  actions  at  the  suit  of  two 
separate   individuals,   upon  one  and   the   same  contract. 


1898. 


(a)  "  The  word  primage  denotes 
a  small  payment  to  the  master  for 
his  care  and  trouble,  which  he  is 
to  receive  to  his  own  use,  unless 
he  has  otherwise  agreed  with  his 
owners.  This  payment  appears 
tu  be  of  very  ancient  date,  and  to 


be  variously  regulated  in  ditFereut 
voyages  and  trades.  In  the  Gui- 
don it  is  called  ''la  contribution 
des  chnusscs  ou  pot  de  vin  du  mni- 
ti«.''  It  is  sometimes  called  '*  the 
master's  hat  money." — Abbott  on 
Shipping,  282,  4th  ed.;  5th  ed.  2T2, 


Best 

V. 
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1338.  That  may  be  so,  but  I  do  not  see  any  legal  objection  to  it. 
T>i'o  parties  may  have  separate  rights  as  against  a  third 
person,  arising  out  of  the  same  contract ;  and  where  they 
Saunders,  have,  it  is  in  effect  a  separate  contract  enuring  to  the  bene- 
fit of  each,  and  each  may  enforce  his  own  right  under  it. 
Such  a  consequence  may  be  inconvenient,  but  it  is  not  con- 
trary to  law.  Upon  the  whole,  I  am  of  opinion  that  there 
is  no  ground  for  disturbing  this  verdict. 

Bayley,  J. — 1  am  of  the  same  opinion.  I'he  ordinary 
situation  of  the  parties  in  such  cases  is,  that  the  owner  is 
entitled  to  maintain  an  action  for  the  freight,  and  the  mas- 
ter is  entitled  to  maintain  an  action  for  the  primage ;  nor 
is  there  any  thing  in  that  which  militates  against  the  policy 
of  the  law.  By  the  ancient  and  uniform  usage  the  owner 
is  entitled  to  the  freight,  and  the  master  to  the  primage; 
and  each  has  a  lien  upon  the  cargo  in  respect  of  his  own 
claim.  There  is  an  implied  contract,  recognized  by  the 
law,  on  the  part  of  the  freighter  to  pay  primage;  and  in 
this. case  it  is  expressly  stipulated  by  the  bill  of  lading  that 
he  shall  pay  it.  The  charter-party,  might,  indeed,  contain 
terms  depriving  the  master  of  his  right  to  primage;  but 
that  was  not  produced:  and  as  the  bill  of  lading  prima 
facie  raised  the  inference  that  the  primage  was  to  be  paid 
to  the  master  in  the  ordinary  way,  it  lay  upon  the  defen- 
dant to  rebut  that  inference  by  the  production  of  the 
charter-party.  In  this  case  there  was  no  evidence  of  any 
agreement  between  the  parties  depriving  the  master  of  his 
claim  for  primage,  therefore  his  prima  facie  right  remained 
untouched,  and  he  is  entitled  to  maintain  this  action. 

LiTTLEDALE,  J. — Considering  the  nature  and  origin  of 
the  allowance  called  primage,  it  is  clearly  payable  as  matter 
of  right  to  the  master,  and  not  to  the  owner.  It  may,  I 
think,  be  doubted,  whether  if  a  contract  were  made  be- 
Iwecn  the  owner  and  the  freighter  for  a  specific  sum  in 
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lieu  of /z// charges^  the  master  would  be  entitled  to  enforce  1828. 
his  claim  for  the  primage  against  the  freighter.  But  in 
this  case  there  is  no  such  contract ;  and,  on  the  contrary,  the 
agent  of  the  freighter  has  expressly  stipulated  to  pay  the 
accustomed  primage,  and  the  freighter  himself  has  received 
the  goods  under  that  stipulation.  As  to  the  argument  that 
two  actions  may  be  brought  upon  the  same  instrument,  I 
own  I  can  see  no  objection  to  it  either  in  law  or  practice. 
It  may  be  inconvenient  to  the  defendant,  but  that  is  a  mat- 
ter  for  the  consideration  of  all  parties  when  they  make  their 
agreement,  and  cannot  have  any  bearing  upon  the  question 
as  to  their  respective  rights  and  liabilities. 

Rule  refused. 


Allan  and  another.  Assignees  of  Scott,  a  bankrupt,  v. 

SUGRUE. 

Assumpsit,  on  a  policy  of  insurance  effected  by  the  A  ship  insured 
bankrupt  on  the  ship  Benson,  valued  at  2000/.,  for  twelve  IlJjy  for  aoooT 
months ;  with  an  averment  of  a  total  loss  by  perils  of  the  ^^  damaeed 
sea.    The  defendant  paid  money  into  Court  to  cover  an  sea.  She  might 
average  loss,  and  pleaded  non  assumpsit.  At  the  trial  before  have  b^n  re- 
Biyley  J.,  at  the  last  assizes  for  Newcastle-upon-Tyne,  the  1450/.,  but 
case  was  this.     The  ship  went  aground  at  the  entrance  of      Jh^^jr- 
4ie  old  harbour  at  Hull.    The  expense  of  repairing  her  ing: — Held,  a 
would  have  amounted  to   1450/.,  and  when  repaired,  she 
would  not  have  been  worth  that  sum.     It  was  contended 
on  the  part  of  the  defendant,  that  the  plaintiffs  could  not 
recover  for  a  total  loss,  because,  if  they  did,  they  would 
receive  more  than  the  amount  necessary  to  repair  the  ship ; 
and  that  as  that  amount  had  been  paid  into  Court,  they 
ought  to  be  nonsuited.     The  learned  Judge  declined  to 
nonsuit,  but  reserved  the  point,  leaving  it  to  the  jury  to  say 
whether  the  ship  was  worth  repairing;  and  they  finding 
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]82».  tlitt  she  was  not,  a  verdict  was  takeu  for  the  plaintiffs  for  a 
total  loss,  with  leave  for  the  defendant  to  move  to  enter  a 
nonsuit. 

F.  Pollock  now  moved  accordingly.  The  assured  are 
entitled  to  an  indemnity  from  loss,  but  they  have  no  right 
to  convert  a  loss  into  a  profit.  The  underwriters  may  either 
pay  them  the  sum  necessary  for  the  repairs,  or  perform  the 
repairs  themselves;  and  the  assured  cannot  be  allowed  to 
insist  that  what  is  really  only  a  partial  loss  is  constructively 
a  total  loss,  and  so  compel  the  underwriters  to  pay  the  agreed 
value  in  the  policy.  The  underwriters  are  bound  by  the 
agreed  value  in  ascertaining  the  amount  of  a  total  loss;  and 
the  assured  ought  to  be  equally  bound  by  it  in  ascertaining 
the  amount  of  a  partial  loss.  [Lord  Tenterden,  C.J.  How 
can  there  be  a  different  rule  in  ascertaining  whether  a  loss 
is  partial  or  total  in  an  open  policy  and  a  valued  policy?] 
Rightly  considered,  the  rule  is  in  reality  the  same ;  the  ar- 
gument is,  that  a  constructive  total  loss  is  not  to  be  treated 
as  an  actual  total  loss.  Here  the  ship  existed  in  specie; 
she  might  have  been  repaired ;  and  when  repaired  she  would 
have  been  worth  as  much  or  more  than  she  was  worth  before 
the  accident.  In  such  a  case,  where  the  loss  is  in  fact  not 
total,  it  is  surely  sufficient  to  put  the  assured  in  as  good  a 
situation  as  he  M'ould  have  been  in  if  the  loss  had  never 
happened.  A  constructive  total  loss,  in  a  case  like  this, 
can  only  mean  that  the  ship  is  not  worth  repairing.  But  a 
constructive  total  loss  may  arise  by  other  means;  as  by 
charges  being  incurred  upon  the  ship  exceeding  her  actual 
value.  Suppose  a  case  of  salvage,  where  the  ship  not  only 
continues  to  exist  in  specie,  but  is  wholly  uninjured;  could 
the  assured  say,  "  this  a  constructive  total  loss ;  if  I  was  not 
insured,  I  would  not  pay  the  salvage,  and  therefore  I  call 
upon  you  for  a  total  loss."  Or,  might  not  the  underwriter 
rather  say, ''  I  will  pay  you  the  salvage,  and  restore  the  ship 
to  you  uninjured,  and  you  can  require  no  more."  Great 
inconsistency  would  follow  from  allowing  the  assured  so  to 
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estimate  the  loss  Upon  t  valued  policy.    If  there  Was  a  sur-         i828. 
plus,  however  small,  after  repairing  the  ship,  the  loss  would       "-^^/-^^ 

A  f  L.  A  N 

be  deemed  a  partial  loss  only,  and  the  assured  would  be  p. 

etititled  to  the  amount  of  the  repairs  only ;  but  if  the  repairs  Sugrue. 
exceeded  the  value,  by  however  small  an  amount,  the  loss 
would  be  deemed  a  total  loss,  and  the  assured  would  be 
entitled  to  the  agreed  value :  so  that  a  difference  of  5/.  in 
the  damage,  might  make  a  difference  of  several  hundred 
pounds  in  the  loss.  In  the  present  cdse,  for  itistance,  if  the 
repairs  had  amounted  to  only  1400/.,  the  assured  could  have 
claimed  that  sum  only,  from  which  the  underwriters  might 
have  deducted  one  third,  new  work  for  old.  But  the  repairs 
amounting  to  1450/.,  the  ship  is  not  Worth  repairing,  and 
the  underwriters  are  required  to  pay  2000/.  So  that  an  in- 
crease of  50/.  in  the  damage,  makes  an  increase  in  the  lia- 
bility of  the  underwriters  of  nearly  1000/.  Surely  such  a 
state  of  things,  leading  to  such  a  result,  cannot  be  deemed 
just  or  reasonable.  The  whole  fallacy  seems  to  consist  in 
calling  a  really  partial  loss,  a  constructive  total  loss,  which 
can  really  mean  only  a  loss  not  in  fact  total. 

Lord  Tenterden,  C.  J. — I  consider  it  to  be  perfectly 
clear  that  the  question  whether  the  loss  sustained  is  a  par- 
tial or  total  loss  is  precisely  the  same  where  the  value  of  the 
ship  is  mentioned  in  the  policy,  and  where  it  is  left  open. 
Where  the  value  is  not  mentioned  in  the  policy,  it  must  be 
ascertained  by  evidence;  where  it  is  mentioned,  no  further  in- 
quiry is  necessary,  because  the  parties  have  already  agreed 
What  is  to  be  deemed  the  value  in  the  event  of  a  loss.  If  the 
experieiice  of  underwriters  teaches  them  that  it  is  not  con- 
ducive to  their  interest  to  subscribe  valued  policies,  they  may 
abandon  the  practice  in  future.  Then  the  question  in  this  case 
is,  was  this  a  total  loss?  The  jury  have  found  that  the  ship 
was  so  damaged  as  not  to  be  worth  the  costs  of  repairing 
her.  In  other  words,  they  have  found  that  though  the 
materials  were  left,  the  ship  had  ceased  to  exist  in  the  cha- 
racter and  for  the  purposes  of  a  ship.  In  short,  that  the 
ship  was  a  total  loss,  for  that,  according  to  the  decrsioA 
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in  several  recent  cases  upon  this  subject,  is  the  legal  effect 
and  result  of  their  finding  (a).  The  loss  in  this  case,  there- 
fore, is  in  point  of  law  a  total  loss,  for  which  the  under- 
writers are  liable,  and  the  amount  of  which  will  be  the  sum 
agreed  upon  as  the  estimated  value  of  the  ship,  deducting, 
of  course,  the  value  of  the  materials. 

Bayley,  J. — The  question  whether  a  loss  is  total  or  not, 
depends  upon  the  the  particular  facts  of  each  case,  and  the 
nature  and  extent  of  the  injury  done  to  the  ship,  quite  in- 
dependently of  the  nature  of  the  policy  effected  upon  her. 
The  nature  of  the  policy  cannot  vary  the  nature  of  the  loss, 
and  the  question  is  precisely  the  same  upon  an  open  and  a 
valued  policy.  The  only  difference  between  the  two  is, 
that  in  the  former  the  assured  must  prove  the  value  of  the 
thing  insured;  and  in  the  latter,  its  value  having  been  pre- 
viously ascertained  and  agreed  upon,  he  need  not. 

LiTTLEDALE,  J.  was  goue  to  chambers. 

Rule  refused. 

(a)  Holdstcorth  v.  Wise^  ante,  i.  673;  7  B.  &  C.  794;  and  the  cases  there 
cited. 


Helps  v.  Glenister. 

--  .  .^  ^  Trover,  for  live  pheasants.  Plea,  not  guilty ;  and  issue 
Kame  is  pro-  thereon.  At  the  trial,  before  Holroyd,  J.,  at  the  last  assizes 
cases  by  58  G.  ^^^  ^^  county  of  Bucks,  the  case  was  this.  In  October, 
3,  c.  75.  1827,  the  plaintiff,  who  was  a  dealer  in  pheasants   and 

contract  for'     resided  in  Middlesex,  went  to  the  defendant,  who  was  a 

the  sale  of  live  breeder  of  pheasants  and  resided  in  Bucks,  and  proposed  to 
pheasants,  for  .    "^  .  r     r 

the  purpose  of  buy  of  him  some  live  pheasants,  which  he  kept  exposed  for 
dbssm'i^  pro-  ^^^  ^^  pens.  The  plaintiff  then  bought  and  paid  for  twenty 
perty  to  the  seven  old  pheasants  at  5/.  IO5.,  per  score,  which  the  defendant 
wmotlbe'en-  agreed  to  keep  at  twopence  per  week  each,  until  the  plaintiff 
forced  at  law.   chose  to  fetch  them  away.  The  plaintiff  afterwards  bought 


Helps 
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100 young  pheasants  at  4/.,  per  score,  and  paid  a  deposit  of         1828. 
^.6//.,  and  those  the  defendant  also  agreed  to  keep  at  the  same 
rate,  until  the  plaintiff  chose  to  fetch  them  away.     Three-  v, 

fourths  of  the  young  pheasants  were  hens,  which  being  ^^*^'"®"'"^"- 
more  valuable  to  a  breeder  than  cocks,  bear  a  higher  price, 
and  the  parties  calculated  the  price  accordingly.  The 
plaintiiFdid  fetch  away  the  27  old  pheasants,  and  13  of  the 
young  ones,  but  upon  his  demanding  the  other  87>  and  ten- 
dering the  agreed  price  for  them,  the  defendant  refused  to 
deliver  them,  and  thereupon  the  action  was  brought.  The 
learned  Judge  being  of  opinion  that  the  purchasing  of  the 
pheasants  was  prohibited  by  the  statute  58  G.  3,  c.  75,  s.  1^ 
and  that,  consequently,  no  property  in  them  passed  to  the 
plaintiff  by  the  contract,  directed  a  nonsuit. 

B.  Monro  now  moved  to  set  aside  the  nonsuit,  and  for 
a  new  trial.  If  the  statute  58  G.  3,  c.  75,  s.  1,  prohibits 
the  purchasing  of  live  pheasants  under  such  circumstances 
as  these,  it  must  be  admitted  that  this  action  is  not  main- 
tainable ;  but  it  is  submitted  that  the  statute  does  not  extend 
to  a  case  like  the  present.  The  earlier  statutes  upon  this 
subject,  the  object  of  which  was  to  prevent  the  destruction 
of  game,  prohibited  the  selling  of  game,  in  certain  cases; 
and  it  seems  clear  that  persons  purchasing  live  pheasants, 
for  the  purpose  of  breeding  from  them,  were  not  within 
those  statutes.  The  2Jac.  1,  c.  27,  s.  4,  enacts,  that  every 
person  who  shall  sell,  or  buy  to  sell  again,  any  pheasant 
(except  pheasants  reared  and  brought  up  in  houses,  or 
brought  from  beyond  seas)  shall  forfeit  for  every  pheasant 
20«.  The  5  Ann,  c.  14,  s.  1,  recites,  that  the  several  laws 
already  enacted  for  the  better  preservation  of  game,  have 
been  found  not  sufficient  to  prevent  the  destroying  of  game, 
by  reason  of  the  multitude  of  higlers  and  other  chapmen, 
which  gave  encouragement  to  idle  persons  to  neglect  their 
employment  to  destroy  the  same ;  and  enacts,  that  all  the 
laws  then  in  being  for  the  better  preservation  of  game,  not 
thereby  repealed,  shall  remain  in  force:  and  s.  2  prohibits 
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18S8.        any  higler,  chapmao^  See.,  from  buying  or  selling  any  phea* 

^'^^^'^^^      aant,  8u:.     Now,  the  exception  in  2  Jac.  I,  c.  27,  ».  4,  not 
Helps 
p.  Jbeing  repealed,  is,  of  course,  continued  in  force  by  the  ex- 

Glcvisteb.  pi-ess  words  of  5  Ann.  c.  14,  s.  1.  Then,  the  28  Geo.  2,  c. 
12,  was  passed  merely  for  the  purpose  of  removing  doubts 
with  respect  to  the  meaning  of  the  word  ''  chapma^i"  as 
used  in  the  5  Ann.  c.  14,  and  left  the  law  in  other  particulars 
precisely  as  it  found  it.  If  that  be  so,  the  buying  or  selling 
of  pheasants  was  not  prohibited  before  the  58  G.  3,  c.  75, 
and  then  the  present  question  turns  entirely  upon  the  con- 
str;Uction  of  that  statute.  Now  that  statute  is  entitled,  **  An 
Act  for  the  more  effectual  prevention  of  offences  connected 
with  the  unlawful  destruction  and  sale  of  game ;"  assuming, 
necessarily,  that  ^bere  may  be  a  lawful  sale  of  game.  It  is 
the  first  statute  that  makes  the  buying  game  an  offence,  for 
it  recites  that  the  selling  game  was  previously  prohibited, 
jaud  enacts  that  persons  buying  game  shall  be  subject  to  a 
penalty.  But  it  makes  the  buying  game  an  offence  in  those 
cases  only  where  the  selling  game  was  an  offence  befpre; 
land  the  selling  pheasants  reared  in  hauses  was  not  before 
prohibited.  In  this  case  it  was  proved  that  the  defendant 
was  a  breeder  of  pheasants,  and  that  he  exposed  the  phea- 
sants in  question  for  sale,  openly,  in  pens.  The  fair  pre- 
sumption, therefore,  was,  that  the  pheasants  had  been  reared 
in  a  house  by  him.  But  if  this  transaction  was  a  buying  of 
pheasants  within  the  wprds,  it  was  clearly  not  so  within  the 
spirit  pf  the  statute,  because  the  object  of  the  statute  was 
to  prevent  the  destruction  of  game,  and  the  object  of  these 
parties  was  the  preservation  of  game;  for  the  pheasants  were 
purchased  for  the  purpose  of  breeding,  and  with  a  view  to 
effect  that  purpose  a  larger  price  was  given  for  the  hen  birds. 
Bridget  v.  Richardson  (a),  is  an  analogous  case.  That  was 
decided  upon  the  statute  S  Jac.  1,  c.  12,  the  object  of  which 
was  to  prevent  the  destruction  of  sea  fish.  It  was  there 
held  that  "  the  statute  prohibiting  persons  from  wilfully 
taking,  destroying,  or  spoiling  any  spawn,  fry  or  brood  of 

(fl)  2  M.  &  S.  508. 
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any  sea  fish,  in  any  wear  or  other  engine  or  device  what-        1888. 

soever,  did  not  comprehend  shell  fish,  and  if  it  did,  that  it     ^^^v*^^ 

Helps 
meant  a  taking  for  destruction,  and  not  a  taking  of  oysters'  v. 

spawn  for  the  purpose  of  removing  it  to  beds,  for  further    Glenister. 
growth  and  maturity,  to  make  it  marketable." 

Lord  Tenterden,  C.  J. — ^The  exception  in  2  Jac.  1,  c. 
27,  s.  4,  is  not  incorporated  either  in  the  5  Ann.  c.  14. 
and  28  G.  2,  c.  12,  which  prohibit  the  selling  of  game,  or 
in  the  58  G.  3,  c.  75,  which  makes  the  buying  of  game  an 
offence.  I  should  be  inclined  to  say,  therefore,  that  the 
exception  is  done  away.  But  assuming  that  it  is  not»  and 
that  it  may  be  engrafted  upon  the  latter  statute,  still  it  was 
incumbent  upon  the  plaintiff  to  bring  himself  within  the 
exception,  by  proving  distinctly  at  the  trial  that  the  phea- 
sants in  question  had  either  been  reared  in  a  house,  or 
brought  from  beyond  seas.  But  no  such  proof  was  adduced 
at  the  trial,  consequently,  in  either  view  of  the  case,  it  seems 
to  me  that  the  nonsuit  was  right. 

Bayley,  J.,  concurred. 

LiTTLEDALE,  J.,  was  gone  to  chambers. 

Rule  refused. 

The  King  r.  The  Justices  of  Kent. 

An  order  of  removal  from  Licnham  to  Pluckley,  in  Kent,  It  is  unneces- 
was  served  on  the  8th  of  April;  the  sessions  were  held  on  anS^  respited  an 

the  15th  of  April.     By  the  practice  of  the  Kent  sessions^  appeal,  where 
.,,,,.         ^       .  .  ,  .  tne  order  of 

eight  clear  days   notice  of  an  intention  to  try  an  appeal  must  removal  is 

be  given.     The  appeal  was  not  entered  at  the  Easter  ses-  fei'ved  too 

late  to  trv  at 
sions^  but  regular  notice  was  given  of  an  intention  to  try  at  the  next  ses- 

the  July  sessions.     At  the  time  of  the  service  of  the  order  **®p^  j^  ^^ 

of  removal,  the  parish  officers  of  Lenham  were  informed  cers  ought  to 

that  Pluckley  would  appeal.      They  said,  that  as  there  reasonable  * 

would  not  be  eight  clear  days  for  a  notice,  nothing  could  time  after  the 
,      ,  I  .  •  A      1      T   1  •  I      service  of  the 

be  done  at  the  ensuing  sessions.     At  the  July  sessions  the  order  of  re* 

Court  refused  to  hear  the  appeal,  on  the  ground  that  it  moval, 

,  .to  consider 

ought  to  have  been  entered  and  respited  at  the  preceding  whether  they 
sessions.  A  rule  nisi  having  been  obtained  for  a  mandamus  ^qj/^^  ^^ 
to  enter  continuances  and  hear  the  appeal. 
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18£8.  Bolland  pow  shewed  cause^  and  cited  The  King  v.  the 

'-^-"^-^      Justices  of  Herefordshire  (a). 
Rex 

The  Justices  Lord  Tenterden,  C.J. — It  is  quite  reasonable  that 
OF  Kent,  there  should  be  an  opportunity  of  appealing.  The  parish 
officers  should  have  time  to  consider  whether  they  wiH 
appeal  or  not.  They  may  have  been  misled  by  the  conver- 
sation with  the  parish  officers  at  Lenham^  in  which  the 
latter  observed  that  they  could  do  nothing  the  next  sessions. 
It  also  appears  to  us  to  be  wholly  unnecessary  to  go 
through  the  form  and  expense  of  entering  and  adjourning 
an  appeal  which  could  not^  according  to  the  practice  of 

the  Court,  be  then  tried. 

Rule  absolute. 

(tf)  3  T.  R.  504. 


Sainsbury  v.  Gandon. 

After  stay  of  1  HE  bail-bond  given  by  the  defendant  in  this  cause  hav- 
an"action  wi*"  ^"8  ^^^"  regularly  assigned,  an  action  commenced  thereon 
the  bail-bond,  was  stayed  generally  on  payment  of  costs.     The  defendant 

a  plea  of  in  the  original  action  then  filed  a  plea  of  bankruptcy,  which 

bankruptcy  in 

the  original  Fish  now  moved  to  set  aside,  and  referred  to  Dowson^. 

action  whf!r6 

the  bail-bond  -^^<  (^)>  where  proceedings  having  been  stayed  in  an  action 
is  not  ordered  ^^  ^|jg  bail-bond,  the  defendant  filed  a  plea  of  bankruptcy^ 
security.  puis  darrein  continuance,  which  the  Court  set  aside,  sayings 

that  the  only  question  which  the  Court  intended  to  permit 
the  party  to  try  was,  whether  the  debt  existed. 

Bayley,  J. — The  case  which  has  been  cited  differs  from 
that  now  before  the  Court  in  this,  that  there  a  declaration 
had  been  delivered  in  the  original  action,  and  the  Court 
had  directed  that  the  bail-bond  should  stand  as  a  security, 
a  trial  having  been  lost.  As  the  same  state  of  facts  does 
not  exist  in  the  present  case,  I  think  the  Court  cannot 
prevent  the  defendant  from  pleading  his  bankruptcy.  A 
plea  of  bankruptcy  is  in  its  nature  a  plea  to  the  merits. 

Rale  refused. 

(6)  4  B.  &  A.  249. 
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1828. 

Crowder  and  another  v.  Long,  Gent,  one,  &c.  ^-^v-^^ 

Assumpsit,  for  money  paid,  and  money  had  and  re-  A  bailiff  hav- 
ceived.     Plea,  non  assumpsit;  and  issue  thereon.     At  the  g^%^s  under  a 
trial  before  Lord  Tenterden,  C.J.,  at  the  London  adjourned  >/«•  against 
sittmgs  after  last  term  (a),  the  case  was  this.     In  November,  rizedby  A.  the 
18«5,  the  plaintiffs  being  sheriffs  of  London  for  that  year,  *^J^*!^. 
the  defendant^  who  was  an  attorney,  was  consulted  profes-  sion,  B.  con- 
sionally  by  one  Rowley  upon  the  state  of  his  affairs.    Rotoley  may  return 
was  then  indebted  to  the  defendant,  and  also  to  one  Rounds,  and  sell.    The 
who  had  lately  been  urgent  for  payment  of  his  debt.     The  possession,and 
defendant  advised  Rowley  to  execute  to  him  a  warrant  of  afterwards  re- 

•^  turns  and 

attorney  to  confess  judgment,  and  one  Jackson,  an  attorney,  sells,  and  the 
was,  at  the  defendant's  recommendation,  employed  to  pre-  Jhe^lrJ^ds 
pare  it.     Rowley  executed  a  warrant  of  attorney  for  447/*  9^.  to  A.    Before 
on  the  18th  of  Nov.,  and  on  the  same  day  the  defendant  en-  j^gues  nfilfa. 

tered  up  judgment,  and  sued  out  a  fieri  facias  against  the  against  B., 

,      V-L   ^,  .,  i,M      .  r  ,        to  which  the 

goods  of  Kowiey,  returnable  on  Blonday  next  after  15  days  sheriff  returns 

of  Si.  Martin.    The  writ  was  delivered  to  one  Denham,  a  ""^^  ^'"'' ,. 

'       C.  recovers  the 
sheriff's  officer,  who  accordingly  seized  Rowley's  goods.   On  value  of  the 

the  2()th,  Denham  was  ordered  by  Jackson  to  accept  payment  fhenff  inlan  ^ 
of  the  sheriff's  poundage  and  officer's  fees,  to  discharge  action  for  a 

false  return 

Rowley's  goods,  and  to  leave  the  warrant  in  the  hands  of  a.  is  liable  to 
one  Wood,  a  servant  of  Rowley's.     Rowleu  vflse  a  written  tjie  sheriff  tor 

.     .  "^      .  "^  ®  the  damages 

consent  for  the  plamtiffs  and  their  officer  to  keep  posses-  and  costs  re- 

sion  of  his  goods,  or  to  re-enter  after  the  writ  was  return-  unlesshe  can ' 
able^  and  to  sell  upon  the  premises,  and  he  agreed  to  pay  shew  that  the 
all  the  expenses  attending  the  sale.    The  execution  was  conusant  of 
withdrawn  on  the  same  day,  and  on  the  13th  of  December  the  miscon- 
Denham  received  the   sheriff's  poundage  from   JRou;/ey.  the  action  is 
In  Hilary  term,  18^6,  the  defendant  ruled  the  plaintiffs  to  J)J^"^^^„  Jj""  ^f 
return  the  writ,  and  they  returned  that  the  goods  remained  the  bailiff. 
in  their  hands  unsold  for  want  of  buyers.     In  May  follow- 
ing, the  defendant  ordered  the  sheriff's  officer  to  sell  the 

(a)  Counsel  for  the  plaintiffs,  F.  Pollock  and  R,  V.  Rkhard$;  for  the 
defendant,  Joshua  Evans. 

VOL.  III.  C 


•  !''*» 
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f>*^n  *-^*.i,  Ami  wiJ**  :if*  poitei*  rftiLiiari  _-  is-e  Lands 
cr  t:i«t  pc;iir.r2i<.  ^s-ii  zxn  i:«^=i  !i«:::icic  coc  ::  pa*  o»€r 
L'-«t  procft^*  IV  tic  Ccrcoiic:.  =ip«:-a  w'jli^c.  :a*  puiaucTf 

fa.»ei  to  CO.     In  N^-sexb^r  lie  p^iicriSi  poi-i  c^er  u  ihe 

and  retariK-d  na^Vez  ^:/ux  to  icx  «chc   «ued  •::!:  bj  H^ade. 
Wcii  then  broQzht  an  Kti-:>n  istLnsi  the  pi^ciin?  for  a 
I3lf<:  retam,  anc  recovered   ^>.'<'.  camaof?;   «'ciM:h  sooi, 
iryztih^r  with  93/-  tor  co«t«.  ihey  paid  to  TeijV :  and  ihej 
then  hr'jruzht  the  pre^nt  action  a^ain^t  the  defendant  to 
Tf:Cfj'itT  tfao?e  «aDi«  trom  him.     It  wa«  contended  that  the 
plaintiffs  had  paid  the  ^lO^.,  the  prc*ceed«  of  the  sale,  to  the 
defendant,  ^ith  a  full  knowledge  of  all  the  fact5,  and  there- 
fore that  thev  coold  not  maintain  this  action:  that  Dim- 
h/im,  who  knew  the  fact  of  the  execution  havins  been  with- 
drawn,  mu?t  be  presumed  to  have  communicated  that  fact 
to  the  plaintitF?,  who  were  hi<  employers:  and  that  if  not, 
«til!,  in  point  of  law,  the  plaintiffs  must  be  taken  to  have 
known  that  fact,  because,  by  law,  the  act  of  the  officer  is 
the  act  of  the  sheriff,  and  the  knowledge  of  the  officer  the 
knowledge  of  the  sheriff.     Lord  Tentenlen  told  the  jury 
that  the  law  did  not  allow  a  creditor  to  put  in  an  execution, 
and  then  Arst  to  withdraw  it,  and   afterwards  renew  it; 
that  when  the  defetidant  had  once  withdrawn  his  execu- 
tion, he  had   abandoned   it  for  ever,    and  Wade  thereby 
became  entitled  to  recover   against   the   plaintiff's;    that, 
although  it  was  true  that  a  man  who  pays  money  with  a 
full  knowledge  of  all  the  facts  cannot  recover  it  back,  still 
it  was  for  the  jury  to  consider  whether  the  plaintiff's  were 
acquainted  with  the  fact  of  the  defendant's  having  w  ithdrawn 
his  execution,  at  the  time  when  they  paid  over  the  money 
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to  him ;  that  Den  ham,  clearly^  was  acquainted  with  that  1828. 
fact;  but  that  although  the  sheriff,  generally  speaking,  was 
liable  for  the  acts  of  his  officer,  done  under  his  authority, 
he  was  not  liable  for  acts  done  without  his  authority,  and  at 
the  request  of  an  execution  creditor.  His  lordship,  there- 
fore, directed  the  jury  to  find  for  the  defendant,  if  they  were 
of  opinion  that  the  plaintiffs  knew  all  the  facts  which  the 
officer  knew ;  and  to  find  for  the  plaintiffs,  if  they  were  of 
the  contrary  opinion.     The  jury  found  for  the  plaintiffs. 

Joshua  Hvans  now  moved  for  a  new  trial.  First,  the 
present  action  must  be  regarded  as  the  action  of  the  sheriffs' 
officer,  and  not  of  the  sheriffs  themselves ;  and  in  that  point 
of  view  it  is  clearly  not  maintainable.  It  was  the  duty  of 
the  officer  to  continue  in  possession  of  the  goods,  and  he 
was  bound  to  know  his  duty.  He  was  acquainted  with  all 
the  facts  of  the  case,  and  having  paid  over  the  money  with 
full  knowledge  of  all  the  facts,  he  cannot  recover  it  back. 
Brisbane  v.  Dacres  (a),  Andrew  v.  Hancock  (6),  Bramston 
V.  Robins  (c),  Skyring  v.  Greenwood  (rf),  Milnes  v.  Dun" 
can  (e).  Secondly,  if  this  is  to  be  regarded  as  the  action 
of  the  sheriffs  themselves,  and  not  of  the  officer,  it  is  still 
not  maintainable.  The  act  of  the  officer  is  the  act  of  the 
sheriff,  and  the  latter  is  liable  for  the  misconduct  of  the 
former.  Woofigate  v.  Knatchbull  (/),  Peshall  v.  Lay  ton  (g), 
Tyte  V.  Glode  (&),  Sturmy  v.  Smith  (i),  Parrott  v.  Mum' 
ford  (A).  Trespass  vi  et  armis  lies  against  the  sheriff  for 
t^ng  the  goods  of  A,  instead  of  the  goods  of  B,,  upon 
the  sheriff's  warrant  under  a^.y€i.,  Saundersonv.  Baker  (I), 
where  Blackstone,  J.,  said, ''  the  law  looks  upon  the  sheriff 

(fl)  5  Taunt  143.  (g)  2  T.  R.  712. 

(6)  1  Bro.  and  Bingh.  37.                    (A)  7  T.  R.  267. 

(c)  4  Bingh.  11.  (i)  11  East,  25. 
Id)  6  D.  &  R.  401 ;  4  B.  &  C.  •        (k)  2  Esp  N.  P.  C.  585. 

281.  (/)  3  Wib.  309.     And  see  Ack- 

(e)  6  B.  &  C.  677.  worth  v.  Kempe,  Dougl.  40;  Smith 

C/")  2  T.  R.  151.  V.  MUU$,  1  T.  R.  480. 

C  2 
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and  his  officer  as  one  person."  An  action  on  the  case  lies 
against  the  sheriff,  if  his  officer  neglect  to  arrest  a  party 
against  whom  a  writ  has  issued,  North  v.  Miles  and  another. 
Sheriff  of  Middlesex  {a)y  Barkery. Green{b)\  and  in  an  action 
against  the  sheriff  for  a  false  return  to  a  writ,  what  was  said 
by  the  bailiff  to  whom  the  warrant  was  directed,  when  asked 
by  the  plaintiff's  attorney,  before  the  return  of  the  writ,  why' 
he  did  not  execute  it,  is  evidence  against  the  sheriff,  North  v. 
Miles  and  another,  Sheriff  of  Middlesex  {c)>  [Bayley,J.  But 
where  an  execution  creditor  induces  the  bailiff  to  neglect  his 
duty,  and  the  sheriff  is  damnified  in  consequence,  would  not 
the  execution  creditor  be  the  person  properly  liable  to  make 
good  the  damage?  In  such  a  case  may  not  the  act  of  the 
bailiff,  done  by  the  authority  of  the  execution  creditor,  be 
fairly  considered,  as  between  the  sheriff  and  the  execution 
creditor,  as  the  act  of  the  latter?]  The  general  rule  is, 
that  the  act  of  the  bailiff  is  the  act  of  the  sheriff,  and  there 
is  nothing  to  take  this  case  out  of  the  general  rule:  that 
being  so,  the  sheriff  must  be  presumed  to  have  known  of 
the  misconduct  of  his  officer,  and  to  have  paid  over  this 
money  with  full  knowledge  of  all  the  facts  of  the  case,  and 
then  the  law  says  that  he  cannot  recover  it  back. 

Lord  Tenterden,  C.J. — I  should  be  extremely  sorry 
to  break  through  the  general  rule  applicable  to  cases  of 
actions  brought  against  sheriffs  for  misconduct  in  the  exe- 
cution of  process,  namely,  that  the  act  of  the  bailiff  is  the 
act  of  the  sheriff.  In  the  present  case  I  think  that,  under 
all  the  circumstances,  the  act  of  the  bailiff  is  not,  as 
between  the  sheriffs  and  the  defendant,  to  be  considered 
as  the  act  of  the  sheriffs;  and  that  we  may  so  hold,  without 
infringing  the  general  rule  alluded  to.     The  sheriffs  have 

(a)  1  Campb.  S89.  is  said  that  all  actions  for  breach 

(6)  9  B.  Moore,  584;  S.C,  9  Bingh.  of  duty  roust  be  brought  against  the 

317.  And  see  Cameron  V,  Retinoids,  sheriff,  though  the  default  be  the 

Cowp.  403,  cited  in  Cuckson  v.  bailiff's. 

Winter  J  ante^  ii.  316,  (c),  where  it  (c)  1  Campb.  389. 
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been  made  to  answer  for  the  misconduct  of  their  officer  in 
the  former  action  brought  against  them  by  Wade  for  a  false 
return  to  the  writ  sued  out  by  him.  If  the  officer  had  done 
his  duty»  and  the  execution  of  the  present  defendant  had 
been  in  force  at  the  time  when  IVade  sued  out  his  writ^  the 
return  of  nulla  bona  made  by  the  sheriffs  to  that  writ  would 
have  been  a  true  return.  But  the  execution  of  the  present 
defendant  was  not  then  in  force^  because  the  officer  had 
neglected  his  duty  by  giving  up  possession,  and  upon  that 
ground  Wade  recovered  from  the  present  plaintiffs  the 
value  of  the  goods.  The  question  in  that  case  was,  whe- 
ther Denham,  the  officer,  had  been  guilty  of  misconduct, 
and  it  was  found  that  he  had.  The  question  in  the  present 
case  is  veiy  different.  The  jury  were  of  opinion  that  the 
act  of  the  officer  was  done  without  the  knowledge  or  au- 
thority of  the  plaintiffs,  but  with  the  knowledge  and  autho- 
rity of  the  defendant;  and  it  was  proved,  that  in  conse- 
quence of  that  misconduct  of  the  officer,  so  authorized  by 
the  defendant,  the  plaintiffs  were  compelled  to  pay  to  a 
third  person  the  value  of  the  very  goods  the  proceeds  of 
which  they  had  previously  paid  to  the  defendant.  Now, 
beyond  all  doubt,  the  plaintiffs  are  entitled  to  recover  back 
the  money  so  paid  to  the  defendant,  unless  they  were  cog- 
nizant of  the  fact  of  the  misconduct  of  their  officer  at  the 
time  when  the  payment  was  made.  The  jury  have  found 
that  they  were  not  in  fact  parties  to  the  misconduct  of  the 
officer ;  and,  as  between  them  and  the  defendant,  I  think 
the  knowledge  and  the  act  of  the  officer  cannot  be  consi- 
dered as  their  knowledge  and  their  act,  so  as  to  make  them 
impliediif  parties  to  his  misconduct;  but  that  it  lay  upon 
the  defendant  to  shew  that  they  had  actual  knowledge  of 
all  the  facts  at  the  time  when  they  paid  the  money  to  him. 
For  these  reasons  I  am  of  opinion  that  the  plaintiffs  are 
entitled  to  retain  the  verdict. 

Bayley,  J. — ^The  general  rule  undoubtedly  is,  that  the 
act  of  the  officer  is,  in  point  of  law,  the  act  of  the  sheriff; 
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1828.  but  I  think  the  present  case  forms  an  exception  to  that  rule. 
Where  the  misconduct  of  the  officer  is  produced  by  the 
act  of  the  execution  creditor,  it  is  not  competent  for  the 
latter  to  say  that  the  act  of  the  officer,  committed  in  viola- 
tion of  his  duty  to  the  sheriff,  and  induced  by  the  execution 
creditor,  is  the  act  of  the  sheriff.  Here  the  officer  was 
guilty  of  misconduct,  but  his  misconduct  was  induced  by 
the  defendant.  The  consequence  of  that  misconduct  of 
the  officer,  so  induced  by  the  defendant,  was,  that  the 
plaintiffs  were  obliged  to  pay  to  Wade  the  value  of  the 
same  goods,  the  proceeds  of  which  they  had  previously  paid 
to  the  defendant.  There  was  collusion  between  the  defend- 
ant and  the  officer.  The  defendant  ought  not  to  benefit  by 
that  collusion  on  the  one  hand,  nor,  on  the  other  hand,  ought 
the  plaintiffs  to  be  compelled,  by  means  of  that  collusion,  to 
pay  the  value  of  the  debtor's  goods  to  both  the  creditors. 
Considering  this  as  the  action  of  the  sheriffs,  which  we 
must,  for  the  contrary  has  not  been  shewn,  I  think  they  are 
clearly  entitled  to  recover  from  the  defendant  that  money, 
which  he  certainly  ought  never  to  have  received.  If  it  had 
been  shewn  to  be  the  action  of  the  officer,  the  case  might 
have  been  different,  for  then  perhaps  the  rule,  in  pari 
delicto  melior  est  conditio  possidentis  {a),  might  have  been  held 
to  apply.  But  here  the  money  was  paid  by  the  sheriffs  to 
the  defendant. 

LiTTLEDALE,  J.,  Concurred. 

Rule  refused, 
(fl)  Ante,\\.  210,  211. 
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1888. 

Norton  v.  Pickering.  ^^^v-"^^ 

Assumpsit  by  plaintiff  as  indorsee  against  defendant  The  second 
as  drawer  of  a  bill  of  exchange  in  the  following  form: —  bill  drawn  and 
"  Two  months  after  date   pay  to  myself,  or  order,  50/.,  indorsed  by 
value  received."    The  bill  was  accepted  by  Sheppard  in  Co.,  cepted  by  C, 
and  indorsed  by  the  defendant  to  Nai/lor  and  El/is,  and  by  ^odSti^T' 
them  to  the  plaintiff.     At  the  trial  before  Bay  ley,  J.,  at  the  JB.»  the  first 
last  Yorkshire  assizes,  it  appeared  that  Naylor  and  Ellis,  bound  to  pre- 

being  indebted  to  the  plaintiff  for  goods  sold  and  delivered  ?®"^  **•  ^®  ^• 
.  *^  °  for  payment, 

by  him  to  them,  had  procured  the  defendant  to  draw  and  and  to  give 
iodorse  the  bill,  and  Sheppard  and  Co.  to  accept  it,  and  jj^nour  U)^^!' 
Naylor  and  Ellis  then  indorsed  it  to  the  plaintiff.    Sheppard  though  neither 
&  Co.  had  no  effects  in  their  hands  either  of  Naylor  and     '   effects  in 
Ellis  or  of  the  defendant,  during  the  time  the  bill  was  thehandsofC. 
running.     The  defendant  received  no  notice  of  the  dis- 
honour of  the  bill.     The  learned  Judge  being  of  opinion 
that  the  defendant  ought  to  have  received  notice  of  the  dis- 
honour of  the  bill,  nonsuited  the  plaintiff,  but  gave  him 
leave  to  move  to  enter  a  verdict  in  his  favour. 

Milner  now  moved  accordingly.  It  was  undoubtedly 
decided  in  Cory  v.  Scott  {a),  that  where  a  bill  was  drawn 
and  accepted  for  the  accommodation  of  the  indorsee,  who, 
as  well  as  the  drawer,  had  no  effects  in  the  hands  of  the 
acceptor,  a  subsequent  indorsee,  in  order  to  entitle  himself 
to  recover  in  an  action  against  the  drawer,  was  bound  to 
give  notice  of  the  dishonour,  as  the  drawer  might  have 
called  on  the  acceptor,  or  the  previous  indorsee,  for  pay- 
ment, if  he  had  had  such  notice.  The  decision  in  that  case, 
however,  is  inconsistent  with  a  former  decision  of  this 
Court  in  Bickerdikev,  BoUman^b),  and  with  a  decision  of 
the  Court  of  Common  Pleas  in  Walwyn  v.  St.  Quintin  (c) ; 
and  it  is  important  to  reconcile  the  decisions  upon  such  a 

(a)  3  B.&  A.  G19.  515.     And  see  Ckgg  v.  Cotton,  d 

ih)  1  T.  R.  405.  B.  &  P.  239, 5.P. 

(c)lB.&P.C52;  2Esp.N.P.C. 
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1828.        subject,  if  possible.     Id  one  respect  the  present  case  is 
Norton       distinguishable  from  that  of  Cory  v.  Scoti.     It  does  not 
V-  appear,  from  the  report  of  that  case,  whether  the  plaintiflF 

was  or  was  not  cognizant  of  the  mode  in  which  the  bill  had 
been  manufactured ;  whereas  here  it  is  clear  that  the  plaintiff 
was  ignorant  of  the  nature  of  the  transaction,  for  he  received 
the  bill  in  the  ordinary  course  of  business,  in  payment  for 
goods  sold  by  him.  The  defendant,  by  putting  his  name 
to  the  bill  as  drawer,  subjected  himself  to  all  the  liabilities 
of  drawer,  and  one  of  those  liabilities  is,  that,  as  he  had  no 
effects  in  the  hands  of  the  acceptor,  he  became  liable  to 
pay  the  bill,  although  he  received  no  notice  of  its  disho- 
nour. If  It  be  held  that  this  defendant  was  entitled  to 
notice,  the  character  in  which  he  signed  the  bill  will  be 
entirely  altered.  The  Court  cannot  look  dehors  the  instru- 
ment itself,  unless  the  party  seeking  to  make  it  available  be 
shewn  to  have  assented  to  some  qualification  of  his  liability. 

Lord  Tenterden,  C.  J. — I  think  the  decision  in  the 
case  of  Cory  v.  Scoit  (a)  was  right,  and  that  it  must  govern 
the  present  case.  I  own  it  seems  to  me  that  it  would  have 
been  more  conducive  to  the  interests  of  commerce,  if  it  had 
been  always  held  that  the  holder  of  a  bill  was  in  all  cases 
bound  to  give  notice  to  the  other  parties  of  the  default 
made  by  the  acceptor,  and  was  in  no  case  at  liberty  to  give 
evidence  of  any  circumstance  to  excuse  the  want  of  such 
notice.  In  this  case  the  defendant  rests  upon  the  bill 
itself;  he  does  not  seek  to  avail  himself  of  circumstances 
dehors  the  bill.  He  is  the  drawer  of  the  bill,  and  as  such, 
by  the  law  of  merchants,  entitled  to  notice  of  its  dishonour. 
But  the  plaintiff  does  attempt  to  avail  himself  of  circum- 
stances dehors  the  bill,  and  to  free  himself  from  the  opera- 
tion of  the  law  of  merchants,  because  he  says  that  the 
drawer  had  no  effects  in  the  hands  of  the  acceptor.  The 
drawer's  answer  to  that  may  be,  "  It  does  not  follow  that  I 
am  liable.     You  took  the  bill  upon  the  understanding  that 

(a)  3  B.&A.  019. 


Norton 

V, 
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you  would  present  it  to  the  acceptor.  You  were  bound  i898. 
to  do  so;  you  had  no  right  to  speculate  whether  he  would 
honour  the  bill  or  not.  You  should  have  presented  it  to 
the  acceptor,  and  then,  if  he  dishonoured  it,  have  given  Pickering. 
ue  notice  of  that  fact,  and  I  should  have  been  liable ;  as  it 
is,  I  am  discharged."  This  seems  no  more  than  just;  for 
the  drawer  may  have  made  arrangements  with  other  parties, 
which  may  be  defeated  by  the  want  of  notice,  although  he 
may  have  no  effects  of  his  own  in  the  hands  of  the  accep- 
tor. I  therefore  think  that  the  defendant  in  this  case  was 
entitled  to  notice  of  dishonour,  and  that  the  plaintiff,  not 
having  given  him  such  notice,  was  properly  nonsuited. 

Bayley,  J.  concurred. 

L1TTLEDALE9  J.  was  gone  to  chambers. 

Rule  refused. 


HoLDERNESS  and  another.  Assignees  of  Foxton,  a  Bank- 
rupt, V.  Shackels. 

1  ROVER  for  twenty  tons  of  whale  oil,  of  the  value  of  ^  jg  ^^^  q 

1000/.     The  first  count  of  the  declaration  stated  the  pro-  jNirt  owners  of 

perty  to  be  in  the  bankrupt  before  his  bankruptcy ;  and  the  paruiere'  id 

second  count  stated  it  to  be  in  the  plaintiffs  as  his  assignees.  ^^^^  fisherjr 
Tfci  •    -1  1   •  .L  A .  .1  •  1  r   ^        adventures,  m 

Jrlea,  not  guilty ;  and  issue  thereon.     At  the  trial  before  which  the 

Bayley,  J.,  at  the  last  spring  assizes  for  the  county  of  York,  f?""r    ^ 

a  verdict  was  found  for  the  plaintiffs,  damages  2201,  105.,  ship's  hus- 

subject  to  the  opinion  of  the  Court  upon  the  following  the  whdeboue 

case.  towards  ex- 

Senses;  to 
e  the  oil  there 
produced;  to  put  it  into  separate  casks,  marked  with  their  respective  initials;  and  for 
D.,  the  warehouseman,  to  deliver  out  the  oil  upon  the  order  of  each  partner  respectively, 
unless  notice  be  given  b^  C.  that  such  partner's  share  of  the  disbursements  is  unpaid, 
and  in  that  case  to  detain  the  oil  until  payment.  29  tons  having  been  set  apart  for  A.^ 
and  placed  in  casks  marked  with  his  initials,  and  20  tons  having  been  delivered  to  his 
order,  he  becomes  bankrupt,  his  share  of  the  disbursements  being  unpaid.  Afterwards 
notice  of  the  nonpayment  is  given  by  C.  to  D.  B.  and  C.  have  a  lien,  as  against  the 
assignees  of  A,f  upon  the  remaining  9  tons,  for  A's  share  of  the  disbursements,  not 
abandoned  by  the  qualified  9ppropriation  of  the  29  tons^  or  by  the  assent  to  the  removal 
of  the  20  tons. 
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1828.  The  plaintiffs  were  the  assignees  of  Foxion,  the  bank- 

rupt,   under  a   commission  dated   2d   May,     1826,    and 


UOLDERNESS 


Shackels. 


V,  their  title  to  sue  in  that  character  was  fully  proved.     The 

bankrupt  Foxton,  jointly  with  one  Locking  and  the  defend- 
ant, and  some  other  persons,  was  part  owner  of  the  ship 
Jane,  a  vessel  belonging  to  Hull,  engaged  in  the  whale 
fishery.  Locking  was  the  ship's  husband.  The  usual 
mode  of  managing  the  cargo  was  as  follows : — On  the 
arrival  of  the  vessel  at  Hull  from  the  fishery,  the  whalebone 
was  taken  into  the  possession  of  Locking,  and  sold  by  him 
for  the  part  discharge  of  the  expenses  of  the  ship.  The 
blubber  was  landed  and  deposited  in  a  yard  belonging  to 
the  defendant,  in  which  there  were  several  warehouses, 
each  of  which  was  appropriated  to  a  particular  ship.  One 
of  these  was  rented  from  the  defendant  by  the  owners  of 
the  ship  Jane,  and  appropriated  exclusively  to  that  ship. 
The  blubber  was  boiled  in  a  boiling-house  in  the  yard  by 
one  Gilchrist,  employed  at  the  defendant's  yard  as  foreman, 
and  paid  by  the  owners  of  the  several  ships;  and  for  this  a 
certain  price  per  ton  was  charged  by  the  defendant.  The 
blubber  being  then  reduced  into  the  shape  of  oil,  was  put 
into  casks ;  each  part  owner's  share  was  then  weighed  out, 
and  placed  separately  in  the  warehouse  rented  by  the  owners 
of  the  ship;  and  the  particular  casks  containing  his  oil  were 
marked  with  his  initials  in  chalk.  Gilchrist  kept  the  key 
of  the  warehouse,  and  lived  in  the  yard.  After  each  divi- 
sion, the  practice  was' for  him  to  deliver  to  the  separate 
orders  of  each  owner  the  oil  belonging  to  them,  unless  pre- 
viously to  the  delivery  he  received  a  notification  from  the 
ship's  husband,  that  the  part  owner's  share  of  the  disburse- 
ments had  not  been  paid  to  him.  In  that  case  he  used 
to  detain  the  oil  till  the  ship's  husband's  demand  had 
been  satisfied.  It  was  optional  for  the  owner  to  have  his 
oil  in  his  own  or  the  ship's  casks.  In  the  latter  case  he 
was  to  send  away  the  oil  In  the  ship's  casks,  he  returning 
the  casks  when  wanted,  or  paying  for  them.  In  June,  1825, 
the  ship  Jane  arrived~with  a  cargo,  and  the  above,  being  the 
usual  course,  was  followed  on  that  occasion.     The  share 
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weighed  and  set  apart  for  the  bankrupt,  Foxton,  before  his         1828. 
bankruptcy,  was  £9  tons  and  36  gallons.    Part  of  this  was 
stowed  in  the  ship's  casks.  All  the  casks  were  set  apart  in  the  v' 

ship's  warehouse,  and  had  the  bankrupt's  initials  marked  upon  ^^^ckels. 
them  in  chalk.  Foxton  had,  before  his  bankruptcy,  given  va- 
rious delivery  orders  to  Gilchrist,  under  which  £0  tons  of  this 
oil  had  been  delivered.  The  remainder,  being  nine  tons  and 
S6  gallons,  and  being  all  in  the  ship's  casks,  renvained  in  the 
ship's  warehouse  at  the  time  of  the  bankruptcy.  In  January, 
1826,  Gilchrist  received  orders  horn  Locking,  as  the  ship's 
husband,not  to  deliver  ioFoxto^i  the  remaining  oil,  as  his  share 
of  the  disbursements  of  the  ship  had  not  been  paid.  Locking, 
the  ship's  husband,  became  bankrupt  in  April,  1826.  Fox^ 
ton  stopped  payment  in  January,  1826.  There  were  two 
accounts  between  Locking  and  Foxton,  one  being  the  ship's 
account,  and  the  other  a  general  account  current.  Iii  the 
ship's  account  it  appeared,  that  after  charging  every  dis- 
bursement on  account  of  the  vessel,  as  if  they  had  actually 
been  paid  by  him,  (except  the  rent  of  the  warehouse,  and 
the  charges  of  boiling,  which  remained  due  to  the  defend- 
ant,) and  after  giving  credit  for  the  sale  of  the  whalebone, 
and  of  a  small  portion  of  oil,  there  remained  due  from  the 
bankrupt  Foxton,  at  the  time  of  his  bankruptcy,  in  respect 
of  his  share  of  the  ship,  the  sum  of  564/.  125.  This  sum 
was  due  to  the  defendant  and  the  other  owners.  The  other 
owners  have  paid  up  Foxton*s  share,  by  making  deductions 
from  balances  which  Locking  owed  them.  Locking  had 
not  paid  every  disbursement  before  he  failed ;  he  has  paid 
them  since  by  money  received  from  the  other  owners.  Upon 
the  general  account  current,  there  was  a  balance  against 
Locking  of  26 1/.  7s.  4fd;  but  Foxton  had  credit  therein 
for  two  of  his  own  acceptances  for  300/.,  and  450/.,  which 
were  afterwards  dishonoured.  On  the  8th  of  January  last, 
the  plaintiffs,  as  assignees  of  Foxton,  formally  demanded 
possession  of  the  nine  tons  and  36  gallons  of  oil  from  the 
defendant,  offering  to  pay  him  a  sum  which  exceeded  what 
he  demanded  in  respect  of  rent  and  charges  for  boiling  the 
blubber.     This  sum  he  had  himself,  by  an  account  in  his 
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18^.        own  handwritings  fixed  at  69/-  65.     In  answer  to  this  de- 
.^J^^^^"^^      mand  the  defendant  stated  that  he  wished  the  matter  to 

HOLDERNESS  ^ 

V.  Stand  over  for  a  few  days.     Accordingly,  on  the  31st  of 

Shackels.  January  the  plaintiff  Holderness  called  again  upon  the  de- 
fendant, and  tendered  to  him  the  sum  due  in  respect  of  his 
demand  for  rent  and  boiling,  but  the  defendant  then  abso- 
lutely refused  to  receive  the  money,  or  give  up  the  oil.  He, 
however,  stated  that  the  oil  was  in  his  possession  and  under 
his  control,  and  that  he  could  give  it  up  if  he  thought 
proper;  but  he  added,  that  the  owners  of  the  Jane  had  in- 
structed him  not  to  do  so.  The  value  of  the  oil  so  detained 
was  220/,  105. 

* 

£.  H,  Alderson  for  the  plaintiffs.  The  plaintiffs,  as  the 
assignees  of  Foxton,  are  entitled  to  recover  the  nine  tons  of 
oil  remaining  in  the  ship's  warehouse  at  the  time  of  his 
bankruptcy.  First,  the  defendants,  as  part  owners  of  the 
ship  would  have  had  no  lien  upon  the  oil  as  against  Foxton^ 
another  part  owner,  even  if  it  had  not  been  separated  from  the 
bulk.  Secondly,  if  they  could  have  had  such  a  lien  in  point 
of  law,  still  there  was  in  point  of  fact  nothing  due  to  them 
from  Foxton  at  the  time  of  his  bankruptcy,  so  as  to  entitle 
them  to  set  up  their  lien.  Thirdly,  even  if  the  defendants 
had  a  lien,  and  there  was  a  debt  from  the  bankrupt  to  them* 
still  the  separation  of  this  oil  from  the  bulk,  and  the  mark- 
ing the  casks  in  which  it  was  contained  with  the  bankrupt's 
initials,  formed  an  appropriation  of  it  to  him,  and  vested 
the  property  in  it  in  him.  If  upon  either  of  these  proposi- 
tions the  Court  shall  entertain  an  opinion  favourable  to  the 
plaintiffs,  they  will  be  entitled  to  recover. 

Upon  the  first  point  Smith  v.  De  Silva  (a)  is  a  direct 
authority  in  favour  of  the  plaintiffs.  There  one  of  three 
partners  in  a  ship  and  cargo,  the  cost  and  outfit  of  which 
were  4568/.,  had  paid  only  410/.,  in  part  of  his  third,  and 
given  his  promissory  notes  for  the  remainder;  but,  before 
they  became  due^  he  was  declared  a  bankrupt.  It  was 
held,  that  the  other  partners  could  not,  by  voluntarily  dis- 

(a)  Cowp.  469. 
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charging  the  promissory  notes,  stand  in  his  place,  for  any         1898. 
share  of  the  profits :  but  that  his  assignees  were  entitled  to 
and  might  recover  a  full  third,  both  of  the  profits  of  the  V, 

adventure,  and  of  the  value  of  the  ship.  So  that  in  that  Shackels. 
case  no  distinction  was  taken  between  the  bankrupt's  share 
in  the  profits  of  the  adventure,  and  his  share  in  the  value  of 
the  ship.  In  Ex  parte  Harrison  {a)  it  was  decided  by  Liord 
Eldon  that  part  owners  of  a  ship  are  interested  in  it  not  as 
joint  tenants,  but  as  tenants  in  common,  and,  therefore,  that 
upon  the  bankruptcy  of  one  part  owner,  his  share  passed 
to  the  assignees  under  the  commission,  without  being  spe- 
cially liable  to  the  claims  of  the  other  part  owners,  in  respect 
of  their  disbursements  and  liabilities  on  account  of  the 
ship.  In  Ex  parte  Young  (b),  a  similar  case,  the  same 
learned  Judge  came  to  the  same  decision,  after  having,  as 
it  appears,  given  the  subject  the  fullest  consideration,  on 
account  of  the  stress  laid  in  argument  upon  a  case  of  Dod* 
dington  v.  Halktt  (c),  in  which  Lord  Hardwicke  had  come 
to  a  contrary  decision,  and  which  Lord  Eldon  then,  for  the 
second  time,  deliberately  overruled.  Those  cases  go  far^ 
ther  than  is  necessary  for  the  present,  because  they  esta- 
blish that  even  for  a  specific  balance  the  other  part  owners 
would  have  no  lien  against  the  bankrupt ;  whereas  here  the 
other  part  owners  claim  a  lien  for  a  general  balance. 

Secondly,  in  this  case  there  was  nothing  due  from  the 
bankrupt  to  the  other  part  owners.  Locking,  the  ship's 
husband,  took  the  whole  upon  himself.  If  there  was  any 
debt  at  all,  it  was  due,  not  to  the  other  part  owners,  but  to 
Locking:  and  a  debt  to  Locking  could  not  confer  a  lien 
upon  the  other  part  owners.  The  lien  was  destroyed  on 
taking  the  bills. 

Thirdly,  the  property  in  the  oil  had  vested  in  the  bank- 
rupt, prior  to  his  bankruptcy.  He  had  the  legal,  if  not  the 
actual  possession  of  it.     It  had  been  separated  from  the 

(a)  3  Rose,  76.  (c)  1  Vez.  sen.  497. 

(6)  2  Ves.  &  B.  342 ;  3  Rose,  78,  n. 
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18^8.         bulk  for  him«  aod  had  been  put  into  casks  upon  which  his 
,,^^^'^^''^      initials  (a)  were  marked.     The  case,  indeed,  does  state  that 

HOLDERMESS      .    " 

V,  It  was  the  custom  not  to  deliver  unless  the  demand  of  the 

ship's  husband  was  satisfied.  But  here  a  delivery  of  part 
had  taken  place,  for  the  bankrupt  was  allowed  to  dispose 
of  9,0  tons  out  of  the  29;  and  all  the  casks  were  marked 
with  his  initials,  and  he  was  charged  with  warehouse  rent. 
Now  Hurry  v.  Mangles  (i)  is  an  authority  to  shew  that  the 
latter  circumstance  amounted  to  a  complete  delivery  to  the 
bankrupt  of  the  nine  tons,  because  it  was  there  decided, 
that  if  goods,  after  they  are  sold,  remain  in  the  warehouse 
of  the  vendor,  and  he  receives  warehouse  rent  for  them,  it 
amounts  to  a  delivery  of  the  goods  to  the  vendee,  so  as  to 
put  an  end  to  the  vendor's  right  of  stopping  them  in  transitu. 
[Bayley  J.  The  action  there  was  brought  by  a  person  who 
was  a  bona  fide  purchaser  from  the  vendee.]  It  was;  but 
Lord  £//e7iioro2/gA's  judgment  proceeded  upon  the  general 
principle.  He  said,  *'  The  acceptance  of  warehouse  rent 
was  a  complete  transfer  of  the  goods  to  the  purchaser.  If 
I  pay  for  a  part  of  a  warehouse,  so  much  of  it  is  mine. 
This  is  an  executed  delivery  by  the  seller  to  the  buyer.  If 
there  was  any  conspiracy  or  contrivance  on  the  part  of  the 
plaintiffs  to  cheat  the  defendant  out  of  the  price  of  the 
goods,  proof  of  that  will  be  an  answer  to  this  action ;  but 
it  would  be  overturning  all  principles  to  allow  a  man  to  say, 
after  accepting  warehouse  rent,  '  the  goods  are  still  in  my 
possession,  and  I  will  detain  them  till  I  am  paid.'  The 
transitus  was  at  an  end.  The  goods  were  transferred  to 
the  person  who  paid  the  rent,  as  much  as  if  they  had  been 
removed  to  his  own  warehouse,  and  there  deposited  under 
lock  and  key."  The  bankrupt's  right,  therefore,  to  the  nine 
tons  in  this  case  was,  by  his  being  charged  with  warehouse 
rent,  as  complete,  as  if  they  had  been  in  his  own  actual  pos- 
session. Besides,  the  delivery  of  the  20  tons  to  the  bank- 
rupt, was,  in  point  of  law,  a  delivery  of  the  whole  29 ;  as, 
where  a  buyer  removes  from  a  warehouse  part  of  an  entire 
quantity  of  goods  sold  at  a  fixed  and  entire  price,  the  allow- 
(tf)  Foity  35,  (a).  {h)  t  Campb.  45-2. 
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ing  him  to  do  so  amouDts  to  a  delivery  of  the  whole. 
Slubey  V.  Het/ward  (a),  Stoveld\.  Hughes  (b),  Hammond  v. 
Anderson  (c).  [Bai/ley,J.  Those  were  all  cases  upon  the 
question  of  the  right  to  stop  in  transitu,']  They  were  so ; 
but  they  involve  the  principle  now  contended  for,  and  shew 
that  the  property  in  this  case  had  vested  in  the  bankrupt 
before  his  bankruptcy,  and  therefore  that  the  goods  are  re- 
coverable by  his  assignees. 


31 
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Parke,  contr^.  Upon  the  first  point  a  distinction  is 
drawn  in  Ex  parte  Young  (jd)  between  interest  in  the  freight 
and  in  the  ship.  In  Abbott  on  Shipping  {e)  it  is  noticed^ 
that  in  Smith  v.  De  Silva  the  point  was  not  brought  before 
the  Court.  Secondly,  something  was  due  from  Foxton,  and 
prior  to  the  second  demand  the  bills  had  been  dishonoured. 
Here  he  was  stopped  by  the  Court. 


Lord  Tenteroen,  C.  J. — I  am  of  opinion  that  the  as- 
signees are  not  entitled  to  recover  these  goods.  This  is 
not  the  case  of  a  claim  of  lien  upon  a  share  of  a  ship,  but  of 
a  claim,  by  part  owners  of  a  ship,  engaged  together  in  an 
adventure,  of  a  lien  upon  a  share  of  the  proceeds  of  that  ad- 
venture. Now  it  is  a  general  and  well  established  principle 
of  law,  that  if  one  of  several  partners  become  bankrupt,  his 
assignees  are  not  entitled  to  any  share  of  the  partnership 
effects,  until  they  have  satisfied  all  that  is  due  from  him  to 
the  partnership.  The  case  of  Smith  v.  De  Silva  (f)  is  intri- 
cate and  entangled,  and  it  is  not  very  easy  from  the  report 
to  form  any  clear  or  perspicuous  notion  of  the  facts.  De 
Silva  appears  originally  to  have  been  rather  the  agent  than 
the  partner  of  the  other  parties.  In  the  first  instance  he 
seems  to  have  advanced  money,  not  as  a  part  owner  of  the 
ship,  nor  as  a  partner  in  the  adventure,  but  as  a  person 
appointed  by  all  the  part  owners  and  adventurers  to  manage 


(a)  3  H.  Bl.  504. 
(6)  14  East,  308. 
(0  1  N.  R.  69. 


((0  2V.&B.  8d2;  2Rose,78,n. 
(e)  5th  edit.  77;  4lh  edit.  98. 
(J)  Cowp.469. 
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1828.         the  adventure  for  them.    He  aftAivards  acquired  an  interest, 
^'^      by  purchasing  a  part  of  the  ship,  and  so  became  a  partner 
V.  m  the  adventure.     But  be  was  not  originally  a  partner. 

Shackels.  5|„,74  y^  j)g  Silva,  therefore,  was  a  case  of  peculiar  circum- 
stances, and  may  have  been  properly  decided  with  reference 
to  those  peculiar  circumstances,  without  breaking  in  upon 
the  general  principle  to  which  I  have  alluded.  Then  sup- 
posing that  the  other  part  owners  in  this  case  had  originally 
a  lien  upon  the  proceeds  of  the  adventure,  has  any  thing 
occurred  to  take  it  away?  It  is  said  that  they  had  no  lien  as 
against  the  bankrupt,  because  there  was  no  debt  owing 
from  the  bankrupt  to  the  other  part  owners.  But  if  the 
account  be  looked  at  as  between  Lockings  the  ship's  hus- 
band, and  the  bankrupt  generally,  it  appears  beyond  all 
question  that  there  was  a  debt  owing  from  the  bankrupt  to 
the  other  part  owners,  because  they  were  eventually  obliged 
to  pay  the  expenses  which  had  been  incurred  prior  to  his 
bankruptcy.  The  next  question  is  as  to  the  effect  of  the 
separation  of  tlie  bankrupt's  share  of  the  oil  from  the 
general  bulk,  upon  which  great  reliance  has  been  placed  on 
the  part  of  the  plaintiffs.  It  has  been  urged  that  this  separa- 
tion amounted  to  an  appropriation  of  that  portion  of  the  oil 
to  the  bankrupt,  and  that  the  property  thereby  vested  in  him. 
But  in  order  to  decide  whether  the  property  did  vest  in 
him  or  not,  it  is  necessary  to  look  at  the  conduct  and  prac- 
tice of  the  part  owners  of  the  ship  in  antecedent  voyages, 
with  the  view,  particularly,  of  ascertaining  what  was  the 
effect  of  marking  certain  casks  of  oil  with  the  initials  of  cer- 
tain part  owners.  The  case  states  that  when  the  blubber 
had  been  reduced  into  oil,  each  part  owner's  share  was 
weighed  out,  and  placed  separately  in  the  warehouse  rented 
by  the  owners  of  the  ship,  and  the  particular  casks  con- 
taining his  oil  were  marked  with  his  initials  in  chalk ;  that 
Gilchrist  kept  the  key  of  the  warehouse  and  lived  in  the 
yard;  that  after  each  division,  the  practice  was  for  Gilchrist 
to  deliver  to  the  separate  orders  of  such  owners  the  oil  be- 
longing to  them,  unless,  previously  to  the  delivery,  he  re- 
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ceived  a  notification  from  the  ship's  husband,  that  the  part- 
owner's  share  of  the  disbursements  liad  not  been  paid  to 
him.  In  that  case  he  used  to  detain  the  oil  till  the  ship's 
husband's  demand  had  been  satisfied.  That  having  been 
the  conduct  and  practice  of  the  parties,  it  seems  to  me  that 
the  separation  of  a  particular  part-owner's  share  of  oil 
firom  the  general  bulk,  and  the  marking  the  casks  contain- 
ing it  with  his  initials,  did  not  amount  to  an  absolute  ap- 
propriation of  those  casks  and  their  contents  to  that  part- 
owner,  but  to  a  qualified  appropriation  only,  enabling 
him  to  obtain  possession  of  the  goods,  unless  the  ship's 
husband  afterwards  prevented  him  by  giving  notice  to  the 
warehouseman  that  he  had  not  paid  his  share  of  the  ex- 
penses. So,  in  this  particular  case,  I  think  the  separation 
of  the  oil  in  question  from  the  bulk,  and  the  markirig  the 
casks  which  contained  it  with  the  initials  of  the  bankrupt, 
amounted  not  to  an  absolute,  but  to  a  qualified  appropria- 
tion only  of  the  casks  and  their  contents  to  the  bankrupt. 
The  property  in  the  goods  might  be  thereby  vested  in  him, 
but  not  absolutely;  it  was  vested  conditionally,  subject  to 
be  devested,  as  in  point  of  fact  it  was,  by  the  intervention 
of  Locking.  It  seems  to  me  that  both  the  law  and  the' 
justice  of  the  case  are  with  the  defendant,  and  that  the 
action  is  not  maintainable. 


^3 
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Shackels. 


Bay  LEY,  J. — Where  there  is  a  joint  advent<ire  which 
produces  certain  goods  or  profits,  the  proper  course  is,  first, 
to  deduct  all  the  expenses  which  have  been  incurred  in 
order  to  obtain  those  goods  or  profits,  and  then  to  divide 
the  residue  among  the  adventurers,  in  proportion  to  the 
share  to  which  each  is  respectively  entitled.  In  this  case 
the  joint  adventurers  obtained  certain  goods,  namely,  a 
quantity  of  oil  in  bulk.  No  partner,  or  representative  of  a 
partner,  had  a  right  to  receive  his  aliquot  part  of  that  oil, 
until  he  bad  paid  his  aliquot  part  of  the  expenses  of  pro- 
curing it.  That  would  be  equally  the  case,  whether  the 
paft- owner  became  bankrupt,  or  continued  solvent.    If  he 
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1838.  continues  solvent^  he  may  pay  his  share  of  the  disburse- 
ments in  money.  If  he  does  not  pay  it  in  money,  the  other 
part-owners  have  a  right  to  retain  an  aliquot  part  of  the 
Sbacksls.  goods  obtained  by  the  adventure,  to  cover  that  share  of  the 
disbursements  which  he  ought  to  pay.  In  this  case,  Foxton, 
one  of  the  part-owners,  became  bankrupt.  If  he  could 
have  paid  his  share  of  the  disbursements  in  money,  there 
would  have  been  9Q  tons  of  oil  coming  to  him.  But  he 
was  not  able  to  pay  in  money,  therefore,  the  justice  and 
the  law  of  the  case,  as  it  appears  to  me,  is,  that  his  share 
of  the  disbursements  should  be  defrayed  out  of  his  QQ  tons 
of  oil,  and  that  he  should  not  be  entitled  to  claim  his  share 
of  the  oil,  until  he  had  paid  his  share  of  the  expenses.  It  is 
said  there  has  been  a  delivery  of  the  oil  to  the  bankrupt  in 
this  case,  and  that  by  means  of  that  delivery,  his  rights,  and 
those  of  bis  assignees,  are  different  from  what  they  might 
otherwise  have  been.  But  I  am  of  opinion  that  there  has 
not  been  a  perfect  delivery.  It  would  have  been  perfect 
if  the  other  part-owners  had  been  dispossessed  of  the  oil, 
but  they  never  were.  The  oil  remained  in  the  joint  ware- 
house; it  continued  to  be  joint  property;  a  part,  indeed, 
was  removed,  but  the  removal  of  that  part  did  not  vary  the 
right  as  to  the  rest.  Then,  it  is  said,  there  has  been  a  change 
of  possession  in  this  case,  by  means  of  Locking  having  de- 
bited the  bankrupt  in  account  with  his  share  of  the  ware- 
house rent.  But  the  bankrupt  must  have  paid  his  share  of 
the  warehouse  rent,  before  he  would  have  been  entitled  to 
remove  the  oil  in  specie;  or  it  would  have  been  deducted 
out  of  his  share  of  the  produce  of  the  oil,  if  he  had  com- 
pelled the  other  part-owners  to  sell  the  oil,  for  the  purpose 
of  paying  his  share  of  the  expenses.  The  practice  being 
for  the  warehouseman  to  retain  the  oil,  until  each  part- 
owner's  share  of  the  expenses  had  been  paid,  I  think  the 
fact  of  debiting  the  bankrupt  with  his  proportion  of  the 
warehouse  rent  had  no  effect;  it  was  merely  a  mode  of 
taking  an  account  of  what  was  his  share  of  the  expenses  in 
that  particular.      I  am,   therefore,   of  opinioa  that  the 
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plain  tiffs  have  not  made  out  their  right  to  the  nine  tons  of        1828. 
oil,  and  that  the  defendant  is  entitled  to  the  judgment  of 
the  Court. 


HoLDIBHESf 
V. 

Shackbls. 


LiTTLEDALE,  J.,  was  in  the  Bail  Court. 

Postea  to  the  defendant  (a). 

(«)  Si  dolium  signatum  sit  ab  uiur  signari  solere,  quam  ut  tra- 

emptore,  Trebatios  ait,  traditum  dere  turn  videatur.     Dig.  18,  6, 

id  yideri ;  Labeo,  contri;  quod  et  i^  3. 
Ttnim  est;  magis  enim  ne  tummu- 

Jay,  Gent.,  one,  8cc.  v.  Coaks. 

In  this  case  the  plaintiff,  an  attorney,  in  December,  18£7»  If  an  attor- 
delivered  his  bill  of  costs  to  the  defendant,  for  business  referr^'fw 
done  for  him.    The  defendant  neither  paying  the  bill,  nor  taxatioa  after 
applying  for  a  Judge's  order  for  its  taxation,  within  a  month  menced  an 
from  the  delivery,  the  plaintiff  commenced  an  action  against  5^  ^V*^  'J* 
him  for  the  amount,  after  which,  on  the  14th  of  February,  is  not  entitled 
1828,  the  defendant  did  obtain  a  Judge's  order  to  tax  the  J^^J^^**^^ 
bill.     Accordingly,  on  the  9th  of  June,  the  bill  was  taxed,  though  the  bill 
and  more  than  a  sixth  was  taken  off;  upon  which  the  de-  one-sixth  by 
fendant  obtained  a  rule  to  refer  it  to  the  Master  to  allow  ^^^  Master, 
him  the  costs  of  the  taxation.     The  plaintiff  afterwards  ob- 
tained a  rule  nisi  to  discharge  that  rule,  upon  the  ground 
that  a  party  was  entitled  to  the  costs  of  taxation  in  those 
cases  only,  where  a  sixth  part  of  the  bill  was  taken  off  upon 
a  taxation  made  pursuant  to  the  provisions  of  the  statute 
2  Geo.  2,  c.  23,  s.  23,  which  required  the  application  for 
taxation  to  be  made  within  a  month  from  the  delivery  of 
the  bill.     In  the  course  of  last  term, 

F.  Kelly  shewed  cause.  The  statute  makes  no  distinc- 
tion between  a  taxation  made  before,  and  one  made  after, 
action  brought;  therefore  there  is  no  ground  for  the  Court 
to  make  such  a  distinction.  The  enactment  is  general, 
namely,  that  if  the  bill  taxed  be  less  by  a  sixth  part  than  the 
bill  delivered,  the  attorney  is  to  pay  the  costs  of  the  taxa- 
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1828.        tion.     Here  the  bill  taxed  was  less  by  a  sixth  part  than  the 
bill  delivered,  and  therefore  the  case  is  within  the  statute, 

Parke,  contrd.  This  case  is  not  within  the  operation 
of  the  2  Geo.  2,  c.  23,  s.  23.  Before  that  statute  passed 
it  was  in  the  power  of  the  attorney  to  sue  his  client  imme- 
diately after  delivering  his  bill.  By  that  statute,  the  attor- 
ney is  restrained  from  bringing  any  action  for  the  amount 
of  his  bill,  until  a  month  has  elapsed  after  the  delivery  of 
the  bill;  and  upon  application  of  the  party  chargeable,  and 
upon  his  submission  to  pay  the  sum  that  upon  taxation 
shall  appear  to  be  due,  the  bill  may  be  referred  to  taxation, 
although  no  action  shall  be  then  depending  touching  the  same; 
and  the  Courts  may  award  the  costs  of  such  taxation:  and 
if  the  bill  taxed  be  less  by  a  sixth  part  than  the  bill  deli- 
vered, the  attorney  is  to  pay  the  costs  of  the  taxation. 
The  statute,  therefore,  provides  for  referring  a  bill  for  tax- 
ation before  action  brought,  and  declares  that  the  costs  of 
such  taxation  shall  be  paid  by  the  attorney  if  a  sixth  part  of 
the  bill  is  taxed  off;  clearly  confining  that  regulation  re- 
specting the  costs  to  cases  where  the  bill  is  referred  before 
any  action  is  brought.  And  this  is  consistent  with  the  very 
object  of  the  legislature  in  making  this  enactment,  which 
evidently  was  to  prevent  the  attorney  from  loading  his  client 
with  the  costs  of  an  action  before  the  client  could  by  possi- 
bility cause  the  bill  to  be  taxed,  and  so  ascertain  what  sum 
he  was  really  liable  to  pay.  If  the  action  had  been  tried, 
and  the  jury  had  by  their  verdict  reduced  the  bill  one- 
sixth,  the  defendant  would  not  have  been  entitled  to  any 
costs;  or  if  a  verdict  had  been  taken,  subject  to  a  reference 
to  the  Master,  and  he  had  reduced  the  bill  one-sixth,  the 
defendant  would  not  have  been  allowed  the  costs  of  the 
reference.  The  point  has  been  expressly  decided  by  the 
Court  of  Common  Pleas  in  the  recent  case  of  Benton  v. 
liullard  {a),  where  it  was  held  that  the  costs  of  taxing  an 
attorney's  bill  cannot  be  allowed  to  a  party  who  succeeds  in 
striking  off  a  sixth  part,  if  the  order  for  taxing  is  not  ob- 

(o)  4B]ngh.  561. 
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^ined  until  after  an  action  has  been  commenced  on  the  bill.  1828. 
The  prothonotary  there  had  refused  to  allow  the  party  the 
costs  of  taxation^  on  the  ground  that  the  attorney  had. com- 
menced an  action  on  the  bill  before  the  party  obtained  an 
order  for  taxation,  alleging,  that  he  had  always  understood 
that  to  be  the  practice :  and  the  Court  said,  that  that  was 
the  practice,  and  that  it  had  been  so  ruled  repeatedly. 

Cur.  adv.  vult. 

In  the  course  of  this  term,  judgment  was  delivered  by 

Lord  Tenterden,  C.J. — We  have  considered  this  case 
and  have  looked  into  the  act  of  parliament,  and  we  are  of 
opinion,  upon  the  authority  of  the  case  of  Benton  v.  Bui- 
lard,  that  the  defendant  was  not  entitled  to  the  costs  of 
taxation,  although  a  sixth  part  of  the  bill  had  been  taken 
off.  Therefore  the  rule  obtained  for  discharging  the  rule 
for  allowing  those  costs  must  be  made  absolute. 

Rule  absolute  (a). 

(a)  See  Dickens  v.  Woolcot,  8      gins  v.  WoolcoU,  5  B.  &  C«  760;  1 
D.  &  R.  589,  S,C.  per  nomen  Hig-      Chit.  Stat.  6S,  (/)  and  (A). 


Handley  V.  Levy. 

The  defendant  in  this  case  was  arrested  and  held  to  bail  ^^^1^^^^^ 
for  19/.     The  plaintiff  recovered  only  40^.      A  rale  was  fendant  with- 
obtained  for  allowing  the  defendant  his  costs  under  the  ^use?or*a* 
statute  43  Geo.  3,  c.  46,  s.  3.     The  action  was  commenced  larger  sum 
in  the  Palace  Court,  but  was  removed  into  this  Court  by  vers,  in  an  ac« 

the  defendant.  tion'com-      '. 

menced  in  the 
Palace  Court 
Thesiger  shewed  cause  against  the  rule.    This  Court  has  and  remored 

no  jurisdiction  in  this  case.     The  43  Geo.  3,  c.  46,  s.  3,  ^j^  Court  has 

enacts,  that  where  a  defendant  shall  be  arrested,  and  the  no  junsdiction 

.   to  allow  de- 
plaintiff  shall  not  recover  the  sum  for  which  the  defendant  fendant  his 

has  been  so  arrested,  the  defendant  shall  be  entitled  to  qI^^^^^[^^ 

•w  •  ■  *    •  s*  o. 


.-       '"•■■*•■.. 
* 
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1828.  costs  of  8uit«  provided  it  shall  be  made  to  appear  to  the 
f  atisfactioD  of  the  Court  in  which  the  action  is  brought,  that 
the  plaintiff  had  not  any  reasonable  or  probable  cause  for 
arresting  the  defendant  for  such  sum.  Here  the  action  was 
brought  in  the  Palace  Court,  therefore  this  Court  cannot 
interfere.  He  cited  Costello  v.  Cawley  (a)  as  decisive  of  the 
point. 

liord  Tenterden,  C.  J.— The  case  cited  is  rightly  de- 
cided, and  must  govern  the  present  case.  The  action 
having  been  brought  in  the  Palace  Court,  this  Court  has 
no  power  under  the  statute  to  interfere.  The  rule  there- 
fore must  be  discharged. 

The  other  Judges  concurred. 

Rule  discharged. 

(a)  1  Moore  &  P.  815 ;  5.  C.  per  43  Geo.  3.  c.  46,  s.  3,  in  an  action 

nomen  Costeilo  ▼.  Corlttt^  4  Bingh.  commenced  in  the  Pnlace  Court 

474,  where  the  Court  of  Common  and  removed  into  the  Court  of 

Pleas  held  that  they  could  not  tax  Common  Pleas, 
the  defendant  his  costs  under  the 


Tenon  v.  Mars. 
An  affidavit     xHE  defendant  was  arrested  by  virtue  of  a  Judge's  order, 

of  debt,  stating  ... 

that  defendant  upon  the  following  affidavit: — "  Jacques  Andre  Tenon,  of 
tflTplaintiff^  the  street  called  Rue  Hautefeuille,  in  the  city  of  Paris  and 
« as  liquidator  kingdom  of  France,  liquidator  (legally  appointed  by  the 
duly  appoint-   '^^^  of  France)  of  the  estate  of  Jacques  Vernarel    and 

ed  by  the  law    Jacques  Andre  Tenon,  lately  carrying  on  business  in  co- 

Oi  M.  ranee,   ^^  •  • 

defective,  for    partnership  as  booksellers  in  the  said  city  of  Paris,  under 

Swt*plaTnt^^  the  name,  style  and  firm  of  Vernarel  and  Tenon,  maketh 
as  liquidator,  oath  and  saith,  that  Prosper  Mars  is  justly  and  truly  indebted 
of /ranee  en-  ""^^  ^^'^  deponent,  as  such  liquidator  as  aforesaid,  in  the 
titled  to  sue.     sum  of  4452  francs,  current  money  of  France,  under  and 

by  virtue  of  twelve  several  promissory  notes  drawn  by  the 
said  Prosper  Mars,  and  made  payable  to  the  order  of  the 
said  Vernarel  and  Tenon,  at  certain  days  long  since  past; 
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one  of  such  promissory  notes  being  for  the  sum  of  800 
francs,  nine  other  of  such  promissory  notes  being  for  the  sum 
of  300  francs  each,  one  other  of  such  promissory  notes  being 
for  the  sum  of  600  francs,  and  the  other  of  such  proroissoiy 
notes  being  for  the  sum  of  S52i  francs;  which  said  several 
sums  make  together  the  sum  of  4452  francs :  Saith,  that 
the  said  sum  of  4452  francs,  current  money  of  France,  is 
this  day  worth,  in  Paris  and  London^  the  sum  of  178/.  Is.  lOd. 
and  upwards,  British  sterling.''  The  defendant  obtained 
a  rule,  calling  upon  the  plaintiff  to  shew  cause  why  the 
bail  bond  should  not  be  given  up  to  be  cancelled  on  the 
defendant's  filing  common  bail.  This  rule  was  obtained 
upon  the  affidavits  of  the  defendant  and  of  Henri  D*Einden* 
From  the  affidavits  filed  in  support  of  the  rule,  it  appeared 
that  the  plaintiff  and  defendant  and  Vernarel  were  aliens^ 
and  subjects  of  France ;  that  defendant  never  contracted 
Any  debt  with  plaintiff,  or  with  Bernard  and  plaintiff,  within 
this  realm  or  elsewhere  out  of  the  kingdom  of  France;  and 
that  defendant  never  within  this  realm,  or  elsewhere  out  of 
the  kingdom  of  France,  made  any  promise  to  pay  any  sum 
of  money  either  due  or  alleged  to  be  due  from  him  to 
Vernarel  and  plaintiff,  or  either  of  them ;  that  the  plaintiff's 
cause  of  action,  if  any,  arose  entirely  in  the  kingdom  of 
France,  between  three  and  four  years  ago,  at  which  period 
defendant  was  resident  in  France;  that  no  judgment  was 
ever  obtained  against  him  for  the  alleged  debt,  or  any  part 
thereof,  in  any  Court  whatsoever ;  that  defendant  did  not 
leave  France  with  any  intent  to  defraud,  delay,  or  avoid  his 
creditors,  or  any  of  them.  lyEmden  swore  that  he  was 
well  acquainted  with  the  law  of  France,  which  he  had 
studied  for  six  years  and  upwards;  that  by  the  law  of 
France  respecting  arrests  of  the  person,  which  had  existed 
and  was  in  force  from  the  year  1814,  and  which  has  been 
in  force  from  that  time  hitherto,  no  French  subject  in  the 
kingdom  of  France  could  or  can  be  either  arrested  or  im- 
prisoned for  any  debt,  whether  the  same  were  due  upon 
aoy  bill  or  bills  of  exchange,  promissory  note  or  promissory 
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notes,  or  otherwise,  till  after  judgment  obtained  thereon  in 
some  competent  jurisdiction;  that  by  article  (No.)  2067  of 
the  Code  Civil,  which  has  been  for  more  than  ten  years  last 
past,  and  still  is  in  full  force  as  the  law  of  France,  under 
the  title  l6,  ''  De  la  contrainte  par  corps  en  matiere  civile/' 
it  is  ordered  and  enacted  as  follows,  that  is  to  say,  *'  La 
contrainte  par  corps  dans  les  cas  meme  oi^  elle  est  autoris6e 
par  la  loi,  ne  pent  ^tre  app1iqu6e  qu'en  vertu  d'unjuge- 
ment  /'  that  the  following  is  a  correct  translation  of  the 
said  title  l6  of  the  code  above  referred  to,  that  is  to  say, 
•"  Of  constraint  of  the  body  in  civil  matters ;"  that  the  fol- 
lowing is  a  correct  translation  of  the  said  code,  that  is  to 
say,  "  Constraint  of  the  body,  even  in  cases  where  it  is 
authorized  by  the  law,  can  only  be  applied  by  virtue  of  a 
judgment." 


Manning  now  shewed  cause.    This  rule  was  obtained 
iipon  the   authority   of  Melan  v.  Duke  de  Fitzjames  (a). 


.  (a)  1  Bos.  &  Pall.  138.  In  that 
case  two  Judges  of  Common  Pleas 
against  Heathy  J.,  made  a  iiile  ab- 
solute for  cancelling  the  bail  bond 
where  the  affidavit  stated  that  the 
defendant  was  indebted  to  the  de- 
ponent in  the  sum  of  1000/.  and 
upwards,  on  a  certain  deed  under 
the  hand  and  seal  of  the  defendant, 
bearing  date  &c.,  made  and  exe- 
cuted in  France  according  to  the 
laws  there  in  force,  to  and  in  favor 
of  the  deponent,  and  it  was  stated 
hy  the  defendant's  affidavit  that  by 
the  laws  of  France  and  particularly 
b^  the  Cth  article  of  the  34th  Title 
of  the  Ordinance  or  Law  of  1667, 
which  was  in  full  force  when  that 
deed  was  made,  not  only  the  person 
of  the  contractor  or  grantor  was 
not  engaged  or  liable,  but  it  was 
not  even  permitted  to  the  party  con- 
tracting to  stipulate  that  his  body 


should  be  arrested  or  imprisoned  by 
reason  of  a  deed  of  that  sort,  and 
that  the  only  case  in  which  a  per- 
son could  be  arrested  or  impri- 
soned by  the  laws  of  France  for 
debt,  was  upon  a  bill  of  exchange  or 
a  commercial  engagement,  and  that 
in  every  other  case,  the  property 
only  was  liable  to  be  seized.  But 
upon  the  same  point  being  taken 
by  Erskine  in  Imlay  v.  Elk/sen^- 
2  East,  455,  Lord  Ellenborough 
signified  his  dissent  from  the  deter- 
mination, and  the  point  was  aban- 
doned. If  the  objection  were  ten- 
able, it  would  seem  to  follow  that 
a  foreigner  could  not  be  sued  by 
latitat  or  capias  at  all,  where  the 
cause  of  action  arose  abroad  and 
was  not  such  as  to  authorize  an 
arrest  in  his  own  country.  For  if 
a  latitat  can  issue,  the  sheriffis  ex- 
cused from  taking  the  body  ooly 
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[Lord  Tenterden,  C.J.  Your  affidavit  does  not  state,  that 
by  the  law  of  France  a  liquidator  has  authority  to  sue.] 
It  states  that  the  plaintiff  is  liquidator,  legally  appointed 
-by  the  laws  of  France,  of  a  late  copartnership  estate  of 
himself  and  Vemarel,  and  that  the  defendant  is  indebted 
to  plaintiff  as  such  liquidator,  which  he  could  not  be  unless 
the  liquidator  were  empowered  to  bring  actions  in  his  own 
name.  [Lord  Tenterden,  C.  J.  That  is  merely  a  legal  in- 
ference.] 
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Bayley,  J. — The  affidavit  of  debt  is  defective  upon  the 
face  of  it.  It  shews  a  cause  of  action  in  two  persons,  and 
an  arrest  by  one.  Tliat  one  arrests  in  the  character  of 
liquidator ;  but  he  does  not  shew  that  according  to  the  law 
of  France  he  is  allowed  under  such  circumstances  to  sue 
in  his  own  name. 

Rule  absolute. 


by  reason  of  the  plaintiff's  non- 
compliance with  the  statutes  which 
require  an  affidavit  of  the  cause  of 
action  to  be  filed  before  the  man- 
datory or  capiat  clause  in  the  latitat 
can  be  enforced.  Besides  which, 
bjr  the  common  law  of  England,  no 
defendant  in  a  civil  suit  is  liable 
to  an  arrest  in  any  case;  nor  by 
statute,  until  he  has  made  default 
in  appearing  upon  a  summons  or  an 
&ttachroen(.  This  principle  is  evad- 
ed in  the  case  of  a  laiitat,or  of  a  bill 
of  Middlesex,  by  supposing  that  the 
defendant  has  made  default  in  his 
appearance  upon  a  non-existing 
gueriiur  founded  upon  an  ima- 
ginary trespass  vi  el  armis  in  Mid- 
dlesex, wholly  collateral  to  the 
real  cause  of  action.  In  the  Com- 
mon Pleas  the  evasion  is  by  sup- 
posing either  that  the  defendant 


has  made  default  upon  a  summons, 
or  that  he  had  no  goods  whereby 
he  could  be  attached.  In  the  Ex- 
chequer the  capias,  whether  it  be 
a  capias  quominus  or  a  capias  of 
privilege,  issues  upon  a  supposed 
return  of  nan  venii  upon  an  ima- 
ginary venire  facias  ad  respondent 
dum.  (]  Burton,  99.  And  see 
Mann.  Exchequer  of  Pleas,  58;  4 
Hawk.  P.  C.  139.)  Where  no  de- 
fault  has  been  made,  the  common 
law  required  security,  not  from  the 
defendant,  but  from  the  plaintiff. 
If  the  attendance  of  a  subject  is 
to  be  secured  by  imprisoning  his 
body  upon  such  palpable  fictions, 
there  seems  to  be  no  reason  for 
being  more  scrupulous  with  respect 
to  foreigners,whose  presence  would 
be  less  likeljr  to  be  obtained  upoii 
a  simple  summons. 
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^*^^>'^^^  Whitmash  and  another  v.  Genge. 

UpoDabond  Debt  on  bond,  dated  6th  October,  1824.  The  con- 
that  a  clerk      dition^  after  reciting  that  plaintiffs  had  taken  one  Pitman 

shall  account    JQto  (heir  employ  as   a  clerks    and   that   defendant  had 

for  all  moneyt 

received  on      agreed  to  become  bound  for  the  fidelity  of  Pitman  in  such 

aoomint  of  his  employ,  was  declared  to  be,  that  Pitman  should  from  time 
«inployer8,ana  . 

ihaJl  act  with  to  time  and  at  all  times,  so  long  as  he  should  be  in  the 
DUDctaJity  in  *^''^*^®  ^^  plaintiffs,  faithfully  account  for,  and  well  and 
the  matters  truly  pay  over  and  deliver  unto  plaintiffs,  their  executors, 
him,  entries  ^*>  ^^  ^^  wxcYi  other  persons  as  they  or  either  of  them 
"i*!*-^^  ?*  should  direct,  all  sums  of  money,  books,  papers,  matters 
books  kept  by  and  things,  of  or  belonging  to  the  plaintiffs,  which  should 

him  m  the        jj^^^  ^^^^  ^^  ^^^  ^^^  ^^  ^^    ^^^  thereafter  be  received 

course  of  bis  •^ 

employment,     by  or  come  to  the  hands  of  Pitman^    and  also  that  he 

chaices'^him-  ^i^^^uld  act  and  conduct  himself  at  all  times  with  fidelity, 
self  with  the  integrity  and  punctuality,  in  and  concerning  the  matters 
moD^s  on        ^^^  things  which  should  or  might  be  reposed  in  or  intrusted 

account  of  his  to  him  as  such  clerk.     Plea ;  that  Pitman  did  from  time  to 

employers,  are,    .  , 

after  his  death,  time  and  at  all  times,  so  long  as  he  continued  in  the  ser- 

evldence  **  vice  of  the  plaintiffs,  faithfully  account  for,  and  well  and 
against  his  truly  pay  over  and  deliver  to  the  plaintiffs,  all  sums  of 
obligors' of  the  ^^^^y^  books,  papers,  matters  and  things,  which  at  any 

receipt  of  such  time  ^nd  from  time  to  time  were  received  by  or  came  to 

moneys.    But 

it  is  open  to      the  hands  of  the  said  Pitman^  and  did  act  and  conduct 

the  ^*'^'' ^  himself  at  all  times  with  fidelity,  integrity  and  punctuality, 

entries  are  in  and  concerning  the  matters  and  things  which  were  reposed 

tibousTby  so  ^"  or  intrusted  to  him  as  such  clerk.     Replication;  that 

doing  they  during  the  time  that  Pitman  so  remained  in  the  service  of 

themselves  the  said  plaintiffs  as  such  clerk,  to  wit,   on  the   7th  of 

liable  as  upon  October,  1824,  he.  Pitman,  as  such  clerk,  had  and  received 

a  breach  of 

the  second        for  and  on  account  of  the  plaintiffs,  divers  sums  of  money, 

^^'ndid^^'*'^    amounting  to  2000/.,  belonging  to  the  plaintiffs;  yet  that 

Pitman,  although  often  requested  so  to  do,  had  not  ac- 
counted for  or  paid  over  the  same,  or  any  part  thereof,  to 
the  said  plaintiffs.   Rejoinder;  that  Pitman  did  not,  as  such 


MICHAELMAS  TERM,  IX  GEO.  IV. 

clerk,  have  or  receive,  for  or  on  the  account  of  the  plainr 
tiffs,  the  sums  of  money  mentioned  in  the  replication.  At 
the  trial  before  Littledale,  J.,  at  the  last  summer  assizes 
for  the  county  of  Somerset  (a),  the  following  facts  appeared. 
The  plaintiffs  were  bankers  at  Yeovil,  in  Somersetshire. 
Pitman  became  their  clerk  in  October,  1824,  and  continued 
to  act  as  such  till  February,  1826,  when  he  died.  It  was  his 
duty  as  such  clerk  to  keep  the  plaintiffs'  books.  In  order 
to  prove  that  Pitman  was  indebted  to  the  plaintiffs  at  the 
time  of  his  death,  the  plaintiffs  produced  the  book  kept  by 
him,  in  which  were  entries  in  his  hand-writing  of  moneys 
received  by  him  as  their  clerk.  It  was  contended  on  the 
behalf  of  the  defendant  that  these  entries  were  merely  the 
unsworn  statements  of  Pitman,  and  were  therefore  not 
evidence  against  the  defendant.  The  learned  Judge  re- 
ceived the  evidence,  and  directed  a  verdict  for  the  plain- 
tiffs, giving  the  defendant  leave  to  move  to  enter  a  nonsuit. 


.48 

1898. 

V. 


Meretoether,  Serjt.,  now  moved  accordingly.  The  entries 
in  the  books  were  not  admissible.  The  persons  who  paid 
the  money  were  admitted  to  be  alive,  and  should  have  been 
called.  Cutler  v.  Newlin  (6),  Goss  v.  Watlington  (jc).  In 
the  latter  case  the  Court  decided  in  favour  of  the  admissi- 
bility of  the  entries,  on  the  special  ground  that  the  books 
were  of  a  public  nature.  Here  there  is  no  stipulation  that 
the  principal  shall  deliver  up  books.  In  Goss  v.  Watlington 
the  Court  doubted  whether  the  receipts  signed  by  the  prin- 
cipal were  admissible. 


Lord  Tenterden,  C.  J. — It  is  not  necessary  to  say 
whether,  if  Pitman  had  merely  said  that  he  owed  so  much, 
that  statement  would  have  bound  his  sureties.  It  appears 
that  Pitman  was  taken  into  the  plaintiffs'  employ  as  a  clerk, 


(a)  Counsel  for  the  plaintiff, 
Wilde,  Seijt.;  for  the  defendant, 
Merewctker,  Serjt. 


(6)  Mann.  N.  P.  Digest,  Sd  ediL 
137. 
(c)  3  Bro.  &  Bingh.  133. 
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on  which  occasion  the  defendant  agreed  to  enter  into  a 
bond  for  Pitman's  fidelity  in  his  employ.  His  lordship, 
after  stating  the  pleadings,  proceeded  thus: — Upon  this 
issue  it  lay  upon  the  plaintiffs  to  shew  that  Pitman  had 
received  money  for  which  he  had  not  accounted,  and  the 
question  is,  whether  it  was  competent  to  them  to  shew  that 
fact  by  the  books  kept  by  Pitman  in  the  discharge  of  his 
duty  as  their  clerk.  I  think  the  entries  in  those  books,  in 
which  he  charges  himself  with  money  received  for  the 
plaintiffs,  are  evidence  after  his  death  in  this  action,  which 
is  brought  upon  a  bond  conditioned  for  the  faithful  dis- 
charge of  his  duty  as  clerk.  It  was  the  duty  of  Pitman  to 
make  entries  in  his  masters'  books  of  all  sums  received  by 
him  on  their  account.  Pitman  must  therefore  either  have 
misconducted  himself  in  making  those  entries,  or  he  must 
have  received  the  money  with  which  he  has  charged  him- 
self. We  must  presume  that  he  acted  right,  unless  the 
contrary  be  shewn  by  the  defendant,  the  effect  of  which 
would  only  be,  to  give  the  plaintiffs  a  cause  of  action  in 
respect  of  that  part  of  the  condition  which  requires  that 
Pitman  shall  act  and  conduct  himself  at  all  times  with 
fidelity,  integrity  and  punctuality,  in  and  concerning  the 
matters  or  things  reposed  in  or  intrusted  to  him  as  clerk  (<l). 

Bayley,  J. — Though  in  Goss  v.  WatUngton  a  distinction 
was  pointed  out  between  public  and  private  books,  the  judg- 
ment of  the  Court  did  not  proceed  upon  that  distinction, 
but  upon  the  ground  that  the  entries  were  contained  in 
those  books  which,  by  the  condition  of  the  bond,  were  to 
be  faithfully  kept.  So  here,  the  bond  is  conditioned  for 
the  fidelity  of  Pitman  in  the  matters  intrusted  to  him  as 
clerk. 

Rule  refused. 

(a)  The  bond  being  equally  for-  &  9  W^.  3,  c.  11,  which  for  mere 

feited  by  a  breach  of  any  branch  inaccuracy  in  keeping  the  books 

of  the  condition,  the  only  substan-  would  probably  be  nominal,  unless 

tial  difference,  supposing  the  de-  the  jury  thought  that  the  inaccu* 

fendant    had    assigned    such    a  racy  had  been  used  as  a  cloak  for 

breach,  would  have  been  in  the  fraud, 
assessment  of  damages  under  8 
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Bernhard,  Baron  von  Lindenau,  v.  Desborough.         v^!!^ 

A.SSUMPSIT.     The  defendant  was  sued  as  secretary  to  a  party  effect- 

the  Atlas  Assurance  Company,  on  a  policy  on  the  life  of  *"8  *  *"?  *"- 

*      •'  r       J  suraaceis 

the  late  Frederick  the  Fourth,  Duke  of  Saxe-Gotha,  for  bound  to  di»- 
<£S200  for  one  year;   M5QO  for  two  years;  £\9^0  for  ""^^IxZct 
three  years;   £\9A0  for  four  years;   ^640  for  five  years;  within  his 
bearing  date  l6thJune,  1824.   Plea,  non  assumpsit;  under  whether  he  be- 

which  the  sum  of  l60/.  \Qs.{a\  (being  the  amount  of  the  Heves  such  fact 

,    ,        ^  to  be  matenai 

premium)  was  paid  into  Court  upon  the  count  for  money  had  or  not. 

and  received.  At  the  trial  before  Lord  Tenterden,  C.  J.,  at 
the  sittings  at  Westminster,  after  last  Trinity  Term  (&),  the 
following  facts  appeared :  In  1824  an  insurance  was  effected 
with  the  Union  Assurance  Company,  whose  agents  in  Ger- 
many, £.  6.  Bernhardi  and  Co.  submitted  certain  ques- 
tions (c)  to  the  medical  attendants  of  the  Duke,  who  stated 
that  the  Duke  was  hindered {c)  in  his  speech,  but  did  not  ad- 
vert to  the  state  of  his  mental  powers.  The  last  of  these 
questions  was,  "  Is  there  any  circumstance  within  your 

(a)  This  appears  to  exceed  the  premium  usually  charged. 

{b)  Counsel  for  the  plaintiflf,  Brougham,  F.  Pollock,  and  Brodrick ; 

for  the  defendant,  Sir  James  Scarlett,  Gurnet/,  aad  Chitty, 

(e)  Quatipns.                Answers  cf  Dr,  DorL  Answers  of  Dr.  ZiegUr, 

6.  Are  you  acquaint-       6.  As  his  Prime  Phjsi-  6.  In  the  month  of  April, 

ed  with  his  ever  having  cian,  I  have  the  duty  of  182^  the  Duke  was  ill  of 

been  afflicted   with   a  visiting  bis  Highness  every  as]imefever(d),  but  is  since 

rapture,  gout,  dropsy,  day.  In  the  month  of  April,  then  quite  as  well  as  be 

cancer,    asthma,    con-  1823,  he  was  ill  of  a  slime  was  before.    He  was  not 

snmption,  vertigo,  fit,  fever (d);  since  then  he  has  afflicted  with  any  of  snch 

hemorrhage  of  any  kind,  been  in  the  most  perfect  diseases,    but    has,    since 

complaint  of  the  liver,  bealth(e).   His  Highness  is  1809,  a  dimness  of  sight 

or  other  disease,  or  of  totally  free  of  all  the  here  (amaurosis)(/}  upon  his  left 

bis  having  any  symp-  mentioned  deficiencies  and  eve.     He  is,  since  I8l9, 

U>ms  of  disease?              diseases,  with  the  excep-  also  hindered  in  the  faculty 

tion,  that  since  1809  he  has  of  speaking  (g),  which  has 

a  dimness  of  sight  (amauro-  l>een  occasioned  by  an  in- 

8is)(/)  in  his  left  eye, which  flammation  in  the  chest. 

can  be  operated ;  and  that 

sipce  1819  he  is  hindered 

in  the  faculty  of  speaking, 

in  consequence  of  a  sus- 

tauied  inflammation  of  his 

chest. 

(d)   "  Schleim,"   mucus,  phlegm ;  einem  unvermogen  zn  sprechen  (wel- 

hence,  *' Schleim-fieber,"  catarrh,  or  ches)  aus  einer  brustentziindung  ent- 

catarrhal  fever.  standen  ist.**    Which  means  literally 

(c)  '*  VoUkommen  wohl  befonden.*  this :  "  from  18 1 9  he  has  been  suffering 

(f) ' "  Den  granen  starr."  under  an  inabiUty  to  speak,  occajiioiied 

(g)  "  Awh  leidet  er  seit  1819,  an  by  aa  inflammation  in  the  chesC 
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knowledge  which  the  directors  ought  to  be  acquainted  with?" 
LiMDBM^u     ^^^^  ^^^  answered  in  the  negative.     The  agent  also  stated 
V.  to  the  directors  of  the  Union,  **  that  the  Duke  had  led  a 

dissolute  life  in  former  days,  by  which  he  had  lost  the  use 
of  his  speech,  and,  according  to  some,  also  that  of  his  men- 
tal faculties,  which,  however,  was  contradicted  by  the  me* 
dical  men."  An  application  was  made  to  the  Union  to 
effect  a  further  insurance,  which  they  declined,  on  the 
ground  that  by  their  rules  they  were  restricted  to  the 
sum  already  insured,  and  a  proposal  being  made  to  the 
Atlas,  the  information  furnished  by  the  agent  to  the  Union 
was  communicated  to  the  Atlas,  and  similar  declarations 
were  signed  by  the  plaintiff,  and  by  the  medical  attendants 
of  the  Duke  as  before,  and  the  policy  in  question  was  com* 
pleted.  On  the  death  of  the  Duke,  in  1825,  it  was  disco- 
vered that  the  mental  weakness  and  loss  of  speech  arose 
from  an  incysted  tumour  pressing  upon  the  brain,  an  effu- 
sion from  which  had  occasioned  death.  Mr.  Green,  a 
surgeon,  stated,  that  in  his  opinion  the  state  of  the  Duke's 
mental  powers  ought  to  have  been  communicated  as  lead- 

QuiUtSons,  Anwioenof  Dr,  DcrU  Antwen  cfDr,  2Segter, 

10.  Are  you  acquaint-  10.  Such  circa  instances  10.  The  Dake  is  in  good 
ed  with  any  circam-  I  dunotknow,  asfiirashu-  health,  and  everything  it 
itances  having  a  teik-  roan  knowledge  may  go(a),  done  to  preserve  the  good 
dency  to  the  sborteaing  and  mch  apprehension  may  state  of  his  health,  and  it 
of  his  life,  or  which  can  1>e  of  less  value  in  the  per-  is  consequently  to  be  ez- 
make  an  Insunnea  op-  soil  of  his  Highness  than  pected  that  no  circnm- 
oD  his  life  more  than  of  any  other  person,  cou-  stance  will  occur  which 
usually  haflurdoos?  sidering  the  great  attention  might  endanger  his  life,  or 

to  preserve  has  health.  which  would  make  an  In- 

surance upon  his  life  more 
than  commonly  dangerous. 

11.  Are  there  any  11.  Other  circumstances      11.  Other  circumstances 

other      circumstances  by  which  the  life  of  his  I  do  not  know, 

within  your  knowledge  Highness  could  be  endan-    (^^^  jg,|^  ^7  1824. 

which    the    Directors  gered  are  utterly  unknown  rj    c\t\   r  lur  1 

ought  to  be  acquainted  to  me.                                  '    .?)  r\  ^l?^'  ^'?°  ^  ^^: 

with?  i-t    .      r      ..   *««^              Medical  Counsellor  (b) 

'""  Coffc..  Jim.  14.  m*.         .  ,„d  Second  Ph^rici«i  to 

(L.S.)  Gborob  Dorl,        the  person  of  his  High- 
Medical   Counsellor  (6)      ness  the  Duke  Frederick 
and  Prime  Physician  to       of  Gotha. 
the  person  of  his  High- 
ness the  Duke  Frederick 
IV.ofOotha. 

Ta)  "  Dergleichen  umstande  sind,  so  of  this  nature,  as  far  as  human  ohser- 

weit    menschliche    einsicht    reichen  vation  can  reach,  are  unknown  to  me ; 

kamii  lair  nicht  bekannt ;  vielmehr  u.  on  the  other  hand,  &c." 
s.  w«  :'^  which  meanif  "  Grcumstances         (ft)  "  Hofrath"  "  aulic  conrfiellbr." 
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log  to  a  suspicion  of  some  organic  defect  in  the  brain^  bat 
that  he  himself  should  not  have  inferred  the  existence  of 
any  such  tumour.  The  learned  Judge  was  of  opinion  that 
the  weakness  of  mind  should  have  been  communicated; 
observing  that  the  state  of  the  intellect,  especially  as  con- 
nected with  the  state  of  the  speech,  was  most  important; 
and  he  said  he  should  tell  the  jury,  **  that  if  any  fact  in 
thtir  opinion  material  for  the  information  of  the  office, 
respecting  the  health  of  the  party  known  to  the  party 
certifying,  had  not  been  communicated,  the  policy  was 
void."  Upon  receiving  this  intimation,  which  his  lordship 
minuted  and  read,  the  plaintiff's  counsel  elected  to  be 
nonsuited  (a). 


47 


18S8. 


LlMDEMAU 

V. 

DSSBOROUGB. 


Brougham  now  moved  for  a  new  trial.  The  effect  of 
the  non-communication  depended  upon  the  opinion  of  the 
assured  as  to  the  materiality  of  the  fact,  and  not  upon  the 
opinion  of  the  jury  upon  that  point.  The  assured  is 
bound  to  give  true  answers  to  all  questions  put  to  him 
whether  they  are  material  or  not.  But  if  he  knows  ano- 
ther fact,  to  which  he  is  not  interrogated,  the  contract  is 
not  void  unless  the  party  himself  conceived  it  to  be  material. 
This  is  the  case  also  in  marine  insurances.  If  a  fact  be 
suppressed,  which  all  the  world  would  think  material,  as 


(a)  Campbell,  amicus  curiae,  re- 
fefrtd  to  the  case  of  Mm/nard 
w.  Rhoddt  5  D.  &  R.  Q66. 

Upon  the  authority  of  that  case 
the  Court  of  Common  Pleas  held, 
inEvertit  v.  Desboroughy  5  Bingh. 
50d,  that  in  an  insurance  upon  the 
life  of  another,  the  life  insured,  if 
applied  to  for  information,  is,  in 
pving  such  information,  impliedly 
the  agent  of  the  party  insuring, 
who  is  bound  by  his  statements, 
and  must  sufier  if  they  are  fidse, 
although  be  is  unacquainted  with 
the  life  insured,  and  the  servant 
of  tko  instmiQce  office  undertakes 


to  do  all  that  is  required  by  his 
office.  Though  the  decision  in 
Everett  v.  Detboromgh  pfofesses  to 
be  founded  on  Mtn^nardv.  RhodeSf 
it  appears  (5  Bingh.  512,)  that  in 
the  latter  case,  Lyon,  the  life  in- 
sured, was  not  only  known  to  the 
plaintiff,  but  was  sent  by  him  to 
the  office  on  the  occasion  on  which 
he  gave  the  information  which  was 
most  materially  false;  besides 
which,  the  declaration  in  Jlfo^ 
nard  v,  Rhodes  expressly  alleged, 
as  part  of  the  consideration  for  the 
defendant's  promise,  that  the  state- 
ment made  by  Lyon  was  true. 


LlXDBHAU 
V. 

Dbsborougu. 
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1828.  an  attack  of  apoplexy,  it  would  be  evidence  of  fraud.  It 
might  fairly  be  left  to  the  jury  whether  it  was  possible  that 
the  assured  could  believe  such  a  circumstance  to  be  imma- 
terial. In  Mayne  v.  Walters  (a),  Lord  Mansfield  said  it 
must  be  a  fraudulent  concealment  to  vitiate  a  policy.  There 
the  underwriters  urged  that  the  assured  had  not  communi- 
cated the  material  fact  of  there  being  an  English  super- 
cargo on  board.  To  which  the  assured  answered,  that 
they  did  not  know  that  the  fact  was  material.  Yet  the 
materiality  was  clearly  shewn :  for  upon  proof  of  the  ex- 
istence of  the  rule  of  war  of  1756,  and  of  there  being 
an  English  supercargo  on  board,  there  was  evidently  a 
breach  of  neutrality.  [Bayley,J.  In  Huguenin  v.  Ray- 
ley{b),  it  was  held  to  be  a  question  for  the  jury  whether 
a  fact  not  communicated  was  or  was  not  material.]  Both 
materiality  and  intention  should  concur;  materiality  alone 
is  not  conclusive.  Secondly,  another  circumstance  ought 
to  have  gone  to  the  jury  here,  namely,  whether  the  fact  sup^ 
posed  to  be  material  was  within  the  knowledge  of  the  in- 
surers. The  insurers  had  no  right  to  complain  of  the  non- 
communication of  a  fact  respecting  which  they  have  infor- 
mation aliundi.  In  Carter  v.  Boehm  (c).  Lord  Mansfield 
says,  "  An  underwriter  cannot  insist  that  the  policy  is  void 
because  the  insured  did  not  tell  him  what  he  actually 
knew."  Here  the  certificate  of  Bernhardi  and  Co.  had  been 
handed  over  to  the  Atlas.  It  is  not  necessary  in  a  life 
policy  to  state  more  than  relates  to  disease  and  to  bodily 
health.  Where  there  is  a  warranty,  the  assured  is  not 
bound  to  give  information.  No  fact  waived  by  warranty 
need  be  communicated.  The  warranty  in  this  policy  ap- 
plies to  apparent  bodily  health,  and  the  fact  which  it  is 
contended  ought  to  have  been  communicated,  applies  to 
apparent  bodily  health.  [Bayley,  J.  In  Bu/e  v.  Turner {d), 
the  assured  omitted  to  communicate  the  fact,  that  a  fire 
had  broken  out  in  the  adjoining  premises.]  The  jury  may 
have  thought  that  the  assured  considered  the  fact  to  be  ma- 

(a)'  Park,  Ids.  195, 363.  (c)  3  Burr.  1 905 ;  1  W.BU:  S95. ' 

{b)  6  Taunt.  186,  post,  54,  (r).  (d)  6  Taunt.  338 ;  S  Marsh,  46. 
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terial.       Though    they    negative    fraud,    they    evidently         1828. 
thought  that  the  plaintiff  was  chargeable  with  a  wrongful    j^""^^^ 
suppression  of  information.     In  that  case  it  does  not  ap«  v. 

pear  upon  what  ground  the  Court  refused  the  new  trial,  ^s^o^ouoh. 
Though  not  satisfied  with  the  verdict  in  the  way  in  which 
it  was  given^  they  may  have  seen  no  reason  to  doubt  that  a 
similar  verdict  would  be  given  again.  [Bayley^3.  That 
was  a  verdict^  which  was  conclusive ;  this  is  a  nonsuit]  It 
would  be  very  inconvenient  if  the  assured  should  be  taken 
to  warrant  that  all  facts  which  he  did  not  communicate  are 
immaterial.  Physicians  in  one  country  have  one  set  of 
opinions;  in  another  totally  different  doctrines  prevail. 
It  is  an  insurance  which  depends  so  much  upon  opinion, 
and  so  much  more  upon  opinion  than  those  things  the  sup- 
pression or  disclosure  of  which  comes  in  controversy  in 
cases  of  fire  risks,  or  sea  risks,  that  a  less  strict  rule  ought 
to  be  applied.  Every  man  may  be  presumed  to  know 
what  is  material  to  the  risk  which  is  run  in  a  voyage.  Yet 
even  there  it  has  been  held,  that  a  man  is  not  bound  to 
communicate  every  thing,  though  it  might  be  better  that 
the  underwriters  should  know  many  things  which  are  not 
communicated.  In  Hat/ward  v.  Rodgers  (a).  Lord  Ellen- 
borough  says,  "It  might  be  a  much  better  thing  if  the 
whole  history  of  a  vessel  were  told,  where  she  was  built,  and 
what  was  her  last  voyage,  8lc.  &c.,  all  of  which  the  under- 
writers might  possibly  be  the  better  for  knowing,  still,  unless 
some  of  these  particulars  ^refraudulefiily  suppressed,  and 
unless  it  is  perfectly  clear  that  the  party  concealing  them, 
though  they  turned  out  to  be  material,  knew  that  they  were 
material  at  the  time  when  he  concealed  them,  the  policy  is 
not  vitiated."  But  with  respect  to  life  insurances,  it  would 
be  impossible  for  the  business  to  be  carried  on,  if  the  as- 
sured must  be  taken  in  all  cases  to  warrant  that  he  has 
communicated,  every  thing  that  has  come  to  his  knowledge, 
which  may  be  thought  material  by  others. 

(fl)  4  East,  590 ;  1  Smith,  ^BO. 
VOL.  Ul.  K 


50  CASES  IN  THE  KING's  BENCH, 

1828.  Lord  Tenterden,  C.  J. — At  the  trial  before  me,  after 

^^^>^^      reading  the  depositions  of  many  foreigners,  and  amongst 
y^  others^  those  of  the  two  physicians  who  had  granted  the 

Desdorough.  medical  certilScate,  there  was  read  the  deposition  of  a 
physician  of  the  name  of  Stark;  he  had  spoken  of  the  state 
of  the  organs  of  speech  of  this  prince  as  being  paralytic,  and 
he  said  "  I  should  have  mentioned  this  in  the  certificate." 
After  Stark's  deposition'  had  been  read,  Mr.  Green,  a  sur- 
geon in  London,  was  examined  on  behalf  of  the  plaintiff, 
and  he  said,  "  I  should  think  it  right  to  mention,  in  certify- 
ing the  state  of  a  patient's  health,  frequent  catarrh ;  so  also 
controHed(a)  state  of  intellect.  I  should  have  thought  it  right 
to  disclose  the  state  of  intellect."  Upon  that,  according  to 
my  recollection,  I  said  to  Mr.  Brougham,  "  Then  surely 
there  is  an  end  of  the  case ;"  but  that  if  he  thought  not,  the 
case  might  still  go  on  further,  and  then  I  told  him  that  if 
the  case  did  go  on  further,  I  should  think  it  necessary  to 
direct  the  jury  in  a  certain  way,  and  said  that  I  should  tell 
the  jury  "  that  if  any  fact  in  their  opinion  material  to  the  in- 
formation of  the  office  respecting  the  health  of  the  party, 
known  to  the  party  certifying,  had  not  been  communicated,  the 
policy  was  void'*  (/-»).  The  only  question  now  before  us  upon 
the  present  motion  is,  whether  such  a  direction  would  have 
beeii  correct  or  not.  If  it  would  not  have  been  correct, 
there  ought  to  be  a  rule  to  shew  cause,  that  we  may  see 
further  what  there  is  in  the  case,  and  whether  upon  other 
grounds  there  ought  to  be  a  new  trial ;  but  at  present  we 
have  only  to  consider  whether  such  a  direction  would  have 
been  correct  or  not.  At  the  time  of  the  trial,  I  had  in  my 
recollection,  but  not  very  accurately,  some  case  that  I  knew 
some  years  ago.  I  had  in  my  recollection  also  the  case  of 
Morrison  v.  Muspratt  (c),  which  had  been  tried  before  me 
at  Lincoln,  and  in  which  a  new  trial  was  directed  upon  the 
ground  of  my  not  having  done  what  upon  this  occasion  I 
thought  it  right  to  do.  In  that  case,  it  appears  by  the 
report,  that  I  directed  the  jury  to  say  whether  any  misrepre- 
sentation had  been  made  to  the  defendant,  but  I  did  not 

(ff)  Vost  57,  (fl).      (//)  See  the  minute,  ante,  47.      (c)  4  Bingh.  60. 
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expressly  call  on  them  to  consider  whether  the  illness  of  the        1828. 

party  insured  in  January  and  February  1823,  and  the  at-     J^^^"^^^ 

tendance  of  Mr.  Bland,  the  medical  man,  ought  to  have  v. 

been  communicated   before   the   insurance   was  effected.  i^*»»o*o^<*»' 

The  Court  of  Common  Pleas  thought  that  I  ought  to  have 

so  directed  the  jury,  and  therefore  they  granted  a  new  trial; 

and  the  Lord  Chief  Justice  says,  "  Whether  or  not  it  was 

material  for  the  defendant  to  have  been  made  acquainted 

with  the  fact  which  has  been  withheld  from  their  knpwledge, 

is  a  question  for  the  jury.      It  is  probable,    however,  it 

would  be  esteemed  material,  because  all  insurance  offices 

are  desirous  to  consult  with  the  medical  man  who  has  been 

the  last  in  the  attendance  on  the  life  insured.     I  think, 

therefore,  there  should  be  a  new  trial  on  payment  of  costs, 

as  the  attendance  of  Bland,  or  Mr.  Elgie,  was  not  disclosed 

to  the  insurers."     In  this  opinion,  the  other  Judges  of  the 

Court  concurred,  and  the  rule  was  made  absolute.     Now 

in  this  case,  the  insurance  was  upon  the  life  of  a  foreigner. 

There  had  been  a  previous  assurance  by  another  office  in 

London,  the  Union,  who  had  an  agent  resident  abroad, 

and  had  effected,  through  the  interveption  of  that  agent, 

many  insurances  on  the  lives  of  persons  abl|f||ui.     There  ^v 

was  a  desire  to  insure  a  further  sum  upon  the  life  of  this 

prince,  altogether,  I  believe,  amounting  to  a  very  large  sum(a). 

The  Union  office  had  gone  as  far  as  it  was  disposed  to  do,  and 

therefore  the  secretary  of  that  office  handed  to  the  secretary 

of  the  defendant's  office,  the  certificate  which  had  come 

from  their  own  agent  abroad,  together  with  the  medical 

certificate  that  had  been  sent  by  the  party  who  was  desirous 

of  effecting  the  insurance.     Now  the   certificate  of  the 

agent  is  not  one  of  the  certificates  given  by  the  assured,  but 

it  is  given  in  answer  to  an  inquiry  which  the  assurers  have 

thought  fit  to  make ;  still,  if  that  did  distinctly  disclose  the 

fact  of  the  state  of  his  intellect  which  is  not  mentioned  in  the 

I^ntiff's  certificates,  it  would  be  a  question  whether  it  i^ 

necessary  for  the  insured  to  bring  to   the  notice   of  the 

{fl\£16fiO0;  being  the  amount      duke,  which  Duke  Frederick  had 
•f  a  ^rsonaldebt  of  the  preceding      engaged  to  pay  in  five  years. 

£  2 
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•1828.  insurers,  a  fact  of  which  they  had  a  distinct  knowledge  in 

J'^'^^^  another  way  (a).    But  upon  referring  to  the  evidence,  Bern- 

V.  Ararai  does  by  no  means  state  that  circumstance;  he  men- 

Desborough.  ^jQjjg  i^  ^g  n  gQ,.j  ^f  fumour.     Then  Mr.  Brougham  contends 

that  they  are  not  bound  to  do  more  than  answer  the  ques- 
tions, unless  there  be  a  fraudulent  concealment.  This  can- 
not be  considered  as  a  fraudulent  concealment,  at  least  my 
direction  to  the  jury  did  not  put  it  upon  the  ground  of  a 
fraudulent  concealment,  but  merely  upon  the  omission  to 
mention.  If,  however,  you  look  at  the  question/it  seems  to 
me  that  it  is  all  but  a  specific  question.  A  great  many  inqui- 
ries  {ire  made  as  to  the  state  of  the  prince  when  he  was  last 
seen.  One  of  the  questions  is,  whether  the  party  has  at- 
tended him  in  a  medical  capacity,  and  on  what  account? 
As  to  which,  one  of  the  physicians  says,  "  As  his  prime  phy- 
sician, I  have  the  duty  of  visiting  his  Highness  every  day. 
In  the  month  of  April,  18£3,  he  was  ill  of  a  slime  fever  (6), 
but  since  then,  he  is  quite  as  well  as  he  was  before."  Then 
the  next  question  mentions  several  different  complaints  by 
name,  to  which  there  is  an  answer,  which  mentions  that  he 
has  a  dimness  of  sight  upon  his  left  eye ;  and  one  of  them 
says,  that  *^  since  1819  he  is  hindered  in  the  faculty  of 
speaking,  in  consequence  of  a  sustained  inflammation  in  his 
chest."  The  other  says,  "  he  is  not  afflicted  with  any  such 
diseases,  but  has,  since  1809,  a  dimness  of  sight  (amaurosis) 
upon  his  left  eye.  He  is,  since  1819,  also  hindered  (c)  in  the 
faculty  of  speaking,  which  has  been  occasioned  by  an  inflam- 
mation in  the  chest."  The  interpreter  who  was  examined, 
said  that  it  meant  that  he  had  an  impediment  in  his  speech; 
The  next  question  is  put,  "  Do  you  believe  he  is  now  quite 
free  from  any  disease,  or  symptoms  of  disease,  and  in  per- 
fect health?"  and  one  of  them  says  that,  "  with  the  exception 
of  those  just  mentioned  complaints,  I  consider  his  Highness 
to  be  at  this  moment  quite  free  from  all  other  diseases,  as 
also  free  from  all  and  every  symptoms  of  disease,  and  can 

(o)  Vide  6  Taunt.  187.  (c)  Sed  vide  anle^  45,  (g).    , 

(Jb)  Ante,  45,  {d). 
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consequently  call  the  state  of  his  health  perfectly  good."         ^828. 
Another  says,  "  In  this  present  moment,  there  is  not  to  be     t  .jjdehad 
perceived  neither  an  illness,  and  he  consequently  can  be  v. 

called  to  be  in  perfect  health."  "  Are  his  habits  sober  and 
temperate,  or  otherwise?*'  "  His  habits  are  sober  and 
regular  in  the  highest  degree,  and  he  follows  rigidly  his 
medical  advice."  "  Are  you  acquainted  with  any  circum- 
stances having  a  tendency  to  the  shortening  of  his  life,  or 
which  can  make  an  insurance  upon  his  life  mpre  than 
usually  hazardous?"  ''  Such  circumstances  I  do  not  know 
as  far  as  human  knowledge  may  go  (a),  and  such  apprehen- 
sion maybe  of  less  value  in  the  person  of  his  Highness  than 
of  any  other  person,  considering  the  great  attention  to  pre- 
serve his  health."  Another  says,  "  The  Duke  is  in  good 
health,  and  it  is  done  every  thing  to  preserve  the  good  state 
of  his  healthy  and  it  is  consequently  to  be  expected  that 
no  circumstance  will  occur,  which  might  endanger  his  life, 
or  which  would  make  an  insurance  more  than  commonly 
dangerous."  The  office  is  not  content  with  these  in- 
quiries, but  they  put  this  general  question,  which  seems  to 
me  a  question  calling  for  an  answer  stating  every  fact  which 
any  reasonable  man  might  think  material.  "  Are  there  any 
other  circumstances  within  your  knowledge,  which  the 
directors  ought  to  be  acquainted  with?"  One  of  them  says, 
"  Other  circumstances  by  which  the  life  of  his  Highness 
could  be  endangered  are  utterly  unknown  to  me."  The 
other  answers,  "  I  do  not  know."  These  are  the  cer- 
tificates of  the  physicians  as  to  the  state  of  the  health  of 
this  Prince,  who  appeared  at  that  time,  according  to  one  of 
the  expressions  used  by  some  of  the  medical  men  that  were 
examined,  to  have  his  intellect  co/i/ro//ec/(i) ;  but  if  you  look 
at  the  whole  of  the  examination,  it  is  clear  that  the  state  of 
his  intellect  was  such,  that  he  was  really  quite  in  the  hands 
of  his  attendants  and  the .  medical  men.  He  hardly  ap-^ 
peared  on  any  occasion  to  have  exercised  a  will  of  his  own ; 
he  was  quite  finable  to  give  an  answer  to  a  question;  and 

(flYAfUe^  46f  (a).  (6)  Vide  post,  57 ,  (a). 


Desborough. 
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1828.        in  very  few  instances  indeed  he  was  shewn  to  be  able  even  to 
^^^^^^"^       speak  (a).   His  valet  said  that  he  bad  been  with  him  for  some 

LiNDENAU  ,  y^ 

V.  years,  and  had  never  heard  him  utter  a  single  word.     One 

of  the  ministers  said  that  he  put  a  question  to  him  upon 
some  state  affairs.  He  gave  no  answer.  He  was  then  re- 
questedy  if  he  approved  of  the  measure,  to  signify  his  assent 
by  tapping  the  minister's  cheek;  and  he  did  so.  Now  ought,  or 
ought  not  these  circumstances  to  have  been  communicated  f 
Can  any  body  doubt,  without  adverting  to  other  parts  of  the 
case,  that  considering  by  whom  this  insurance  was  effected, 
and  who  the  persons  were  that  made  this  communication, 
these  were  circumstances  material  to  be  disclosed  to  tbe 
office  for  them  to  judge  of.  Upon  the  authority  of  Mor- 
rison v.  Muspratt  {b),  as  well  as  of  the  case  mentioned  by 
my  brother  Bayley  (c),  it  appears  to  me  that  I  should  not 
have  done  wrong  in  propounding  that  question  to  the  jury 
for  their  consideration,  and  that  if  they  had  found  in  the 
affirmative,  the  policy  would  have  been  void. 

Bayley,  J. — Whether  the  policy  be  upon  ship  or  upon 
life,  or  against  fire,  I  think  the  underwriter  has  a  right  to 
expect  that  every  thing  material,  known  to  the  party  making 
the  application,  shall  be  communicated  to  him;  and  that 
it  is  at  the  peril  of  the  assured,  if  that  communication  is 
not  made.  And  I  am  of  opinion  that  the  question  is,  whe- 
ther the  thing  not  communicated  is  in  fact  material  or  not, 
and  not  whether  it  is  believed  by  the  person  who  ought  to 
make  the  communication  to  be  material  or  not.  The 
question  as  to  the  belief  of  that  party  with  regard  to  the 
materiality  of  the  fact,  would  certainly  in  many  instances  be 
very  difficult  to  decide;  and  it  would  encourage  suppression 
of  the  communication,  if  that  were  tbe  issue  upon  which 
the  question  of  risk  would  ultimately  turn.  If  you  make 
communication  essential,  where  the  fact  is  material,  then  it 
becomes  the  interest  of  the  assured  to  take  care  that  he 

(a)  Antey  45,  (g).  48,(6),  where  it  was  held,  that  the 

(6)  Ante^  50.  question  of  materiality  waft  (or  tbe 

(c)  Huguenin  v.  Raylet^,  ante,     jury,  and  not  for  the  CourL 
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communicates  every  thing  which  he  knows^and  that  every  per- 
son who  is  acting  as  agent  (a)  for  him  shall  also  make  every     Lu^dsi^u 

such  communication;  but  if  you  are  to  say  that  the  question  «• 

.  II'  •  ,  .  I     t       •     Desborough. 

IS  to  be,  not  whether  it  was  material  or  not,  but  whether  it 

was  believed  by  the  party  who  ought  to  have  made  the 
communication  to  be  material  or  not,  then  the  interest  of  the 
assured  would  not  go  to  any  thing  like  the  extent  to  which 
in  the  other  view  of  the  case  it  does.  There  was  a  case  (6)  in 
which  that  was  discussed ;  in  which  non-communication  by 
a  party  innocent  as  to  not  communicating,  was  held  to 
vacate  the  policy,  or  at  least  to  take  away  from  the  assured 
the  right  to  recover  upon  the  policy  on  a  ship,  because  one 
of  his  agents  knew  a  fact  which  at  the  time  when  the  policy 
was  effected,  the  party  ought  to  have  communicated,  but 
did  not.  The  case  was  this :  the  ship  meets  with  an  acci- 
dent; the  captain  afterwards  writes  to  the  owner,  but  con- 
ceals the  fact  that  the  ship  has  met  with  that  accident. 
The  owner  effects  a  policy  upon  the  ship,  and  it  afterwards 
turns  out  that  the  accident  which  had  before  happened 
terminates  in  the  destruction  of  the  ship.  Then  is  the  un- 
derwriter liable  or  not  upon  that  policy  in  respect  of  that 
loss?  The  owner  of  the  ship,  when  he  effected  that  policy, 
acted  bonajide;  he  communicated  every  thing  that  he  him- 
self knew;  there  was  no  want  of  fairness  on  his  part;  but 
the  decision  of  the  Court  upon  that  occasion,  was  this,  that 
inasmuch  as  that  material  fact  was  known  to  the  agent,  and 
as  that  agent  ought  to  have  communicated  that  fact  to  his 
principal^  the  insurance  was  effected,  under  these  circum- 
stances, at  the  peril  of  the  assured,  and  that  the  under- 
writer was  not  in  fact  liable^  These  are  the  grounds  and 
the  authorities  for  saying  that  in  all  cases  the  point  for  the 
consideration  of  the  jury  is,  not  whether  the  party  believed 
the  fact  to  be  material,  but  whether  or  not  the  fact  was  ma- 
terial. Now  in  this  case,  all  that  Lord  Tenterden  pro- 
posed to  do,  was  to  put  it  to  the  jury  whether  there  had 
been  a  concealment  of  any  of  those  facts  which  were  ma- 
terial  for  the  knowledge  of  the  insurer.  Mr.  Brougham 
(i>  Vuk  ante,  47,  (a).  (6)  Gladstone  v.  King,  1  M.  &  S.  35. 
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18S8.  was  not  willing  that  that  point  should  be  left  to  the  con- 
sideration of  the  jury,  and  he  declined  it,  fearing,  probably, 
that  he  should  have  a  verdict  against  him,  and  therefore  he 
Desborouoh.  ^.Jthdrew  it  from  the  consideration  of  the  jury.  I  think  he 
was  prudent  in  doing  so.  I  do  not  think  that,  under  these 
circumstances,  the  way  in  which  Lord  Tenterden  was  aboilt 
to  put  it  was  in  any  respect  wrong,  but,  on  the  contrary, 
quite  right. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  I  think 
that  in  all  cases  of  policies,  whether  they  are  against  fire,  or 
upon  ships,  or  upon  lives,  the  office  ought  to  be  acquainted 
with  all  the  material  circumstances  of  the  case,  in  order 
that  they  may  form  a  judgment  whether  they  will  effect  the 
insurance  or  not.  Now  in  cases  of  policies  upon  lives,  the 
usual  course  is  for  the  office  to  propound  a  certain  number 
of  questions,  to  which  they  wish  to  have  answers.  These 
questions  are  generally  applicable  to  all  descriptions  of  per- 
sons. They  consider  the  general  state  of  disease  arising 
among  mankind;  and  they  inquire  whether  such  and  such 
circumstances  may  not  exist.  But  with  regard  to  particular 
individuals,  there  may  be  particular  circumstances  attending 
them  which  it  may  be  very  important  for  the  office  to  know, 
but  which,  from  the  want  of  previous  knowledge,  the  office 
cannot  embody  in  the  general' questions.  But  if  the  office 
had  been  particularly  acquainted  with  those  circumstances 
applicable  to  particular  individuals,  they  no  doubt  would 
have  embodied  those  particular  circumstances  in  the  queries 
proposed  to  be  answered,  either  by  the  party  himself,  or  by 
medical  men,  or  any  other  whatever.  Here  the  question 
is,  "  Is  there  any  thing  concealed  in  this  case  which  is 
material,  and  which  if  the  office  had  known  of,  they 
would  have  made  the  subject  of  particular  inquiry."  It 
seems  to  me  that  it  is  not  of  any  consequence  whether  the 
person  himself,  who  is  to  be  insured,  or  whether  the  medical 
persons,  think  it  to  be  material  or  not,  if  in  point  of  fact  it 
is  material.  The  jury  in  this,  as  in  all  other  occasions, 
are  the  party  to  consider  whether  a  fact  in  the  cause  is 
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important  or  not.  One  particular  individual  may  think  it 
important,  another  may  think  it  not  important.  It  is  said 
that  all  this  would  require  a  great  prolixity  of  statement 
upon  the  part  of  the  assured ;  bat  I  apprehend  that  is  not 
likely  to  be  the  case.  There  may  be  a  great  many  trivial 
circumstances  that  nobody  could  think  material.  If  it  turns 
out  that  there  is  any  thing  which  the  jury  do  think  material, 
it  shews  that  that  ought  to  have  been  mentioned;  and  though 
it  may  lead  to  great  prolixity,  yet  still  if  the  jury  are  of 
opinion  that  it  is  material,  they  are  the  judges  by  whom  the 
rights  of  parties  are  to  be  bound.  The  office  do  not  mean 
to  be  bound  by  the  answers  of  particular  individuals,  if 
those  answers  do  not  come  up  to  the  point.  The*  jury  have 
a  right  to  consider  whether  upon  the  whole  any  thing  has 
been  withheld  which  is  material.  Now  in  this  case,  it  ap- 
pears that  the  person  was  subject  to  a  local  paralysis.  It  is 
said  that  that  is  not  necessary  to  be  communicated,  because 
it  does  not  affect  the  general  health ;  but  if  one  part  of  the 
body  be  unsound,  the  same  degree  of  unsoundness  may 
extend  to  other  parts.  With  regard  to  the  question  whe- 
ther it  18  necessary  or  not  to  state  whether  the  mind  (a)  is 
affected,  perhaps  it  is  not  (b);  but  if  the  affection  of  the 
mind  be  connected  with  any  affection  of  the  body,  it  is  cer- 
tainly necessary  to  state  it.  For  these  reasons  I  am  of 
opinion  that  in  this  case  the  direction  which  my  Lord  stated 
he  should  give  to  the  jury,  was  perfectly  right. 

Rule  refused  (c). 
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1898. 


LiNDENAU 
V, 

Desbobough. 


(a)  The  answer  of  Dr.  Dorl  to 
the  39th  interrogatory  is  translated 
thus : — **  It  is  bui  too  well  known 
that  the  intellectual  faculties  of 
Duke  Frederick  were  in  an  im- 
pmred  and  controlled  state;"  the 
original  (which  has  been  examined 
at  the  Six  Qerks'  Office,)  being 
^  £!s  ist  uns  bekannt  dass  die  geis- 
tesfahigkeiten  des  berzogs  Fried- 
richs  ttch  in  einem  befangenen 
und  vaiichifichteD  zustande  be- 
faadtli.'' 


(6)  Dr.  Dorl,  in  his  answer  to  the 
41st  interrogatory,  speaks  of  the 
mental  infirmities  of  the  Duke  as 
matter  of  public  notoriety,  which 
neither  he  nor  any  other  party 
could  have  thought  of  concealing. 
«  Der  geistigkranke  zustand  des 
herzogs  Friedrichs  ist  tvelt-bekannt, 
u.  s.  w."  This  may,  perhaps,  ac- 
count for  the  rate  of  premium, 
ante,  45,  (a). 

(c)  And  see  Shirlei/y.  Wilkinson^ 
Doug.  306;  n. 
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1828. 

*'^^'^^^  SiGOURNEY  r.  LoYD  and  others. 

"Paytoii.,  Assumpsit  for  money  had  and  received.  Plea,  non 
for  my  use ''  is  assumpsit ;  and  issue  thereon.  Upon  the  cause  being 
a  restrictive  called  on  for  trial  before  Lord  Tenterden,  C.  J.,  at  Guild- 
and  the  indo'r-  ^^h  8  verdict  was  taken  for  the  plaintiff  by  consent, 
nd^V*"*"*'  damages  3164/.  Il5.  8rf.,  subject  to  the  opinion  of  the 
ceeds  to  the      Court  upon  the  following  case. 

su^cti^J^rndTi-  '^'*®  plaintiff  is  a  merchant  residing  at  Boston,  in  the 
ser.  United  States  of  America.     The  defendants   are  bankers 

in  London,  carrying  on  business  under  the  firm  of 
Jonesy  Loyd,  and  Co.  In  July,  1825,  Captain  Attwood, 
who  commanded  a  vessel  belonging  to  the  plaintiff,  took 
in  payment  of  a  cargo  of  flour,  the  property  of  the  plain- 
tiff, which  he  sold  at  Rio  Janeiro,  a  bill  of  exchange  for 
3164/.  lis.  Sd,,  drawn  in  a  set  of  three  by  March,  Sealy, 
Walker,  and  Co.  of  that  place,  on  March,  Sealy,  and  Co.  of 
London.  This  bill  was  payable  to  the  order  of  Hen- 
dricks,  Weirss,  and  Co.,  who  indorsed  it  to  Captain  Att- 
wood.  The  following  are  copies  of  the  first  and  third 
parts  of  the  bill : — 

"  ofSQTl,  (due  28th  November.) 

"  Rio  de  Janeiro,  12th  July,  1825. 
"  For  3164/.  1  }s.  8rf.     (1258.) 

"  At  60  days  sight  pay  this  first  of  exchange,  second  and 
third  not  paid,  to  the  order  of  Messrs.  Hendricks,  Weirss, 
and  Co.,  three  thousand  one  hundred  and  sixty-four  pounds, 
eleven  shillings  and  eight-pence,  value  of  the  same;  which 
place  to  account,  as  per  advice  from 

"  March,  Sealy,  Walker  and  Co." 

"  Messrs.  March ,  Sealy,  and  Co.  London." 

This  bill  was  indorsed  by  the  payees  to  A.  Attwood, 

"  Rio  de  Janeiro,  12th  July,  1825. 
''For  3164/.  11 5.  8rf. 

"  At  60  days  sight  pay  this  third  of  exchange,  (first  and 
second  not  paid,)  to  the  order  of  Messrs.  Hendricks,  Weirss, 


MICHAELMAS  TERM,   IX  GEO.  IV.  60 

and  Co.,  three  thousand  one  hundred  and  sixty-four  pounds,         ^BAB. 
eleven  shillings  and  eight-pence,  value  of  the  same;  which     C|oouh-£y 
place  to  account,  as  per  advice  from"  v. 

(Addressed  and  signed  as  the  first.) 

This  bill  was  indorsed  by  the  payees  to  A .  Attwood,  by 
Aitwood  to  the  plaintiff,  by  the  plaintiff  in  the  following 
words,  "  Pay  to  Samuel  Williams,  Esq.  of  London,  or  his 
order,  for  my  use,"  and  by  Williams  to  the  defendants. 

Attwood  sent  the  first  of  the  set  to  the  correspondent  of 
the  plaintiff,  Mr.  Samuel  Williams  of  London,  who  was  an 
American  agent  and  factor  for  merchants  and  planters, 
carrying  on  such  business  to  a  very  great  extent,  inclosed 
in  the  following  letter : — 

"  Sir, — I  herewith  have  the  honour  to  inclose  you  the 
first  of  exchange  for  3164/.  lU.  Sd.  sterling,  at  60  days' 
sight,  on  Messrs.  March,  Sealy,  and  Co.  in  London,  in 
favour  of  myself,  it  being  the  proceeds  of  a  cargo  of  flour 
in  brig  Smftsure,  belonging  to  Henry  Sigourney,  Esq. 
Boston,  America,  which  you  will  please  to  present  for  ac- 
ceptance, and  keep  at  the  disposal  of  the  second  or  third." 

Attwood  did  not  indorse  the  bill.  Williams  received  the 
letter  and  the  bill  on  the  26th  September,  1 825,  and  pro- 
cured the  acceptance  of  the  bill  in  due  course.  The  third 
of  the  set  was  remitted  to  the  plaintiff,  and  he  having 
indorsed  it  as  aforesaid,  ^'  Pay  to  Samuel  Williams,  or  order, 
for  my  use/'  remitted  it  to  Williams  in  the  following  letter 
of  the  17th  September,  1825:— 

"  Captain  yJmaziah  Attwood,  of  my  brig  Swiftsure,  arrived 
here  yesterday,  from  Rio  Janeiro,  whence  he  sailed  about  the 
middle  of  July.  He  informs  me  that  he  left  a  letter  directed 
to  you,  to  be  forwarded  to  you  by  the  next  English  mail, 
containing  the  first  of  March,  Sealy,  Walker,  and  Co.'s  draft 
on  March,  Sealy,  and  Co.,  London,  dated  12th  of  July,  at 
60  days'  sight,  for  3164/.  lis.  Sd.  sterling,  in  favour  of 
Messrs.  Hendricks,  Weirss,  and  Co.,  and  by  them  indorsed 
to  the  said  Attwood.  He  thinks  he  did  not  indorse  the 
drafts  and,  if  received,  it  can  only  be  accepted.  Inclosed 
yoa  have  third  bill  of  the  set,  indorsed  to  me  by  Captain 
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Attwood,  and   to  yourself  by  me.     I  presume  that  if  the 
SiGouRNEY    ^^^^^^  should  have  been  previously  received  and  accepted, 
V*  a  receipt  on  the  one  now  transmitted  would  be  accepted  at 

maturity.  Have  the  goodness,  when  you  advise  the  receipt^ 
which  I  trust  will  be  as  soon  as  possible,  of  the  present,  to 
inform  me  of  the  standing  of  the  acceptors. 

Henry  Sigourney." 

The  letter  aud  bill  were  received  by  Williams  on  the  21st 
October,  1825.  The  defendants  had  no  notice  of  the  before- 
mentioned  letters  of  Captain  Attwood  and  the  plaintiff. 
Williams  stopped  payment  on  the  24th  October  aforesaid, 
and  a  docket  was  struck  against  him  on  the  25th  of  the 
same  month,  upon  which  a  commission,  dated  the  27th  of 
the  same  month,  was  issued,  and  he  was  declared  a  bank- 
rupt immediately  afterwards.  At  the  time  Williams  received 
the  bill  in  question,  as  well  as  at  the  time  of  his  bankruptcy, 
the  balance  of  account  was  in  favour  of  the  plaintiff,  to  the 
amount  of  upwards  of  3000/.,  exclusive  of  the  before-stated 
*  bill.  On  the  morning  of  the  22d  October,  when  the  dis- 
count hereinafter  mentioned  was  made,  the  balance  in 
favour  of  Williams  with  the  defendants  was  3784/.  IO5.  lOrf. 
About  eleven  o'clock  on  that  day  Williams  indorsed  the 
bill  in  question,  with  others,  amounting  in  the  whole  to 
7081/.  175.  9^^.,  to  the  defendants,  who  were  his  bankers, 
and  in  the  habit  of  discounting  for  him  very  largely,  and 
the  said  bills  were  bona  fide  discounted  for  him,  and  credit 
given  to  him  for  the  amount,  less  the  discount;  and  subse- 
quently, namely,  about  five  o'clock  in  the  evening  of  that 
day,  the  defendants  paid  at  the  clearing-house  Williams*s 
acceptances  due  that  day,  to  the  number  of  thirty-two,  and 
three  drafts,  amounting  to  10,683/.  18s.  Id.  The  bill  in 
question  was  honoured  at  maturity,  and  the  amount  re- 
ceived by  the  defendants  on  the  28th  November,  1825. 
The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  circumstances,  the  plaintiff  is  entitled  to  recover 
from  the  defendants  the  amount  of  the  bill  iti  question. 
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JP.  Pollock,  for  the  plaintiff.     The  bill  in  question  was 
the  property  of  the  plaintiff,  and  he  is  entitled  to  recover     Sigour7ey 
the  amount  of  it  from  the  defendants.     It  was  indorsed  to  v. 

Williams  specially  for  the  plaintiff's  use,  the  intention  and 
effect  of  which  was  to  restrain  the  indorsee  from  transfer- 
ring any  interest  in  the  bill  beyond  the  particular  purpose 
or  the  particular  individual  mentioned  in  the  indorsement. 
The  oldest  case  in  which  a  special  indorsement  of  this  kind 
is  mentioned,  is  that  of  Snee  v.  PrescoU  (a),  where  Lord 
Hardwicke  said,  "  Promissory  notes  and  bills  of  exchange 
are  frequently  indorsed  in  this  manner,  Pay  the  money  to 
my  use,  in  order  to  prevent  their  being  filled  up  with  such 
an  indorsement  as  passes  the  interest."    In  Edie  v.  The 
East  India  Company  (b),  Wilmot,  J.,  speaking  of  the  power 
of  an  indorser  in  this  respect,  said,  "  To  be  sure  he  may 
give  a  mere  naked  authority  to  receive  it  for  him:  he  may 
write  upon  it.   Pray  pay  the  money  to  my  servant  for  my 
use:  or  use  such  expressions  as  necessarily  import  that  he 
does  not  mean  to  indorse  it  over,  but  is  only  authorizing  a 
particular  person  to  receive  it  for  him,  and  for  his  own  use: 
in  such  a  case  it  would  be  clear  that  no  valuable  conside- 
ration had  been  paid  him :  but  at  least  that  intention  must 
appear  upon  the  face  of  the  indorsement.''    These  are  autho- 
rities for  saying  that  an  indorsement,  such  as  that  upon  the 
bill  in  question,  restrains  the  indorsee  from  transferring  the 
interest  in  the  bill  by  his  subsequent  indorsement.  '  A  ge- 
neral indorsement  makes  a  bill  the  legal  property  of  the 
indorsee,  and  gives  him  the^'ii^  disponendi:  but  a  special 
indorsement,  for  the  use  of  the  indorser,  is  notice  that  the 
property  in  the  bill  is  continued  in  the  indorser,  and  that 
the  indorsee  is  merely  his  agent  to  receive  the  amount  of 
the  bill,  without  the  power  of  transferring  any  interest  in 
the  bill  to  a  third  person.     (Here  the  Court  stopped  him.) 

Parke,  cobtra.     The  question  in  this  case  turns  entirely 
upon  the  construction  of    the  indorsement  on   the  bill. 

(a)  I'Atk.  245,  9.  (6)  2  Burr.  1216;   1  W.Bl.  295. 


62  CASES  IN  THE  KINg's  BENCH, 

1838.         That  a  special  indorsement  may  have  the  effect  of  restrict- 
^^'^'^'^^      ine  the  negotiability  of  the  bill,  cannot  be  denied.    The 

SiGOURNEY  ^.  ... 

V.  pomt  now  for  consideration  is,  whether  the  indorsement  in 

this  case  does  restrict  the  negotiability  of  the  bill :  in  other 
words,  whether  it  constitutes  every  subsequent  indorsee  a 
trustee  for  the  special  indorser.  Generally  speaking, 
an  indorsement  conveys  to  the  indorsee  all  the  rights  of 
the  indorser,  among  which  is  the  right  of  transferring  to 
a  third  person,  by  his  own  indorsement,  the  interest  in  the 
bill.  More  v.  Manning  (o),  Acheson  v.  Fountain  (6),  Edie 
V.  The  East  India  Company  (c).  In  the  latter  case  Den- 
nison,  J.,  said,  *'  I  will  not  give  any  opinion  whether  the 
indorser  might'  have  limited  his  assignment  by  some  clear, 
plain,  negative  words,  if,  in  fact,  it  had  been  his  intention 
to  limit  and  restrain  it:"  and  Wilmot,  J.,  said,  "  I  doubt 
Whether  he  can  limit  his  indorsement  by  way  of  assignment, 
or  transfer  to  another,  so  as  to  preclude  his  assignee  from 
assigning  it  over  as  a  thing  negotiable."  Then,  even  assum- 
ing that  there  may  be  a  "  limited  indorsement,"  the  ques- 
tion still  remains,  whether  the  indorsement  in  this  case 
contains  "  clear,  plain,  negative  words,"  limiting  the  nego- 
tiability of  the  bill.  The  indorsement  must  be  construed 
most  strongly  against  the  plaintiff,  the  party  making  it. 
Now  this  bill  is  indorsed  to  Williams,  or  his  order;  primA 
facie,  therefore,  it  is  transferable.  As  between  himself  and 
the  plaintiff,  Williams  might  be  bound  to  hold  the  proceeds 
of  the  bill  for  the  use  of  the  plaintiff;  but  still  he  had  the 
legal  title,  and  therefore  might  transfer  the  interest  in  the 
bill  by  indorsement.  Cramlington  v.  Evans  {d)  is  a  decision 
expressly  in  point.  There  the  bill  was  payable  to  Price  or 
order,  for  the  me  of  Calvert.  Price  indorsed  it  to  Evans, 
after  which  an  extent  issued  against  Calvert,  and  the  money 
due  upon  it  was  seized  to  the  use  of  the  king.     These  facts 

(a)  1  Comyns's  Rep.  Sll,  312;  (d)  1  Show.  4;   and  see  Cram- 

andsee  4Vin.Abr.  B/an/»,7,iS.C.  Ungtonv.  Evans,  in  error,  Carth. 

(6)  iStra.  557.  5;    2  Ventr.  307;  Skinner,  264; 

(r)  2  Burr.  1216;  1  W.Bla.  295.  Mann.  Exch.  PracU  2d  ed.  51. 
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appearing  upon  the  pleadings^  two  points  were  made  upon  isas. 
demurrer;  the  one,  whether  Calvert  had  such  an  interest  in 
the  money  as  might  be  extended ;  the  other,  whether  Price 
bad  power  to  indorse  the  bill,  or  whether  he  had  only  a  Loyd. 
bare  authority  to  receive  the  money  for  the  use  of  Calvert: 
and  the  Court  of  King's  Bench,  and  afterwards  the  Exche- 
quer Chamber,  held  that  Calvert  had  not  such  an  interest 
as  could  be  extended,  and  that  Price  had  power  to  indorse 
the  bill,  and  judgment  was  given  for  the  plaintiff"  (a).  In 
one  report  of  that  case  (&),  Lord  Holt  is  represented  to 
have  said,  **  This  is  a  bill  which  is  assignable  by  Price y  and 
when  Price  assigned  it  he  received  the  money,  and  that 
receipt  was  for  the  use  of  Calvert;  and  there  Calvert  hath 
his  action ;  but  we  can  take  notice  of  none  but  Price:  and 
at  this  rate  the  credit  of  bills  of  exchange  will  be  spoiled.'' 
\^Baylei/,J.  In  that  case  the  question  was  not  raised,  whe- 
ther Price's  indorsement  was  in  violation  of  his  duty  to 
Calvert."]  If  Calvert*s  consent  to  the  indorsement  had 
been  necessary,  it  must  have  been  stated  on  the  record  that 
such  consent  had  been  given ;  but  there  is  no  such  averment  in 
the  pleadings  as  set  out  in  one  report  of  the  case  (r).  The 
words  **  pay  to  Williams,  or  his  order,"  clearly  imply  an 
authority  to  Williams  to  indorse  the  bill;  and  the  subse- 
quent words  "  to  my  use"  may  be  construed  as  instructions 
from  the  plaintiff  to  fVilliams,  as  his  agent,  to  hold  the 
proceeds  of  the  bill  on  his  account.  Any  other  construction 
renders  the  indorsement  restrictive;  but  that  cannot  be 
without  "  clear,  plain,  negative  words"  to  that  effect :  and 
there  are  no  such  words  in  this  indorsement.  Upon  the 
first  construction  the  indorsement  will  stand  as  if  the  words 
had  been  "  which  place  to  my  account,"  or  '*  which  hold 
to  my  use/'  in  which  case  the  defendants  would  clearly  not 
have  been  bound  to  see  to  the  application  of  the  money. 
[Bayley,  J.  The  defendants  misapplied  the  money,  having 
notice  of  the  trust.]     The  defendants  discounted  the  bill, 

(a)  And  see  Chitty  on  Bills,  7lh         (6)  1  Show.  4. 
ed.  65,  «S,(6).  (c)  S  Vent.  807. 
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bona  fide,  under  circumstances  which  raised  no  suspicion 
that  the  proceeds  would  be  misapplied.  [Bayley,  J.  That 
is  assuming  that  the  plaintiff  intended  the  bill  to  be  nego* 
tiated;  but  we  cannot  say  that  such  was  his  intention: 
indeed^  the  probability  seems  the  other  way.]  The  party 
discounting  the  bill  was  not  bound  to  make  inquiry  as 
to  the  application  of  the  money.  If  the  construction 
contended  for  on  the  other  side  be  correct,  every  subse- 
quent indorsee  becomes  a  trustee  for  the  plaintiff,  which 
would  be  extremely  inconvenient.  [Baylej/,  J.  It  is  not 
necessary  to  go  that  length  in  the  present  case.  It  is 
enough  to  say  that  the  first  indorsee  became  a  trustee  for 
the  plaintiff.]  The  argument  seems  to  have  equal  weight 
if  applied  to  the  case  of  the  first  indorsee  only.  Is  it  pos- 
sible that  the  plaintiff  can  look  to  two  of  the  parties, 
namely,  the  bankrupt  and  the  defendants  ?  The  plaintiff 
knows  Williams,  but  the  indorsee  of  Williams  may  be  an 
utter  stranger  to  him.  The  real  question  is,  what  was 
the  intention  of  the  indorser.  According  to  the  dictum 
of  Lord  Holt  in  Evans  v.  Cramlington  (a),  when  Wil» 
Hams  indorsed  the  bill  for  value  to  the  defendants,  he 
became  trustee  for  the  plaintiff.  The  bill  was  not  then 
due.  He  could  not  make  the  defendants  trustees  for 
the  plaintiff.  If  there  were  any  fraud  or  collusion  be- 
tween the  parties,  the  case  might  be  different,  as  in  Treuttel 
V.  Barandon{b).  [Raj/lei/,  J.  That  case  comes  pretty  near 
to  the  present  in  principle.  Here  the  money  has  been 
misapplied,  and  the  defendants  were  parties  to  its  misap- 
plication.]    They  merely  applied  the  money  generally  ac- 


(fl)  1  Show.  4. 

(6)  8  Taunt.  100;  1  Moore,  543; 
where  it  was  held,  that  an  agent, 
who  has  received  from  his  princi- 
pal bills  indorsed  "  on  account"  of 
such  principal,  by  which  means 
their  negotiability  is  restrained, 
cannot  deposit  them  with  his 
bankers  as  a  security  for  advances ; 


that  the  special  indorsement  is  a 
sufficient  notice  to  the  bankers  that 
the  bills  are  not  the  property  of 
the  party  from  whom  they  receive 
them,  so  as  to  enable  him  to  pledge 
them;  and  that  bills  so  pledged 
are  recoverable  from  the  bankers 
in  trover  by  the  principal. 
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cording  to  the  directions  of  Williams.  They  could  not 
know,  nor  were  they  bound  to  inquire,  in  what  particular 
mode  Williams  was  to  apply  the  money  to  the  use  of  the 
plaintiff.  It  cannot  be  expected  that  a  subsequent  bona 
fide  indorsee  shall,  before  he  discounts  a  bill,  inquire/into 
the  state  of  the  accounts  between  the  prior  parties;  and 
even  his  doing  so  could  not  guard  against  a.  misapplica^ 
tion  of  the  money  by  his  indorsee.  He  is  not  bound  to 
look  dehors  the  bill. 

Lord  Tenterden,  C.  J. — I  am  of  opinion  that  the 
plaintiff  is  entitled  to  recover.  It  appears  from  the  report 
of  the  case  of  Snee  v.  Prescotl  (a),  that  an  indorsement  in 
this  form  had  been  occasionally  adopted  so  long  back  as 
the  year  1743;  and  it  seems  to  have  been  the  opinion  of 
Lord  Hardwicke  in  that  case^  and  of  Wilmot  J.,  in  the  case 
of  Edie  V.  The  East  India  Company  (6),  that  such  an  in- 
dorsement had  the  effect  of  preventing  a  subsequent  transfer 
of  the  bill  for  the  benefit  of  any  other  than  the  perspn 
making  the  indorsement,  and  for  whose  use  it  is  in  terms 
expressed  to  be  made.  There  is  another  case,  which  has 
not  been  quoted  at  the  bar,  Ancher  and  others  v.  The  Bank 
of  England  (c),  vfhich  is  an  authority  to  the  same  effect. 
The  indorsement  there  by  the  payee,  though  not  precisely 
the  same  in  form  as  in  the  present  case,  was  nevertheless 
the  same  in  effect.  It  was  this: — *'  The  within  must  be 
credited  to  Captain  Mosten  Larsen  Dahl,  value  in  account." 
DahTs  indorsement  of  the  bill  was  forged,  and  the  bill  was 
discounted  by  the  Bank  of  England.  The  acceptors  hav- 
ing failed  before  the  bill  became  due,  did  not  pay  it,  and 
a  person  named  Fulgberg  paid  it  for  the  honour  of 
Jncher  and  Co., .  the  plaintiffs.  Ancher  and  Co.  brought 
an  action  for  money  had  and  received  against  the  Bank 
of  England,  contending  that  the  special  indorsement 
of  the  bill  restrained  its  negotiability.  Lord  Mansfield  in 
the  first  instance  nonsuited  the  plaintiffsj  but  upon  argu- 

(a)  1  Atk.  U7.  (c)  Dougl.  637,  641. 

lb)  2  Burr.  1^97 ;  1  W.Bla.  395. 
VOL.  III.  F 


66  .     CAS£S  IN  TH^  KINO'jS  BENCH, 

1896.        ment  upon  a  rule  nisi  for  a  qew  trial,   be,  together  with 
o^'^'^^''^^      Wille$,  J.  aod  Ashhursl,  J*,  was  of  opifiion  that  the  indorse- 
V.  ment  was  restrictive,  and  that  the  plaintiffs  were  entitled  to 

recover :  but  Buller,  J.,  was  of  the  contrary  opinion.    Lord 
Mansfield,  then  said,  that  it  all  depended  upon  the  question 
whether  the  bill  continued  negotiable  or  not;  and  that  if 
they  altered  their  opinion,  the  case  should  be  mentioned 
again.    The  case,  however,  never  was  mentioned  again; 
and  upon  the  second  trial,  Lord  A/a//5/ie/</ directed  the  jury 
to  find  for  the  plaintiffs,  which  they  did :  and  it  does  not 
appear  that  any  attempt  was  ever  made  to  disturb  that  find- 
ing.    In  that  case,  therefore,  the  special  indorsement  was 
held  to  restrain   the  negotiability  of  the   instrument     It 
has  been  argued  that    the    indorsement    in    the    present 
case,  "  Pay  to  Williams,  or  order,  for  my  use,**  is  no  more 
than  a  direction  to  Williams  to  apply  the  proceeds  of  the 
bill  to  the  use  of  the  plaintiff.     But  for  such  a  purpose  the 
words  "  to  my  use,"  were  perfectly  unnecessary  and  use- 
less; because  it  was  equally  the  duty  of  Williams,  so  soon 
as  he  received  the  proceeds  of  the  bill,  to  apply  them  to  the 
use,  and  carry  them  to  the  credit  of  the  plaintiff,  whether 
those  words  appeared  on  the  face   of  the  indorsement  or 
not.     l^ose  words,  therefore,  can  really  have  no  effect  at 
all,  unless  they  have  the  effect  of  restraining  the  negotiability 
of  the  bill,  or  at  least  of  making  the  first  indorsee^  (we  need 
not  go  beyond  that,  for  the  defendants  were  the  first  in- 
dorsers,)  if  he  takes  the  bill  with  those  words  upon  it,  a 
trustee  for  the  original  indorser,  in  the  same  manner  as 
Williams  is  admitted  to  have  taken  it.     The  case  of  Evam 
V.  Cramtington  {a),  which  has  been  relied  on  as  justifying 
a  different  view  of  the  question,  does  not  appear  to  me, 
when  duly  considered,  to  be  suflSicient  to  counteract  the 
authorities  to  which  I  have  already  alluded.     In  that  case 
the  bill  was  drawn  by  Cramlington  upon  Ryder,  payable  to 
Price,  or  order,  for  the  use  of  Calvert.     Ryder  accepted 
the  bill,  but  did  not  pay  it.     Price  indorsed  the  bill  to 
Evans  for  value.     Evans  sued  Cramlington  upon  the  bill. 
(«)  Carth.  5;  2  Vent.  307;  Skinner,  2G4;  1  Show.  4. 
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CramUngton  pleaded  that  Calvert,  to  whose  use  the  bill  was         1828. 
indorsed,  was  an  officer  in  the  Excise,  and  indebted  to  the    ^^^ 
Crown,  and  that  under  Exchequer  process  at  the  suit  of  v, 

the  Crown,  the  amount  of  the  bill  had  been  extended  in  his  Loyi>* 
hands*  Evans  demurred  to  that  plea.  It  seems,  therefore, 
that  Cramlington,  in  answer  to  the  claim  of  Evans,  the 
indorsee  of  the  bill,  set  up  what  has  been  sometimes  de- 
nominated ^e  jus  tertii^  and  one  of  the  questions  for  the 
opinion  of  the  Court,  and  the  only  one  upon  which  they 
found  it  necessary  to  decide,  was,  whether  the  bill,  being  in 
trust  only  for  the  use  of  Calvert,  was  liable  to  be  seised 
under  the  extent  against  him.  The  Court  were  of  opinion 
that  it  was  not  liable  to  be  so  seised,  and  the  proposition 
€>{  Cramlington,  therefore,  that  the  jus  tertU  had  intervened^ 
failed,  and  his  defence  became  entirely  nugatory.  Now, 
such  an  interest  would  be  held  to  be  seizable,  but  then  the 
law  was  held  to  be  otherwise  (a).  That  case,  therefore, 
as  it  seems  to  me,  is  not  an  authority  sufficient  to  counter* 
act  the  opinions  expressed  in  Snee  v.  Prescott  (b),  Edie  v. 
The  East  India  Company  (c),  and  Jncher  v.  The  Bank  of 
England  {d),  and,  consequently^  I  think  the  plaintiff  in 
this  case  is  entitled  to  recover.  The  utility  of  indorse- 
ments of  this  nature  is  by  no  means  trifling;  nor  are  they, 
in  my  judgment,  inconsistent  with  the  interests  and  the 
convenience  of  commerce.  It  is  true  that  such  an  in- 
dorsement will  not  have  the  effect  of  preventing  the  in- 
dorsee, under  circumstances  like  the  present,  from  receiving 
the  money  from  the  acceptor  when  the  bill  becomes  due. 
If  he  pays  the  money,  upon  receipt  of  it,  to  his  principal, 

(a)  See  the  pleadings  at  length,  of  extent  an  inquiry  as  to  goods, 

and  the  arguments  in  the  Exche-  chattels,  debts,  and  credits,  held 

qoer  Chamber  upon  the  writ  of  in  trutt  for,  or  to  the  itteqf,tht 

erixwv  2  Ventr.  290,  307.    It  ap-  crown  debtor.    And  see  Bell  v. 

pears  to  have  been  expressly  plead-  Chaplain,  Hardres,  821 ;  Smith  v, 

ed  that  the  consideration  of  the  Kendal,  1  Esp.  N.P.C.  231 ;  6T.R- 

bill  was  crown  money  delivered  by  1£3;  Richardson,  ej/i<iWe,  l4Ves. 

Cdntri  to  Cramlington  the  drawer.  187. 
That  case  was  decided  before  the         (6)  Atk.  347. 
rule  of  the  Court  of  Exchequer  of         (c)  3  Burr.  1216;  iW.Bla.  295. 
31  May,  17 18|  for  inserting  in  writs         (d)  Dougl.  637. 
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all  will  be  well^  whether  iie  receives  the  money  from  the 
acceptor,  or  from  a  subsequent  indorsee;  but  in  the  latter 
V.  "        case,  the  subsequent  indorsee  must  look  to  him  for  the 
^^^^^'        application  of  it.     And  this  will  have  the  effect  of  prevent- 
ing a  failing  man  from  disposing  of  the  bill  before  it  becomes 
due, .  and  from  pledging  it  for  his  own  debt,  to  relieve  him- 
self from    embarrassment  at   the    expense  of   his  corre- 
'   spondent.     I  cannot  see  that  the    interests  of  commerce 
will  be  in  any  degree  prejudiced  by  our  holding  that  an 
indorsement  like  this  is   restrictive.     On  the  contrary,  I 
think,  the  decision  will  promote  the  interests  of  commerce. 
It  has  been  urged,  that  it  cannot  be  expected  that  bankers 
e  or  others,  when  applied  to  to  discount  bills  such  as  tliis, 
should,  look  into  the  accounts  between  the  restricted. in- 
dorsee, or  agent,  and  his  indorser  or  principal.     I  admit  it 
.    cannot  be  expected  that  they  should ;  but  still,  if  they  take 
such  a  bill,  they  must  take  it  at  their  peril,  and  must  be 
bound  by  the  state  of  the  accounts  between  those  parties. 

Bayley,  J. — The  indorsement  here  is  **  Pay  to  Williams 
or  order  for  my  use,"  and  the  question  is  whether  the  words 
"  for  my  use'Vhave  or  have  not  any  effect  with  reference  to 
the  bill  itself,  l^he  person  who  remits  a  bill  may  give  pri- 
vate directions  to  his  correspondent  in  the  letter  inclosing 
the  bill;  and  if  he  means  to  give  private  directions  only, 
he  will  confine  himself  to  the  letter.  But  where  he  intro- 
duces the  words  '^  to  my  use"  upon  the  back  of  the  bill 
itselfy  he  apprises  all  the  world  that  he,  the  indorser,  has 

• 

not  given  to  the  indorsee  a  general  and  unlimited  authority 
to  possess  the  bill  and  to  apply  it  to  his  own  purposes,  but 
that  he  restricts  the  application  of  it  to  the  use  of  himself, 
the  indorser,  alone.  Mr.  Parke  has  suggested  that  the 
most  convenient  construction  to  be  put  upon  these  words  is 
to  consider  them  as  a  direction  to  Williams  only  to  apply 
the  money  to  the  use  of  the  indorser,  and  not  as  intended  to 
put  indorsers  on  their  guard.  But  I  consider  the  most  con- 
venient construction  to  be  that  which  will  most  effectually 
protect  the  person  who  appears,  by  the  form  of  indorse- 
ment he  has  adopted,  to  have  felt  that  he  required  pro- 
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tection.     It  is  said,  why  introduce  the  words  *' or  order"?         jgog^ 
It  uiay  be  that  the  purposes  of  the  plaintiff  required  that 
the  bill  should  be  discounted;  but  before  any  person  could 
honestly  and  bona  Jide  take  that  bill  and  advance  money      Loro. 
upon  it,  he  ought,  seeing  the  words  ''to  my  use'*  on  the 
back  of  the  bill,  to  have  satisfied  himself,  from  the  corre- 
spondence and  the  state  of  the  accounts  between  the  parties, 
whether  the  holder  was  negotiating  the  bill  for  the  benefit 
of  the  indorser,  or  for  his  own  purposes:  and  if  such  a 
person  does  advance  money  upon  a  bill  so  indorsed  without 
making  such  inquiry,  he  must  advance  it  at  his  peril.     In 
the  present  case  the  defendants  advanced  money  upon  the 
bill  without  making  any  inquiry,  and  applied  the  whole  of 
that  money  to  the  use  of  Williams.     They  discounted  the 
bill  on  the  22d  of  October,  the  day  after  Williams  had 
received  it.     Williams  had  then  upwards  of  3000/.  in  their   * 
hands.    They  discounted  this  and  other  bills  to  the  amount 
of  7000/.,  and  in  the  course  of  the  day  they  applied  all  the 
money  produced  by  this  and  the  other  bills  to  the  use  of 
Williams,  so  that  at  the  close  of  that  day   Williams  had 
remaining  in   their   hands  a  sum   of   182/.  only.      With 
respect  to  the  case  of  Evans  v.  Cramlington  {a)  it  is  sufiicient 
to  observe  that  it  came  before  the  Court  on  demurrer,  and  ^ 
ihat  it  involved  no  question  as  to  the  misapplication  of  the 
money  which  had  been  received  by  means  of  that  bill.     In 
this  case  there  has  been  a  misapplication  of  the  money,  to 
which  the  defendants  were  parties.     That  appears  to  me  a 
sufficient  distinction  between  that  case  and  the  present. 
For  these  reasons  I  am  of  opinion  that  the  plaintiff  in  this 
case,  by  making  the  special  indorsement,  effectually  gave 
himself  that  protection  which  he  clearly  intended  to  obtain, 
and  is,  therefore,  entitled   to  retain  the  verdict  which  haa 
been  found  in  his  favour. 

Little  DALE,  J.  was  in  the  Bail  Court. 

Postea  to  the  plaintiff  (6). 

(a)  CarthI  5;2Vent.d07;  Skinn.  diet,  and  a  wiit  of  error,  having 

S64;  1  Show.  4.  been   brought,  judgment   of  this 

(6)  The  parties  had  liberty  to  Court  was  affirmed  in  the  Exche- 

lum  the  case  into  a  special  ver-  quer  Chamber,  3  Y.  and  J.  320. 
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Allen  and  another.  Assignees  of  Scott,  a  Bankrupt, 

V.  Morrison. 


A  deed,  in        ASSUMPSIT  upon  a  policy  of  insurance  on  the  ship 

which  sever&l 

persons  com-  Benson.  Plea,  non  assumpsit;  and  issue  thereoiK  At  the 
bine  to  effect  a  jrial  before  Bauku,  J.,  at  the  last  summer  assizes  at  New- 

COmmOD  pur-  rr.  •  r  «  rrt|_ 

pose,  requires  castle   upon  Tyne,    the   followmg   facts  appeared.      The 

stemD  *'"^^^  bankrupt  and  the   defendant  were  members  of  a  mutual 

Therefore  a  Insurance  Company  at  Shields,  in  which  each  member  was 

toraey  wl^re-  ^^  ^^^^  ^  vessel  insured.     A  power  of  attorney  was  exe- 

by  the  several  cuted  by  the  members  to  a  committee  authorizing  them  to 

mutual  insu-  subscribe  policies  on  the  ships  admitted  into  the  club ;  and 

ranee  club  au-  ^jj^  course  was,  for  the  committee  to  subscribe  the  names 
thonzed  the 

subscription  of  of  all  the  members,  with  the  exception  of  the  name  of  the 
ffeirrespective  P^""^?  insured.  The  power  of  attorney  had  only  the  com- 
names,  re-  mon  deed  stamp  of  1/.  155.  On  the  part  of  the  de- 
stamp;  there    fendant  it  was  contended,  that  a  separate  stamp  should  have 

being  a  com-     been  affixed  to  this  instrument  in  respect  of  each  of  the 
munity  of  pur- 
pose though       insuring  parties.     The  learned  Judge  overruled  the  objec- 

(from  each  m-   ^^       giving  the  defendant  leave  to  move.     A  verdict  having 

surer  being  ex-  »  o        o  ^     ^  o 

eluded  from  .  been  found  for  the  plaintiff, 
the  policy  upon 
his   own  ship) 

not  an  entire  Q.  Cresswell  now  moved  to  enter  a  nonsuit  according  to 
interest.  the   liberty  reserved.     The  stamp  was  insufficient,  there 

being  nothing  to  direct  it  to  this  particular  defendant.  The 
general  rule  laid  down  by  Mr.  Phillipps  {a),  is  not  disputed. 
He  says^  ''  The  distinction  established  is  this,  that  if  the 
interest  of  the  parties  relate  to  one  thing  which  is  the  sub- 
ject-matter of  the  instrument,  or,  in  other  words,  if  the  in- 
strument affect  the  separate  interest  of  several,  and  there  is 
a  commtmity  €f  the  same  subject-matter  as  to  all  the  parties, 
there  a  single  stamp  will  be  sufficient ;  but  where  the  parties 
have  separate  interests  in  several  subject-matters  there  ought 
to  be  a  separate  stamp  for  each  party  against  whom,  or  in 

(a)  1  Phill.  Evid.  51$,  5th  edit.    And  see  Starkie,Law  of  Evidence, 
part  iv.  1368, 1375,  1376. 


HICHAELMAS  TERM,  IX  0£0.  iV. 

whose  favour  this  instniiMnt  is  offered  in  etktence."  Tbii6 
a  contract  between  several  persons  to  raise  money  to  make 
a  dock  was  held  to  require  but  one.  stamp,  Davis  v.  Wil*- 
Hams  (a).  Here  there  is  not  a  community  of  interest,  itias^ 
much  as  each  member  as  to  his  own  ship  is  not  an  insurer. 
If  two  persons  mutually  insured  one  another,  the  instru^- 
tnent  would  require  separate  stamps.  [Batfley,3.  Here 
there  is  a  common  purpose.]  There  is  however  bo  commit- 
nity  of  interest.  [Bayhy,  J.  'ITiere  is  a  common  purpose 
that  all  should  be  insured,  though  there  is  no  comnfdnity 
of  interest  in  each  particular  insurance.] 
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tw&. 


Alleu 
MoftRfSoir. 


Lord  TEKtEBfbfiN,  C.  J.— '•There  was  most  clearly  a 
comtnunity  of  purpose,  and  to  most  purposes  a  comrnunity 
of  interest. 

Rule  refused  (6). 

(a)  13  East,  233. 

{b)  And  see  Goodson  v.  Forhes,  6  Taunt.  471,  1  Marsh.  625. 


Churchill  and  another^  As^nees  of  the  Estate  and  Ef^ 
fects  of  Thomas  Thomas^  a  Bankrupt,  v.  Day,  Esff^ 

Assumpsit  for  work  and   labour,   upon   the   money  ^  covenants 
counts,  and  upon  an  account  stated;  the  £rst  seven  counts  by  deed  to  do 
laying  the  promises  to  Thomas  before  his  bankruptcy,  the  j^e  remune^ 
last  three  to  the  assignees.     Plea,  non  assumpsit,  under  '?"®"  ^J^ 
which  the  defendant  paid  into  Court  420/.  2s.  la.  upon  the  c.  fraudulent- 
seventh  and  tenth  counts,  which  alleged  an  account  stated  '^  »^a>d8  that 

,  nothing  IS  due. 

with  the  bankrupt  and  the  assignees  respectively.     At  the  A.  cannot  sue 

trial  before  Lord  Tenterden,  C.  J.,  at  the  last  sittings  at  j.jj  ***  ass«™p- 

Guildhall  (c),  it  appeared  that  the  bankrupt  had  contracted    Where  plaki- 

Cc)  Counsel  for  the  plaintifisy  Sroughani,  Render,  and  JP.  Keffy  ;  for  ^^^.j^  done 
the  defendant,  Sir  J.  Scarlett  and  Deacen,  ^^^  ^       ^^ 

account  stated,  and  money  is  paid  into  Court  on  the  latter  count  only,  he  is  not  entitled 
to  a  verdict  upon  proof  of  work  done,  though  no  evidence  be  given  of  an  account  hav- 
ing been  stated,  and  the  money  paid  into  Court  greatly  etceeda  the  sum  due  for  work, 
|ind  would  be  covered  by  a  deDiaud  which  the  plaintiff  has  agiiinsc  the  defendant  by 
virtue  of  a  covenant  in  a  deed. 
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with  the  defendant,  by  an  instrument  under  seal,  to  perform 
certain  work  at  certain  prices,  with  a  proviso  that  any  extra 
work  should  be  ascertained  and  estimated  by  Bull,  a  sur- 
veyor, whose  decision  was  to  be  final.  Bull  having,  as  it 
was  alleged,  made  a  fraudulent  award,  and  thereby  deprived 
the  plaintiff  and  his  assignees  of  their  remedy  under  the 
covenant,  it  was  contended  that  the  amount  of  such  extr9 
work  being  106/.,  and  also  the  sum  of  9A  ^^  due  for  work 
done. under  a  separate  parol  agreement,  were  recoverable 
in  the  present  action,  and  that  these  claims  were  not  extin- 
guished by  the  sum  paid  into  Court,  inasmuch  as  that  was 
applicable  to  a  larger  debt  due  from  the  defendant  under 
the  covenant.  The  learned  Judge,  however,  was  of  opinion 
that  the  defendant  had  a  right  to  apply  the  payment  to 
the  debt  recoverable  in  that  action,  and  as  that  debt  was 
covered  by  the  money  paid  into  Court,  he  directed  a  non- 
suit, which 


Brougham  now  moved  to  set  aside.  In  Cooke  v.  Jen* 
flings  (a),  covenant  was .  brought  upon  a  charter-party, 
\n  which  the  defendant  had  covenanted  to  pay  so  much 
for  freight  for  ^'  goods  delivered  at  Liverpool."  The  decla^ 
ration  stated  that  after  part  of  the  voyage  had  been  per- 
formed, the  vessel  was  lost,  and  the  goods  landed  else- 
where, and  that  they  were  accepted  and  sold  by  the  defen- 
dant, who  claimed  freight/>ro  rata  itineris.  It  was  held  upon 
demurrer,  that  the  plaintiff  could  not  recover,  because  the 
event,  upon  the  happening  of  which  the  money  was  to  be- 
come due,  had  not  taken  place.  Lord  Kenyon,  however, 
observes,  "  It  is  not  necessary  to  decide  whether  or  not  the 
plaintiff  might  have  brought  an  action  of  assumpsit."  The 
same  case  establishes  that  whether  an  instrument  be  under 
seal  or  not,  if  the  party  declare  upon  the  special  contract, 
he  must  aver  the  performance  of  conditions  precedenti 
But  there  are  a  great  variety  of  decisions  shewing  that 
where  services  are  performed  under  a  special  contract,  but 
not  according   to  its  precise  terms,  no  default  or  breach 

(fl)  7T.R.  381. 
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being  committed  by  either  party,  that  implied  assumpsit 
upon  a  quantum  meruit  arises.  Such  was  the  case  in 
Christy  v.  Row  (a),  in  which  the  above  case  of  Cooke  y^ 
Jennings  was  cited,  and  where  it  was  held,  that  a  ship  being 
freighted  to  H.  and  prevented  by  restraint  of  princes  from 
arriving,  and  the  consignees  directing  the  master  to  deliver 
the  cargo  at  G.  and  accepting  it  there,  he  may  maintain  as- 
sumpsit upon  an  implied  contract  to  pay  freight  pro  rata 
itineris.  The  numerous  class  of  cases  where  assumpsit  upon 
a  quantum  meruit  has  been  held  maintainable  on  a  deviation 
from  a  special  contract  proceed  upon  the  same  principle, 
viz.  that  one  party  has  performed  services  by  which  the 
other  is  benefited,  that  no  action  lies  upon  the  special  con- 
tract, and  that  if  the  quantum  meruit  be  not  maintainable^ 
the  party  is  without  remedy.  Here  the  plaintiffs  proved  a 
cause  of  action  upon  the  count  for  work  and  labour,  ^nd 
upon  that  count  no  money  was  paid  into  Court,  and  there 
was  no  evidence  of  any  account  stated^  though  the  money, 
was  paid  in  as  upon  an  account  stated.  [Bay ley,  J.  It 
ws^s  not  proved,  because  it  was  admitted  (6).]  If  any 
account  were  stated,  in  which  420/.  2s.  \d.  was  admitted 
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ya)  1  Taunt.  300. 

(6)  The  payment  of  money  into 
Ccfurt  admits  every  fact,  the  proof 
of  which  would  have  been  neces- 
sary to  entitle  the  plaintiff  to  a 
verdict  for  the  sum  paid  in ;  and, 
therefore,  even  upon  this  record, 
the  defendant  must  be  taken  to 
have  admitted  an  accounting  which 
left  him  liable  to  the  payment  of 
430/.  S«.  id.  But  the  payment 
must  not  be  considered  as  an  ad- 
mission of  an  account  in  which 
that  particular  balance  was  found; 
for  if  the  plaintiff  were  to  prove  an 
account  actually  stated,  or  an  ac- 
kuowledgment,  which  is  tanta^ 
mount  to  an  account  stated,  for  a 
larger  sum,  it  would  be  competent 
to  the  defendant  to  reduce  dtat 
large  demand  so  as  to  meet  the 
sum  paid  into  Court,  byevidenctf 


of  payment,  satisfaction,  or  re- 
lease, &c.  of  the  difference.  Where 
money  is  paid  into  Court  upon  a 
count  on  a  special  contract,  or 
generally  upon  a  declaration  con- 
taining a  count  upon  a  special 
contract,  the  principle  is  the  same, 
though  the  effect  is  rathef  differ- 
ent. If  I  declare  upon  a  bill  of 
exchange  for  100/.,  and  defendant 
brings  into  Court  only  60/.,  he  not 
only  admits  his  liability  to  pay  60/. 
on  account  of  that  bill,  but  he  also 
admits  that  he  is  primA  facie  liable 
to  pay  the  other  40/.;  because  un- 
der the  general  issue  alone,  I 
could  not  have  obtained  a  verdict 
for  the  60/.  without  giving  evidence 
which  would  have  shewn  me  en- 
titled primA  facie  to  the  whole 
100/.  But  it  is  competent  to  Uie 
defendant  to  rebut  xkivsprimA  facie 
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to  b6  doe,  that  account  roust  have  applied  to  the  monej  due 
bjr  the  covenant,  and  could  not  have  been  confined  to  the 
simple  contract  debt  for  work  and  labour,  which  amounted 
only  to  9/.  Is* ;  and  Foster  v.  Allanson  (a)  shews  that  in 
such  a  case  the  plaintiff  is  entitled  to  recot er. 

Lord  TfeNTERDEN,  C.J. — Fraud  in  the  award  would  not 

authorize  the  plaintiff  to  reject  the  deed,  and  recover  as  upon 

a  simple  contract.     He  must  go  into  a  court  of  equity  (6)  to 

set  the  award  aside.     At  the  trial  I  thought  that  in  (his 

action  the  parties  could   not  recover  money  due  to  the 

bankrupt  by  covenant.     The  106/.  was  claimed  as  extras. 

But  more  was  paid  into  Court  upon  the  account  stated 

than  Was  sufficient  to  cover  that  sum.     The  money  paid 

hito  Court  must  be  applied  to  the  onfy  sum  recoverable  on 

the  counts  on  which  it  is  paid  in.     It  would  be  dangerous 

to  say  that  if  money  is  paid  into  Court  upon  one  count,  and 

in  the  declaration  another  count  is  found  more  accurately 

applicable  to  the  plaintiff's  cause  of  action,  the  effect  of  the 

payment  should  be  defeated. 

Rule  refused  (c)^ 

would  seem,  not  being  capable  off 
being  mude,  a  rule  of  Coart.  This 
was  merely  an  appraisement.  The 
words  of  9  &  10  W.  3,  c.  15,  s.  1, 
are,  "  It  shall  and  may  be  lawful 
for  all  merchants  and  traders,  and 
others,  desiring  to  end  anjf  conlrxh 
versy,  suit,  or  quarrel,  for  whkh 
there  it  no  other  remedy  but  by  per- 
sonal action  or  suit  in  equity,  by 
arbitration,  to  agree  that  their  sub- 
mission of  their  suit  to  the  award 
or  umpiirage  of  any  person  or  per^ 
sons,  should  be  made  a  rule  of  any 
of  his  Majesty's  Courts  of  Record 
which  the  parties  shaU  choose.** 
And  see  Leeds  v.  BurrowSi  ^^ 
East,  1.  It  does  not,  however, 
foUow  that  an  action  might  not  be 
maintainable  npon  such  an  ap^ 
praisement  as  an  award.  See 
Perkins  v.  PoltSf  2  Chitt.  Rep.  399. 
(r)  The  nonsuit  seems  to  be 
sustainable  also  upon  the  gronnd 
tlmt  there  was  a  contract  under 
seal  with  respect  to  the  extra  work. 


fiability  by  any  evidence  which 
does  not  go  to  shew  that  at  the 
time  of  the  payment  of  the  money 
into  Court  he  did  not  owe  60/.  or 
at  least  some  sum  of  money,  upon 
the  bill.  Thus  he  may  shew  that 
to  the  extent  of  40/.  or  to  any  ex- 
tent less  than  the  whole  amount  of 
the  bill,  I  held  it  as  his  trustee; 
or  that  the  consideration  was  par' 
tially  void ;  or  he  may  protect  him- 
self by  matter  expostfocto,  as  pay- 
ment, satisfaction,  release,  &c. 
And  see  GodmU  v.  Boldero,  9  Elast, 
78,  79 ;  Bell  v.  AnsUy,  16  East, 
146;  hlackbum  v«  Scholes,  2 
Campb.  341. 

(fl)  2  T.  R.  479;  and  see  Rack- 
straw  V.  Imber^  Holt,  N.  P.  C.  368; 
ante,  vol.  i.  338,(2»). 

(Jb)  This  Court  had  no  statutory 

jurisdiction  over  the  award^the  sub- 
mission not  being  made,  and  as  it 
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The  King  v.  James  Nunn.  n^v-O 

IHIS  defendant,  a  prisoner,  had  been  convicted  before  A  vessel  liable 
two  justices  of  the  borough  of  Harwich,  in  the  county  of  under  6  G.  4 
Essex,  on  the  information  of  JB. /.  Jennings,  an  officer  of  ^*  108, ».  3, 

ri      •  •  1^-      •  L^      1^       1  •      was  seized 

customs,  of  having,  withm  six  months  then  last  past,  to  wit,  while  eotering 
on  the  18th  September,  182&,  he  being  a  subject  of  bis  i^SJ^iiiJ 
Majesty,  and  liable  to  be  stopped,  arrested,  and  detained  the  jtiik^o- 
for  the  offence  thereinafter  mentioned,  been  found  on  the  ^^  oiK^^ 
Ugh  seas  on  board  a  certain  vessel  liable  to  forfeiture,  under  person  liable 

■  ••  ^1  ^*  ^        .        \.  ^       t        •      toapprehen- 

the  provisions  of  the  statute  6  Geo.4yC,  108;  for  that  the  sion  under 
said  vessel  not  being  square  rigged,  and  belonging  to  sub^  '*  ^^'  ^'"S 
jects  of  bis  Majesty,  on  the  day  and  year  aforesaid,  was  board,  was  ar- 
foand  on  the  high  seas  aforesaid,  elsewhere  tba»  in  any  ^d^carried'to 
part  of  the  British  or  Irish  Channel,  within  100  leagues  of  -^t  and 
a  certain  part  of  the  coast  of  the  county  of  Essex,  having  two  justices  of 

on  board  divers,  to  wit,  4300  pounds  weight  of  tobacco,  'h*'  P^*<^  **"• 

der  s*  T4 1—* 
contrary  to  the  form  of  the  statute  in  that  case  marde  and  Held,  first, 

provided;  awd  the  said  James  Nunn  having  been  fonnd  on  ^^^  »a»d  per- 
^  ^      ^  ^  ®     ^  son  was,  in  the 

board  the  said  vessel  at  the  time  of  her  becoming  and  being  absence  of  evi- 
so  stdgect  and  liable  to  forfeiture;  and  the  said  James  Nunn  ^^le  time  of  his 
having  been  on  the  day  and  year  aforesaid,  for  the  offence  going  on  board, 
aforesaid,  stopped,  arrested,  and  detained  by  W.  P.,  an  victed,  as  hav- 

officer  of  customs,  and  by  him  taken  and  brought  into  a  !"S  ^f^n  on 

,T  .        Tj"  •      .         board  on /A« 

certain  place  on  land  m  the  United  Kingdom,  to  wit,  into  high  seas;  and 

the  borough  of  Harwich,  in  the  county  of  Essex,  the  said  Jh^^^^sn^^'^of 

justices  had  adjudged  that  the  said  James  Nunn  bad  for-  ^.  had  juris- 

feited  for  bis  said  offence  100/.;  and  that  sum  not  having 

been  pud,  the  said  justices  required  W.  P.  and  W*  B.  to 

take  and  convey  the  said  James  Nunn  to  the  convict  gaol  at 

Springfteld,  in  the  county  of  Essex,  and  to  deliver  bim  into 

the  custody  of  the  gaoler  of  that  gaol,  and  required  the 

said  gaoler  to  take  the  said  James  Nunn  into  his  custcnly, 

and  safely  keep  him  until  he  should  pay  the  said  100/. 

Piatt,  on  a  former  d^y,  had  obtained  a  rule  nisi  for  a 
writ  of  habeas  corpus  to  issue,  directed  to  the  gaoler  of  the 
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1838.        convict  gaol  at  Springfield,  in  the  county  of  Essex,  or  his 
^^   ^  deputy^  commanding  him  to  bring  up  the  body  of  the  pri- 

V.  soner,  James  Nunn.     The  rule  was  granted  upon  affidavits 

^^"'  stating,  that  at  the  time  when  the  prisoner  was  stopped, 
arrested,  and .  detained,  as  mentioned  in  the  commUment, 
he  was  not  found  upon  the  high  seas,  as  alleged  in  the 
commitment,  but  was  then  on  board  a  certain  vessel  called 
the  Mary  and  Eliza,  being  the  vessel  referred  to  in  the 
commitment;  which  vessel  was  then  proceeding  on  her 
voyage,  and  sailing  on  that  part  of  the  coast  of  Suffolk 
which  lies  next  the  boundaries  of  the  parish  of  Walton,  in 
the  county  of  Suffolk, .  but  not  at  a  greater  distance  than 
300  yards  from  the  land  on  the  said  coast,  and  in  the  river 
Orwell y  commonly  called  the  Ipswich  Water;  that  the  place 
where  he  was  so  stopped,  arrested,  and  detained,  was 
opposite  to  the  south  east  side  of  the  town  of  Harwich,  in 
the  county  of  Essex,  where  the  river  is  about  a  mile  wide; 
that  the  town  of  Harwich  and  part  of  the  coast  of  Essex 
may  be  very  distinctly  seen  from  the  said  place,  and  also 
that  part  of  the  coast  of  Suffolk  which  is  nearest  to  the 
said  place;  that  the  civil  and  criminal  jurisdiction  of  the 
borough  of  Ipswich  extended  from  the  town  of  Ipswich 
down  the  said  river^  below  Landguard  Fort,  and  that  per- 
sons were  tried  at  the  sessions  for  the  borough  of  Ipswich, 
for  offences  committed  upon  the  said  river,  at  least  seven 
miles  distant  from  the  parochial  limits  of  the  said  borough; 
that  the  jurisdiction  of  the  justices  of  the  borough  of  Ips- 
wich over  the  said  place  was  public  and  notorious ;  and 
that  the  whole  of  the  river  Orwell  wiiich  flows  from  Land- 
guard  Fort  is  within  the  jurisdiction  of  the  borough  of 
Ipswich.  The  depositions  taken  before  the  justices,  which 
had ;  been  returned  into  this  Court  by  certiorari,  stated, 
that  W,  P.,  an  officer  of  customs,  being  on  watch  very  early 
in  the  morning  of  the  18th  September,  1828,  saw  the  vessel 
described  in  the  commitment  entering  the  harbour  of  Har- 
wich, about  two  miles  from  the  town  of  Harwich ;  that  he 
boarded  her,  ^nd  found  the  prisoner  on  board. 
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Tindal,  S.  G.,  and  Shepherd,  npw  shewed  cause.     The        ^838. 
grounds  on  which  this  rule  was  obtained  appear  to  be  two:     r^*    Kimo 
first,  that  there  was  no  evidence  to  shew  that  the  prisoner  v. 

was  on  board  the  vessel  on  the  high  seas,  and«  therefore, 
that  he  had  committed  any  offence  within  the  words  of  the 
statute;  and  secondly,  that  assuming  such  evidence  to  exist, 
still  the  magistrates  of  the  borough  of  Ipswich,  or  of  the 
county  of  Suffolk,  were  the  persons  properly  having  juris- 
diction, and  not  the  magistrates  of  the  borough  of  Harwich. 
Neither  of  these  grounds  can  be  supported.  As  to  the 
first  point,  the  information  charges  that  the  prisoner  was 
found  on  the  high  seas  on  board  a  vessel  liable  to  forfei- 
ture, and  the  commitment  states  that  the  justices  convicted 
him  of  the  offence  charged  by  the  information.  The  jus- 
tices, therefore,  have  adjudged  that  the  prisoner  was  found 
on  board  the  vessel  on  the  high  seas,  and  their  judgment 
is  as  conclusive  of  that  fact,  as  it  is  of  the  fact,  not  objected 
to,  that  the  vessel  was  liable  to  forfeiture.  But  without 
relying  upon  the  argument  that  the  adjudication  of  tlie 
justices  is  conclusive  upon  this  point,  the  depositions 
furnish  a  sufficient  answer  to  the  objection.  It  appears 
from  them  that  the  officer  of  the  customs,  at  a  very  early 
hour  in  the  morning,  perceived  the  vessel  making  for  Har* 
wicb  harbour;  that  when  she  had  entered  the  harbour  he 
boarded  her,  and  that  he  then  found  the  prisoner  on  board. 
So  that  the  vessel,  when  first  discovered,  was  clearly  on  the 
high  seas,  with  the  prisoner  on  board;  and  if  so,  it  is 
wholly  immaterial  where  she  was  when  she  was  actually 
detained.  As  to  the  second  point,  it  is  unnecessary  to 
consider  whether  the  justices  for  the  county  of  Suffolk,  or 
for  the  borough  of  Ipswich,  had  jurisdiction  over  the  case 
or  npty  as  it  is  perfectly  clear  that  the  justices  of  the  borough 
of  Harwich  had  jurisdiction  under  the  statute  6  Geo,  4, 
c.  108,  s.  74y  (a)  that  being  the  first  place  on  land  into 
which  the  vessel  was  carried. 

'    (a)  Which  enacts,  that  in  case      any  otlier  act  relating  to  the  reve- 

any  offence  shall  be  committed      nne  of  customs,  or  any  penalty  or 

-  opon  the  high  seas  aghast  that' or  -  forfeiture  shall  be  incuried  upon 
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Plattt  contri.    The  place  in  which  the  prisoner  was 
arrested  and  detained  was  within  the  jurisdiction  both  of 


the  high  seas  for  any  breach  of 
such  act,  such  offence  shall,  for 
the  pnrposes  of  prosecution,  be 
deemed  and  taken  to  have  been 
comraittedi  and  such  penalty  and 
forfeiture  to  have  been  incurred, 
at  the  place  on  land  in  the  United 
Kingdom^  or  the  Isle  of  Man,  into 
which  the  person  committing  such 
oflfence,  or  incurring  such  penalty 
or  forfeiture,  shall  be  taken, 
brought,  or  carried;  and  in  case 
such  place  on  land  is  situate  within 
any  city,  borough.  &c.,  as  well  any 
justices  of  the  peace  for  such  city, 
borough,  &c.,  as  any  justices  of 
the  peace  for  the  county  within 
which  such  city,  borough,  &c.,  is 
situated,  shall  have  jurisdiction  to 
hear  and  determine  all  cases  of 
offences  against  such  act  so  com- 
mitted upon  the  high  seas,  any 
charter  or  act  of  parliament  to  the 
contrary  notwithstanding.  Pro- 
vided always,  that  all  offences 
against  that  or  any  other  act  relat- 
ing to  the  revenue  of  customs  com- 
mitted in  &ny  city,  borough,  &c., 
shall  be  deemed  and  taken  to  have 
been  committed  in  the  county 
witbin  which  such  city,  borough, 
&c.,  is  situate,  and  as  well  any 
justices  of  such  city,  borough,  &c., 
as  any  justices  of  the  county  in 
which  such  city,  borough,  &c.,  is 
situate,  shall  have  jurisdiction  to 
hear  and  determine  the  same. 

The  other  clauses  of  the  same 
act  of  pariiament,  bearing  upon 
the  principal  case,  ate  ttie8e:«- 

Sect,  3  enacts,  that  if  any  vessel 
or  boat,  not  being  square-rigged, 
belonging  in  the  whole  or  in  part 
to  his  Majesty's  subjects,  or  whereof 
one  half  of  the  persoot  on  boardi 


or  discovered  to  have  been  on 
board,  the  said  vessel  or  boat,  shall 
be  subjects  of  bis  Majesty,  sliali  be 
found  in  any  part  of  the  British  or 
Irish  Channels,  or  elsewhere  on 
the  high  seas,  within  100  leagues 
of  any  part  of  the  coasts  of  the 
United  Kingdom,  or  shall  be  dis- 
covered to  have  been  within  tbe 
said  limits  or  distances,  having  on 
board  tobacco,  &c.,  then  and  in 
every  such  case  the  said  tobacco, 
&c.,  and  also  the  vessel  or  boat, 
with  all  guns,  &C.,  shall  be  for- 
feited. 

SeGt.49  enacts,  that  every  person, 
being  a  subject  of  his  Majesty,  w4io 
shall  be  found,  or  be  discovered  to 
have  been,  on  board  any  vessel  or 
boat  liable  to  forfeiture  under  that 
or  any  other  act  relating  to  the 
revenue  of  customs,  for  being  found 
within  four  or  eight  leagues  of  the 
coast  of  the  United  Kingdom,  as 
aforesaid,  or  for  being  found,  or 
discovered  to  have  been,  within 
any  of  -the  distances  or  places  in 
that  act  mentioned,  from  or  in  the 
United  Kingdom,  or  from  or  in  the 
Isle  of  Man,  having  on  board,  or 
having  had  on  board,  or  convey- 
ing, or  having  conveyed,  in  any 
manner,  such  goods  or  other  things 
as  subject  such  vessel  or  boat  to 
forfeiture,  shall  forfeit  100/.;  and 
it  shall  be  lawful  for  any  officer  of 
the  army,  navy,  or  marines,  being 
duly  authorized,  and  on  full  pay, 
or  any  officer  of  customs  or  excise, 
or  other  person  acUng  in  his  or 
their  aid  or  assistance,  or  duly  emr 
ployed  for  the  prevention  of  smug- 
gling, to  stop,  arrest,  and  detain 
every  such  person,  and  to  carry  and 
convey  such  person  before  two  or 
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the  jiutices  for  the  borough  of  IpBU'icb,  «nd  of  the  justices 
for  the  county  of  Suffolk;  and  having  been  taken  within 
one  jurisdiction,  the  officer  had  no  authority  to  carry  him 
into  another.  Ex  parte  Kite  (a) ;  which  is  decisive  upon 
that  point.  Then  upon  the  other  point,  it  is  clear  from  the 
third  (6),  forty-ninth  (£),  and  seventy-fourth  (c)  sections  of 
the  6  Geo»  4,  c.  108,  that  in  order  to  give  any  justices  jurist 
diction*  the  statute  requires  the  offence  to  have  been  com^ 
mitted  on  the  high  seas ;  and  therefore,  unless  the  com** 
mitting  magistrates  in  this  case  had  evidence  before  them 
that  the  prisoner  was  on  board  the  vessel  on  the  high  seas^ 
they  had  no  jurisdiction.  Now  there  was  no  evidence  of 
that  kind;  diere  was  nothing  to  shew  that  the  prisoner  had 
committed  any  offence  on  the  high  seas.  The  only  evir 
dence  upon  that  subject  was,  that  the  prisoner  was  on 
board  the  vessel  when  she  was  seized;  but  the  vessel  was 
not  then  on  the  high  seas :  on  the  contrary*  she  was  in 
Harwich  harbour,  a  place  within  the  jurisdiction  of  other 
magistrates,  and  into  whidi  she  was  not  carried  by  the 
seizing  officer,  but  into  which  she  proceeded  in  the  course 
of  her  voyage.    For  all  that  appears  upon  the  face  of  the 
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inoiB  justices  of  the  peace  io  tbe 
Uoited  Kingdom,  &c.,  to  be  deak 
with  as  thereinafter  directed.  Pro- 
vided always,  that  any  such  per- 
SOQ  proviag,  to  the  satisfkctioa  of 
sach  justices,  that  he  was  only  a 
passenger  in  such  vessel  or  boat, 
and  had  no  interest  whatever  either 
in  the  vessel  or  boat,  or  in  the  cargo 
"bn  board  the  same,  shall  be  forth- 
with dischaiged  by  such  justices. 

Sect.  80  enacts,  that  it  shall  be 
lawful  for  any  two  or  more  justices 
of  the  peaot  before  whom  any  per- 
son liable  to  be  arrested  and  de- 
tained, and  who  shall  have  been 
arrested  and  detained  for  being 
found,  or  discovered  to  have  been, 
OB  board  any  vesfel  or  boat  Hable 


to  forfeiture  und^r  that  or  any  act 
relating  to  the  revenue  of  customS| 
&c.,  shall  be  carried,  cm  the  con- 
fession of  such  person  of  such  of- 
fence, or  OB  proof  thereof  upon  the 
oath  of  one  or  more  credible  wit* 
ness,  to  convict  such  person;  and 
every  such  person  so  convicted 
shall  immediately  pay  into  the 
hands  of  sucl)  justices  the  penalty 
of  100/.,  or,  in  default  thereof,  the 
said  justices  shall  commit  such 
person  to  any  gaol  or  prison,  there 
to  reoiain  until  such  penalty  is 
paid. 

(fl)  2D.&R.  212;  1  B.  &C. 
101. 

(6)  Which  see  set  out  ante^  78,  a. 

(c)  Anic^  77,  (n). 
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depositions,  the  prisoner  may  have  been  on  shore  when  the 
ij^^^^^     vessel  was  first  discovered  by  the  officer,  and  may  have 
V.  gone  on  board  after  she  had  left  the  high  seas,  and  entered 

Harwich  harbour.  The  conviction  assumes,. that  becaose 
the  prisoner  was  on  board  the  vessel  when  she  was  seized  in 
the  harbour,  he  must  also  have  been  on  board  her  when  she 
was  first  discovered  on  the  high  seas.  There  is  nothing  to 
warrant  such  an  assumption  in  point  of  fact,  and  nothing 
can  be  assumed  in  point  of  law,  to  give  operation  to  a 
penal  statute,  or  to  clothe  a  magistrate  with  criminal  juris- 
diction (d). 

Lord  Tenterden,  C.  J.— rTwo  objections  have-  been 
taken  to  this  conviction;  the  first,  that  the  prisoner  was 
not  found  on  board  the  vessel  on  the  high  seas;  and  there- 
fore had  committed  no  offence;  the  second,  that  his  offence, 
if  any,  was  committed  within  the  jurisdiction  of  the  magis- 
trates of  Suffolk  or  of  Ipswich,  and  not  within  the  juris- 
diction of  the  magistrates  of  Harwich.  It  has  been  contend- 
ed, that,  although  the  vessel  was  found  on  the  high  seas,  the 
prisoner  was  not,  and  that  he  may  have  gone  on  board  her 
after  she  had  left  the  high  seas.  If  the  fact  was  so,  the 
prisoner  might  have  proved  it ;  and  if  he  had,  he  would 
have  given  a  good  answer  to  the  information,  because  he 
would  have  disproved  the  allegation  that  he  was  found  on 
board  the  vessel  on  the  high  seas.  But  the  prisoner  not 
having  proved  that  fact,  we  cannot  assume  it.  Then  it 
is  said,  that  if  it  is  now  made  to  appear  before  us  that  the 
offence  was  committed,  not  on  the  high  seas,  but  in  the  body 
of  a  county,  although  that  would  have  been  good  matter  of 
defence  to  the  information,  still,  as  the  fact  of  the  offence 
being  committed  on  the  high  seas  is  necessary  to  give  juris- 
diction to  the  magistrates,  we  ought  to  inquire  into  it, 
notwithstanding  the  adjudication  of  the  magistrates  that 
the  prisoner  was  found  on  board  the  vessel  on  the  high 
seas  (a).  I  have  great  doubts  whether  that  doctrine  can  be 
maintained;  and  whether  it  is  competent  for  the  prisoner 

(a)  See  Rex  v.  All  Saints,  ante,  i.  G68;  Bm  v.  GUkes,  ante,  ii.  464. 
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to  set  up  that  as  an  objection  to  the  conviction  now,  which        1828. 
he  might  have  set  up  originally  as  an  answer  to  the  infor- 
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mation  upon  which  the  conviction  was  founded.     It  is^  v. 

however,  unnecessary  to  express  any  decided  opinion  upon 
that  question  now,  because  the  whole  matter  is  before  us, 
and  looking  at  the  whole  matter,  it  is  perfectly  plain  to  my 
mind,  that  the  offence  in  this  case  was  committed  on  the 
high  seas.  It  appears  from  the  depositions  taken  before 
the  magistrates,  that  the  officer  being  upon  the  watch  at  a 
very  early  hour  in  the  morning,  discovered  the  vessel  coming 
into  Harwich  harbour,  which  must  mean,  coming  from  sea; 
consequently  the  vessel  must  have  been  at  sea  :  and  if  the 
prisoner  was  on  board  the  vessel  at  sea,  he  was  guilty  of 
the  offence  of  which  he  has  been  convicted.  The  other 
point  depends  upon  the  application  of  the  seventy-fourth 
section  of  the  statute  to  this  case.  It  is  thereby  enacted, 
that  if  any  offence  shall  be  committed  upon  the  high  seas, 
such  offence  shall,  for  the  purposes  of  prosecution,  be 
deemed  and  taken  to  have  been  committed  at  the  place  on 
land  in  the  United  Kingdom,  into  which  the  person  com- 
mitting such  offence  shall  be  taken,  brought,  or  carried. 
Now  in  this  case  the  prisoner  was  taken,  brought,  and  car- 
ried into  the  borough  of  Harwich ;  so  that  if  the  offence 
was  committed  upon  the  high  seas,  which,  upon  the  grounds 
already  stated,  I  think  it  clearly  was,  the  magistrates  of 
Harwich  had  jurisdiction  to  convict  him,  and  the  objection 
as  to  the  want  of  jurisdiction  in  the  convicting  magistrates 
falls  to  the  ground.  The  case  cited  of  Ex  parte  Kite  (a) 
is  entirely  different  from  the  present.  The  conviction  in 
that  case  stated  that  the  prisoners  had  been  found  on  board 
a  boat  in  the  harbour  of  Folkstone,  not  that  they  had  been 
found  qn  the  high  seas,  or  that  they  had  committed  any 
offence  there. 

Bayley,  J. — The  third  section  of  the  act  of  parliament 
renders  any  vessel  discovered  to  have  been  at  sea  with 

(a)  2D.&It.  212;  1  B.&C.  101. 
VOL.  111.  O 
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-tobacco  on  board,  under  the  circumstances  therein  men- 
The  King      tioned,  liable  to  forfeiture ;  and  the  eightieth  section  renders 

V*  any  person  discovered  to  have  been  on  board  such  vessel 

Nunn. 

liable  to  be  convicted.     It  is  contended  that  the  prisoner 

in  this  case  was  not  discovered  to  have  been  on  board  the 
vessel  at  sea,  but  that  he  was  only  found  on  board  within 
the  limits  of  the  county  of  Suffolk,  or  of  the  borough  of 
Ipswich ;  and  that  the  seventy-fourth  section  ought  to  be 
construed  as  giving  jurisdiction  to  the  magistrates  of  that 
place  only,  in  which  the  offender  is  arrested  and  detained. 
But  that  section  gives  jurisdiction  to  the  magistrates  of  the 
place  into  which  the  offender  shall  be  taken,  brought,  or 
carried:  therefore,  if  the  prisoner  was  taken  on  board  the 
vessel  within  the  limits  of  the  borough  of  Ipswich,  and  was 
carried  in  the  vessel  out  of  those  limits  and  into  the  limits 
•of  the  borough  of  Harwich,  it  is  clear  that  by  the  words  of 
the  act  the  magistrates  of  Harwich  had  jurisdiction  to  try 
and  convict  him.  In  Ex  parte  Kite  (a),  the  facts  were  dif- 
ferent: there  the  prisoners  were  taken  on  board  a  boat  in 
Folkstone  harbour,  and  were  carried  first  to  Folkstone,  and 
•afterwards  from  Folkstone  to  Dover. 

LiTTLEDALE,  J. —  In  Order  to  convict  the  prisoner  of  the 
offence  charged  against  him,  it  was  necessary  to  prove  two 
things:  first,  that  the  vessel  was  on  the  high  seas,  and 
secondly,  that  he  was  on  board  the  vessel  on  the  high  seas. 
It  seems  to  me  that  both  those  things  were  proved.  It  is 
perfectly  clear  that  the  vessel,  when  first  discovered,  was 
at  sea,  within  the  limits  mentioned  in  the  act  of  parliament, 
and  I  think  there  was  reasonable  evidence  that  the  prisoner 
was  then  on  board.  It  has  been  argued  that  the  prisoner 
was  not  seen  on  board  until  the  vessel  had  got  into  the  har- 
bour, and  that  he  may  have  gone  on  board  while  she  was 
there,  and  after  she  had  left  the  high  seas.  If  that  had  been 
proved  before  the  magistrates,  it  would  have  been  an  an« 
swer  to  the  charge,  and  the  prisoner  could  not  have  been 

(fl)  2  D.  &  R.  212;  1  B.  &  C.  101. 
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convicted;  but  no  proof  of  that  kind  was  adduced  ;  there-         i8S8. 
fore,  I  think  there  was  evidence  upon  which  the  magistrates       ^-"^v-^^ 
were  justified  in  finding  that  the  prisoner  had  been  on  board  t>. 

the  vessel  while  she  was  on  the  high  seas.  Then  the  only  Nunn. 
question  is>  whether  the  convicting  justices  had  jurisdic- 
tion. It  seems  to  me  that  they  had;  because  by  the 
act  of  parliamenti  the  justices  of  the  place  into  which 
the  person  committing  the  offence  is  carried,  have  jurisdic- 
tion to  try  it.  A  vessel  on  her  way  up  a  river,  may  pass 
through  several  jurisdictions;  but  the  justices  of  the  place 
on  land  into  which  the  offender  is  first  carried,  have  juris- 
diction to  try  and  convict  him  :  and  in  the  present  case  that 
place  was  Harwich. 

Parke,  J. — I  am  also  of  opinion  that  the  magistrates  of 
Harwich  had  jurisdiction  in  this  case.  That  question  de- 
pends upon  the  construction  of  the  seventy-fourth  section 
of  the  statute.  In  order  to  give  the  magistrates  jurisdiction, 
two  things  are  necessary ;  first,  that  the  offence  shall  have 
been  committed  on  the  high  seas^  and  secondly,  that  the 
convicting  magistrates  shall  be  magistrates  of  the  place  on 
land  into  which  the  person  who  has  committed  the  offence 
is  carried.  Now,  first,  there  was  abundant  evidence  for 
the  magistrates  to  find  that  the  prisoner  was  on  board  the 
vessel  on  the  high  seas.  Secondly,  though  it  happened 
that  in  the  course  of  conveying  the  vessel  from  the  place 
where  the  prisoner  was  arrested,  (and  the  place  where  he 
was  arrested  is  wholly  immaterial,)  he  passed  over  a  portion 
of  land  covered  with  water,  which  was  within  another  juris- 
diction, still  it  is  plain  that  Harwich  was  the  first  place  on 
land  into  which  he  was  carried,  and  that  the  magistrates 
who  convicted  him  were  magistrates  having  jurisdiction 
at  that  place.  It  follows  that  they  had  jurisdiction  over 
the  offence,  and  therefore  this  rule  must  be  discharged. 

Rule  discharged. 
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\^^^,m^  Roper  t;.  Phillips. 

Security  for      iN  Michaelmas  Term  a  rule  nm  for  security  for  costs 
quired  from  a  ^^^  obtained  upon  an  affidavit^  stating,  that  the  defendant 

bankrupt  had  gone  to  reside  at  Calais  in  July  last,  that  in  consequence 

plaintifTre-  .  , 

sideot  abroad,  thereof,    a    commission   of  bankrupt  bad  issued  against 

him,  whereupon  he  had  been  duly  declared,  a  bankrupt; 
that  the  defendant  was  the  sole  assignee ;  that  the  plaintiff 
had  not  surrendered  to  his  commission,  and  was  still  re- 
siding at  Calais. 

Chiltj/  now  shewed  cause,  upon  an  affidavit  by  the 
plaintiff's  attorney,  that  the  Lord  Chancellor,  in  the  matter 
of  the  bankruptcy,  had,  on  the  @7th  of  November,  made  an 
order  upon  a  petition  wherein  it  was  alleged  that  the  plaintiff 
had  left  London  in  consequence  of  a  severe  attack  of  illness  ; 
that  the  time  for  the  plaintiff's  surrender  had  been  enlarged 
for  42  days ;  that  the  enlarged  time  would  expire  on  the  2nd 
of  December ;  and  it  was  prayed  that  the  time  might  be 
further  enlarged  for  three  months.  The  order  then  stated, 
that  upon  reading  the  affidavits  of  the  parties,  the  Chan- 
cellor directed  that  the  time  should  be  enlarged  for  14days^ 
the  plaintiff  paying  the  costs  of  the  application.  He  re- 
lied upon  the  case  of  M'Cullock  v.  Robinson  (a),  where 
the  Court  of  Common  Pleas  refused  to  stay  proceedings 
until  security  should  be  given  for  costs  in  an  action  brought 
to  try  the  validity  of  a  commission  of  bankrupt  issued  by 
the  defendant  against  the  plaintiff  who  was  with  his  family 
resident  at  New  York. 

Manning,  contri.  In  M^Cullock  v.  Robinson,  it  was 
expressly  sworn  that  the  bankrupt  was  expected  to  return 
and  to  surrender  to  his  commission;  and  that  circumstance 
was  relied  on  by  the  counsel,  who  shewed  cause  against  the 

(a)  «  N.  R.  352. 
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rule,  and  no  doubt  operated  with  the  Court,  though  not 
expressly  adverted  to  in  the  printed  judgment.     Here  the 
plaintiff  has  had  ample  time  to  make  such  an  application  if 
he  had  been  warranted  in  so  doing.     The  affidavit  made  by 
the  plaintiff's  attorney  is  of  a  novel  kind.     It  merely  states, 
that  a  certain  order  was  made  by  the  Chancellor ;  and  a 
copy  of  that  order  is  annexed  to  the  affidavit.     The  course 
of  drawing  up  such  orders  is  to  recite  the  allegation  of  the 
petition, ^y he ther  true  or  false;  and  this  affidavit  is  used,  and 
was  evidently  framed  for  the  purpose  of  inducing  this  Court 
to  believe  that  these  facts  are  verified  by  affidavit^  because 
contained  in  an  affidavit,  although  neither  the  defendant 
nor  his  client  have  pledged  themselves  to  the  truth  of  a 
single  allegation.     If,  instead  of  the  matter  surmised  in  the 
petition,  the  facts  stated  in  the  affidavits  before  the  Chancel- 
lor, had  been  presented  to  this  Court,  it  is  to  be  presumed 
that  a  very  different  impression  would  have  been  made,  as 
the  Chancellor  granted  only  14  days  instead  of  three  months, 
and  ordered  the  plaintiff  to  pay  the  defendant  the  costs  of 
the  application. 
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Bayley,  J. — Under  the  particular  circumstances  of  this 
case,  we  ought  not  to  require  security  for  costs.  In  M'Cul- 
lock  V.  Robinson  security  was  refused  under  similar  circum- 
stances. There  the  Court  saw  that  the  plaintiff  could  give 
no  counter-security.  If  we  look  to  the  reason  of  that  judg- 
ment, we  shall  find  that  it  was  founded  upon  that  considera- 
tion, and  none  of  the  judges  rely  upon  the  circumstance  of 
the  plaintiff's  being  expected  to  return.  It  would  be  a 
great  hardship  to  require  security  for  costs  from  a  plaintiff 
who  cannot  have  the  means  of  indemnifying  the  parties 
who  should  enter  into  such  an  engagement  for  him.  In 
the  present  case  there  appears  to  be  good  reason  for  sup- 
posing that  the  plaintiff's  residence  at  Calais  is  of  a  tem- 
porary nature.  It  appears  that  he  has  been  taking  proceed- 
ings to  enlarge  the  time  for  his  surrender,  and  probably  he 
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Roper 

V. 

Pbillips. 
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will  be  in  this  country  in  a  few  days,  as  it  cannot  be  pre- 
sumed that  he  will  be  guilty  of  a  felony. 

The  other  judges  concurred* 


Rule  discharged. 


Cole,  Administrator  of  Cole,  v.  Hulme. 


The  omission 
of  the  word 
"  pounds**  may 
be  supplied  in 
a  bond  ac- 
knowledged 
*'  in  the  sum  of 
7700  of  lawful 
money  of 
Great  Britain," 
conditioned 
for  the  pay- 
ment of  several 
sums,  denomi- 
nated as 
poundsy  shil- 
lings and 
pence,  al- 
though the 
sums  secured 
amount  to 
more  than  the 
half  of  7700 
pounds. 


Debt  on  bond  for  7700/. 
lion,  but  the  latter  only  set 

(a)  If  the  bond  had  been  set  out 
in  hac  verba,  the  defendant  might 
have  raised  the  point  by  demurring 
to  the  declaration  on  the  ground 
either  of  variance,  or  of  nullity. 
By  this  mode  of  proceeding,  the 
task  of  construing  the  bond  would 
have  been  directly  thrown  upon 
the  Court;  and  even  under  the 
plea  of  71071  est  faclum  it  would 
seem  that  the  jury  were  bound  to 
receive  the  direction  of  the  judge 
as  to  the  effect  of  the  instrument 
given  in  evidence,  without  exercis- 
ing any  discretion  of  their  own, 
the  construction  of  a  written  docu- 
ment being  matter  of  pure  law,  as 
it  seems,  in  all  cases  where  the 
meaning  and  intention  of  the 
framers  is  by  law  to  be  collected 
from  the  document  itself.  See 
Stark.  Evid.  part  III.  4^9. 

In  craving  oyer  of  the  penal  pari 
of  the  bond,  the  usual  entry  is, 
"  And  it  is  read  to  him  &c.''  But 
in  Wallace  v.  Duchess  of  Cumber^ 
land,  4  T.  R.  S70,  the  Court  said, 
that  by  craving  oyer  of  the  condi- 
tion of  a  bond  the  defendant  un- 
dertook to  set  out  the  whole  con- 


Oyer  of  the  bond  and  condi- 
out  in  hac  verba  (a).     Plea, 

dition^cliiding  the  recital  (which 
was  there  omitted)  in  so  many 
words,  and  that  not  having  done 
so,  the  plea  was  bad,  and  that  the 
plaintiff  would  have  been  war- 
ranted in  signing  judgment  as  for 
want  of  a  plea.  In  that  very  case, 
though  oyer  was  craved  of  the 
bond,  no  part  of  it  appears  to  have 
been  set  out.  The  rule,  therefore, 
seems  to  be,  that  by  craving  oyer, 
the  defendant  is  not  bound  to  set 
out  the  instrument  which  is  read 
to  him,  but  that  if  he  do  set  oat 
any  part  he  is  bound  to  state 
the  whole.  If  tliis  view  of  the 
practice  be  correct,  the  marginal 
note  to  Wallace  v.  Duchess  of 
Cumberland,  which  states,  that 
'*  If  defendant,  ader  craving  oyer 
of  a  deed,  do  not  set  forth  the 
whole  deed,  the  plaintiff  may 
sign  judgment  for  want  of  a  plea, 
or  the  Court  will  quash  the  plea," 
requires  to  be  qualified.  This 
note  is  adopted  by  Mr.  Serjeant 
Williams,  in  1  Saunders,  9  b.(]X 
though  he  afterwards,  Jb.  317  (3), 
vouches  this  very  case  as  an  autho- 
rity for  the  position  that  ^  if  the 
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non  est  factum.  At  the  trial  before  Lord  Tenter  den,  C.J. 
at  the  sittings  at  Guildhall  after  last  term^  the  bond  being 
produced,  it  appeared  that  the  defendant  thereby  acknow- 
ledged himself  to  be  bound  to  the  intestate  in  the  sum  of 
seven  thousand  seven  hundred  of  lawful  money  Sac.  (a)  with- 
out saying  "  pounds."  The  condition  was  to  repay  two 
sums  of  1000/.  and  1500/.  due  to  the  intestate^  and  2359L 
Is.  3d.  being  the  moiety  of  the  value  of  certain  partnership 
effects^  by  instalments  with  interest.  It  was  objected  on 
the  part  of  the  defendant  that  the  bond  was  void  for  uncer- 
tainty. The  learned  Judge  was  of  opinion  that  inasmuch 
as  it  appeared  to  have  been  given  to  secure  sums  of  money 
calculated  inpounds,.  the  Jury  would  be  authorized  in  sup- 
plying  the  word  pouoiiH  but  his  lordship  saved  the  point. 
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Sir  James  Scarlett  now  moved  to  enter  a  nonsuit  agree- 
ably to  the  liberty  reserved.  The  omission  renders  the 
bond  void.  Loggins  v.  Titheton  (b) ;  Com.  Dig.  Obligation  A ; 
Ib.'B'S,  5 ;  lb.  Fails  F  i,  unless  indeed  the  intent  be  clearly 


condition  of  a  bond,  or  if  any  in- 
denture or  other  deed,  of  which 
oyer  is  prayed,  contain  other  mat- 
ter besides  those  which  are  to  be 
performed  by  the  party  craving 
oyer,  it  does  not  seem  to  be  ne- 
cessary to  set  out  such  matters  at 
all,  but  it  is  necessary  to  set  out 
verbatim  the  whole  of  the  matters 
that  relate  to  him.'*  This  distinc- 
tion, however  reasonable,  does  not 
appear  to  be  supported  by  any  de- 
cided case,  and  it  is  directly  con- 
trary to  the  judgment  of  the  Court 
in  Wallace  v.  Duchess  of  Cumber- 
land. 

(a)  If  the  words  in  italics  had 
not  been  inserted,  the  case  would 
have  been  stronger  for  the  defend- 
ant, as  it  would  have  been  open  to 
him  to  contend  that  the  intention 
of  the  parties  might  be,  that  he 


should  be  bound  in  7700  quarters 
of  wheat,  or  of  malt,  a  form  of 
obligation  which  in  ancient  times 
was  very  common,  not  only  where 
a  delivery  of  wheat  or  malt  was 
to  be  enforced,  but  where  the 
condition  was  for  the  payment  of 
a  sum  of  money.  These  words 
also  seem  to  indicate  that  the 
penalty  was  to  be  fixed  in  that  de- 
nomination of  money  in  which 
computations  arc  ordinarily  made. 
It  is  not  usual  to  speak  of  the  turn 
of  so  many  guineas,  or  to  describe 
guineas  as  lawful  money  of  Great 
Britain.  Marks  and  nobles  have 
long  become  obsolete,  except  in 
attorneys*  bills,  and  even  there  they 
are  translated  into  ld<.  4c/.  and 
6s.  8d. 

(6)  Yelverton,  235.    But  see  S. 
C.  Cro.  Jac.  309. 
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apparent  upon  the  face  of  the  instrument  itself.  For  some 
purposes  the  bond  and  condition  are  one  instrument,  but 
for  others  they  are  distinct  instruments.  Thus  the  bond 
will  remain  good  although  the  condition  should  be  impossi- 
ble,  and  therefore  void.  But  if  the  condition  can  be  looked 
to  for  the  purpose  of  explaining  the  bond,  it  does  not  in 
this  case  afford  the  means  of  knowing  with  certainty 
in  what  manner  the  blank  ought  to  be  supplied.  The 
aggregate  of  the  sum  mentioned  in  the  condition  is  4859/- 
l5.  Sd,  which  would  not  be  secured  by  a  penalty  in  double 
the  principal  sum^  as  is  the  usual  course,  if  we  read  7700 
pounds.  Marks  would  answer  the  purpose  as  well;  guineas 
as  well  or  better.  If  this  intendment  is  made,  the  Court 
may  be  asked  to  supply  the  omission  of  the  number  by 
presuming  that  the  number  meant  to  be  placed  before  the 
word  ''  pounds"  would  be  the  double  of  the  sum  under  the 
condition,  which  presumption  would  be  contrary  to  the 
supposed  case  put  in  Loggim  v.  Titheton,  and  would  in  the 
present  case  have  been  directly  at  variance  with  the  fact. 

Lord  Tenterden,  C.  J. — To  enable  the  Court  to  sup- 
ply such  an  omission  there  must  be  that  sort  of  moral  cer- 
tainty which  leaves  no  doubt  upon  the  mind  as  to  the  inten- 
tion of  the  parties.  It  must  not  be  left  to  conjecture.  I 
think  no  one  can  reasonably  doubt  but  that  the  word 
''  pounds"  was  omitted*  here  by  mistake.  Then  there  are 
authorities  to  shew  that  a  blank  in  a  deed  may  be  supplied 
when  it  is  obvious  what  the  intention  was.  Here  it  is 
evident  from  the  construction  that  the  parties  were  making 
their  calculation,  and  were  treating  with  reference  to  pounds. 
This  being  so,  I  cannot  entertain  a  doubt  that  the  intention 
was,  that  the  defendant  should  be  bound  in  a  penalty  calcu- 
lated in  pounds. 

Bayley,  J. — It  has  been  held  that  a  blank  may  be 
supplied  when  the  intention  of  the  parties  is  clear.  Here 
I  think  the  meaning  is  obvious. 
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LiTTLEDALE,  J.— There  can  be  no  doubt  as  to  what 
was  intended  by  these  parties ;  but  1  have  great  difficulty 
in  saying  that  this  will  do.  Upon  the  whole^  however,  I 
think  that  it  will  do. 

Rule  refused. 


Clark  v.  Upton,  Gent,  one,  &c. 

Assumpsit.     The    declaration    contained   a   special^- ^a/'n« 

.        agreed  to  par- 
count  upon  the  breach  of  a  contract  of  a  sale,  m  not  making  chase  an  es- 

out  a  good  title ;  with  the  common  money  counts.     Plea,  ^^^^J  *^|J  ^^ 
non-assumpsit,  upon  which  issue  was  joined.     At  the  trial  the  seller  is 
before   Bayley,  J.  at  the  last  assizes  for  the  County  of  JlJ^te  a  good 
York  (a),  the  following  facts  appeared: — On  the  28th  of  title  by  the sti- 
September,  1825,  the  defendant  offered  for  sale  by  public  ^.  aflerwards, 

auction  two  lots  of  building  eround  in  the  parish  of  Leeds.  "P®"  negotia- 

.  .  .  .  ting  a  coiDpro- 

The  plamtifi  bemg  the  highest  bidder  for  one  lot,  was  de-  mise  with  bis 

dared  the  purchaser  at  2484/.  4s.,  and  a  memorandum  of  s|]^^es^iJfg  ^^ 

the  contract,  under  which  the  purchase  was  to  be  com-  prebension 

that  he  niav  be 

pleted  on  2d  of  February,  1826,  was  signed  by  both  par-  compelled  by 

ties  at  the  foot  of  the  conditions  of  sale.     On  the  3()th  of  ^-  to  complete 
c,  ,  T  •  1  I  •     -iv        ^"®  purchase, 

September,  1825,  72/.  9^.  IJa.  was  paid  by  the  plamtiff  to  and  applies  to 

the  auctioner,  being  the  amount  of  the  auction  duty,  and  on  ?'  *®  ^^^V. 
the   11th  of  October,  248/.  85.  was  paid  by  the  plaintiff  and  return  the 
to  the  defendant  himself  as  a  deposit,  and  in  part  of  the  refuses  to  do 
purchase  money.     Several  objections  were  taken  to   the  either,  but  says 
title,  which  had  not  been  satisfactorily  answered  when  the  never  take  any 

action   was  commenced.      In   1827,  the  plaintiff's  affairs  s'teps  against 

■^  ,  -4.  to  enforce 

became  embarrassed,  and  several  meetings  of  his  creditors  the  contract. 
were  called  by  him,  at  one  of  which,  plaintiff  delivered  in  a  jnS^the  co^^' 

statement  of  his  debts.     In  the  same  account  he  noticed  positionpro- 

ceeds;  C.  en- 

(a)  Counsel  for  the  plaintiff,  Brougham  and  Fattewn ;  for  the  de-  ^^"f/^in^he 
fendant,  jP.  Pollock  and  Joshua  Evans.  ]/     It  would 

be  a  fraud  upon  the  creditors,  and  upon  C.  if  B,  were  to  seek  to  enforce  the  contract; 
dnti  therefore  id.  cannot  maintain  an  action  against  B,  for  the  deposit. 
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ises.  the  auction  duty  and  deposit  money  which  he  had  paid«  and 
die  expense  which  he  had  incurred  in  investigating  the  title. 
This  he  stated  as  a  good  debt,  upon  which  he  had  been 
advised  that  he  could  recover  against  the  defendant.  After 
some  discussion,  the  plaintiff  said  that  he  was  willing  to 
give  this  up  to  his  creditors  for  them  to  make  the  best  of  it, 
the  title  then  being  under  litigation.  He  added,  that  be 
should  not  wish  to  make  an  end  of  other  demands  upon 
him,  and  to  have  that  hanging  over  his  head,  and  that  he 
was  afraid  that  the  defendant  would  afterwards  take  steps  to 
compel  him  to  complete  the  purchase,  when  he  should  be 
without  the  means  of  defending  himself.  In  consequence 
of  this,  the  plaintiflF's  attorney,  in  company  with  one  of  the 
creditors,  applied  to  the  defendant  to  refund  the  amount, 
or  to  make  some  division  or  compromise.  The  defendant 
refused  to  do  either..  He  said  he  would  not  annul  the  con- 
tract, but  that  he  would  never  take  any  steps  against  the 
plaintiff  to  enforce  it.  This  was  communicated  to  the 
plaintiff,  and  upon  this  assurance,  the  arrangements  with  the 
creditors  proceeded,  the  plaintiff's  father-in-law  securing  a 
composition.  Upon  this  evidence,  the  learned  Judge  was 
of  opinion,  that  inasmuch  as  the  plaintiff,  upon  being  in- 
formed that  the  defendant  would  take  no  steps  to  enforce 
the  contract,  sent  no  message  back  instanter,  that  he  would 
not  consent  to  put  an  end  to  the  contract  upon  those  terms, 
he  must  be  taken  to  have  assented  to  an  arrangement,  by 
which  the  sale  was  put  an  end  to,  the  plaintiff  abandoning 
any  claim  to  recover  the  money  which  he  had  advanced. 
He  accordingly  directed  a  nonsuit,  giving  the  plaintiff  leave 
to  move  to  enter  a  verdict  for  3251.  1 7s. 

Brougham  now  moved  according  to  the  liberty  reserved. 
The  plaintiff  never  agreed  to  give  up  his  right  to  the 
deposit.  It  is  true  that  be  expressed  his  willingness  to 
give  it  up  to  the  creditors,  to  do  what  they  pleased,  and  it 
was  proved  that  upon  that  assurance  the  composition  was 
entered  into,  and  the  plaintiff's  father-in-law  entered  into 
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an  engagement  to  pay  the  creditors  seven  shillings  in  the 
pound.  The  defendant,  however,  expressly  refused  to  can- 
cel the  contract.  There  was,  therefore,  no  consideration 
to  the  plaintiiF  for  giving  up  his  right  to  the  deposit. 

Lord  Tenterden,  C.  J. — The  point  is  put  very  cor- 
rectly, on  the  ground  of  want  of  consideration ;  that  if  the 
defendant  was  not  bound  to  abstain  from  enforcing  the  coa- 
tnict,  the  plaintiff  is  not  restricted  from  suing  for  the  de- 
posit. But  I  think  the  defendant  could  not  have  sued.  The 
plaintiff,  wishing  to  be  released  from  his  creditors,  and 
knowing,  that  whilst  he  remained  open  to  an  action  on  the 
contract,  his  father-in-law  would  not  enter  into  an  arrange- 
ment with  the  creditors,  applies  to  the  defendant  to  cancel 
the  contract,  and  return  the  deposit.  This  the  defendant 
refuses  to  do,  but  says,  you  may  assure  the  plaintiff  I  will 
never  sue  him  on  the  contract.  If  the  defendant  had  after- 
wards sued  the  plaintiff,  it  would  have  been  a  fraud  on  the 
creditors  and  on  the  father-in-law. 
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CitARK 

Uptow. 


LiTTLEDALE,  J. — I  thiuk  the  nonsuit  was  right. 

Bayley,  J. — The  ground  upon  which  I  nonsuited  the 
plaintiff  was,  that  it  would  have  been  a  fraud  in  the  defend- 
ant to  have  sought  to  enforce  the  contract. 

Rule  refused  (n). 

(o)  And  see  Carpenter  v.  Blandfordy  poit,  93. 


MicKLAM  V.  Bate. 

JTO  a  declaration  in  assumpsit,  the  defendant  filed  a  pica  ^o  costs  upon 

of  misnomer  in  abatement.    The  plaintiff  demurred,  and  a  judgment  of 

■^  ,       non-prat  tor 

the  defendant  joined  in  demurrer.    The  defendant  having  not  entering 
ruled  the  plaintiff  to  enter  the  issue,  which  he  omitted  to  ^  delmuircr^" 
do,  signed  judgment  of  non-pros,  and   issued  a  capias  ad  to  a  plea  in 
satisfaciendum  against  the  plaintiff  for  his  costs,  amounting 
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1828. 


MlCKLAM 

V. 

Bate. 


CASES  IN  TH£  king's  BENCH, 

to  10/.  On  a  former  day  in  this  term  J.  Jervis  obtained  a 
rule  to  shew  cause  why  the  writ  of  capias  ad  satisfaciendum 
should  not  be  set  aside  for  irregularity  with  costs;  against 
which^ 


Follett  now  shewed  cause,  contending  that  the  defendant 
was  entitled  to  his  costs.  It  is  true,  that  upon  a  judgment 
on  demurrer  to  a  plea  in  abatement  which  does  not  go  to 
the  merits,  a  defendant  is  not,  under  the  statute  8  and  9 
W.  3,  c.  11,  s.  12,  entitled  to  costs.  That  statute  gives 
costs  to  the  plaintiff  only  where  the  benefit  is  reciprocal. 
But  where  judgment  of  no/i-jpro5  is  signed,  the  defendant 
is,  according  to  the  books  of  practice,  entitled  to  costs  in 
every  case.  Hawes  v.  Saunders  ((i)y  Davis  v.  James  {b).  The 
only  ground  of  objection  urged  is,  that  a  defendant  is  not 
entitled  to  costs  on  a  demurrer  to  a  plea  in  abatement;  but 
this  case  does  not  come  within  the  purview  of  the  statute 
of  William  (c).  It  is  the  same  thing  as  if  the  judgment  of 
non-pros  had  been  signed  in  any  other  stage  of  the  cause. 
The  plaintiff  abandons  all  previous  proceedings. 

Campbell  and  J.  Jervis,  contrA.  The  defendant  can 
only  be  entitled  to  costs  of  non-pros  under  4  J^ic.  1,  c.  3.  (rf). 
That  statute  gives  no  costs  in  cases  of  demurrer.  Costs 
upon  demurrer  are  given  by  8  4r  9  tVill.  3,  c.  11,  s.  2.  But 
that  statute  does  not  apply,  unless  the  demurrer  goes  to  the 
merits.  If  the  demurrer  had  been  argued,  and  the  defend- 
ant had  obtained  judgment,  he  would  not  have  been  enti- 


(a)  3  Burr.  1584. 

(6)  1  T.R.  371. 

(c)  8  &  9  WilL  3,  cap.  1 1,  sect.  % 
which  enacts,  ^  that  if  any  person 
shall  commence  an  action  where, 
on  demurrer,  either  by  plaintiff  or 
defendant, judgment  shall  be  given 
by  the  Court  against  the  plaintiff, 
the  defendant  shall  have  judgment 
to  recover  his  costs.^ 


(d)  Which  provides,"  that  if  any 
person  shall  commence  any  action 
in  any  Court  wherein  the  plaintiff 
or  defendant  might  have  costs  in 
case  judgment  should  be  given  for 
him,  and  the  plaintiff  after  appear- 
ance be  nonsuited,  or  a  verdict 
pass  against  him,  then  the  defend- 
ant shall  have  bis  costs." 
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tied  to  costs;  and  he  cannot  be  in  a  better  situation  by  1828. 
reason  of  the  plaintiff's  having  abandoned  his  action. 
That  statute  has  been  held  not  to  extend  to  demurrers  to 
pleas  in  abatement^  Thomas  v.  Lloyd  (a),  or  to  actions  in 
Mrhich  no  costs  are  recoverable  by  the  defendant  upon  non- 
suit or  verdict.     Thrale  v.  Bishop  of  London  (6). 

Lord  Tenterden,  C.J. — If  the  issue  had  been  entered, 
and  the  defendant  upon  argument  had  proceeded  on  the 
dem  urrer^he  would  not  have  been  entitled  to  costs.  By 
the  course  which  the  plaintiff  has  taken,  the  defendant  is 
saved  the  expense  of  arguing  the  demurrer.  Then  he 
ought  not  to  be  in  a  better  situation  than  he  would  have 
been  in  if  he  had  succeeded  upon  the  argument  of  the 
demurrer. 

The  other  Judges  concurred. 

Rule  absolute,  but  without  costs. 

(a)  1  Lord  Kaym.  336;  1  Salk.  (6)  1  H.  Bla.  530. 

194. 


Carpenter  v.  Blandford. 

Assumpsit  for  money  had  and  received.     Plea,  non  Upon  a  sale  of 
assumpsit.     At  the  trial  before  Lord  Tenterden,  C.  J.  at  a  bouse  the 
the  Sittings  after  last  term,  the  following  facts  appeared  (c).  fixtures  to  be 
On  the  25th  of  February,  1828,  defendant  agreed  to  sell  luation,  and 
plaintiff  his  interest  in  a  public-house  at  262/.,  stock  and  r®PS^^^®^ 
fixtures  to  be  taken  at  a  valuation.     The  262/.  and  the  chase,  through 

amount  of  the  valuation  to  be  paid  on  taking  possession,  on  chaser' i^  not" 

completed  on 
(c)  Counsel  for  the  plaintiff,  Campbell ;  for  the  defendant,  Sir  J.  ^  certain  day 

Scarlett  and  Chitty,  the  vendor's 

a^ent  is  in- 
formed on  that  day  that  the  purchase  will  not  be  completed  unUl  the  following  day,  and 
no  objection  is  made;  the  vendor  cannot  on  the  second  day  insist  upon  the  forfeiture. 


Blandford. 
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189B.        or  before  the  25th  of  March.    The  plaintiff  paid  into  the 
^  hands  of  the  defendant  30/.,  part  of  the  purchase  money, 

V,  by  way  of  earnest,  to  be  forfeited  if  the  plaintiff  should  not 

complete  his  part  of  the  agreement.  On  the  25th  of 
March,  after  some  progress  had  been  made  in  the  valuation, 
the  appraiser  appointed  by  the  plaintiff  informed  the  de- 
fendant's appraiser  that  he  could  not,  attend  to  finish  the 
valuation  on  that  day,  but  that  he  would  do  so  on  the  follow* 
ing  day  before  three  o'clock,  at  which  time  the  plaintiff 
would  be  ready  with  the  remainder  of  the  purchase  money. 
This  communication  was  received  without  objection.  On 
the  morning  of  the  26th  March,  the  plaintiff  attended  with 
his  appraiser  to  complete  the  valuation.  The  defendant 
said  that  they  ought  to  have  come  on  the  preceding  day, 
and  refused  to  allow  the  valuation  to  proceed.  It  was  con- 
tended on  the  part  of  the  defendant,  that  as  the  defendant 
had  been  ready  on  the  25th,  and  the  plaintiff  had  omitted 
to  perform  his  part  of  the  agreement  on  that  day,  the  de- 
fendant was  entitled  to  retain  the  30/.  as  a  forfeited  deposit. 
The  learned  Judge  ruled,  that  if  the  defendant,  after  the  in^ 
timation  received  by  his  appraiser  that  the  valuation  would 
not  be  finished  on  the  25th,  meant  to  insist  upon  a  strict 
performance  of  the  contract,  he  was  bound  to  give  notice 
to  the  plaintiff  of  his  intention  to  require  that  the  purchase 
should  be  completed  on  that  day.  A  verdict  having  been 
found  for  the  plaintiff. 

Sir  James  Scarlett  now  moved  for  a  new  trial.  The 
cases  of  Berry  v,Young  (a),  frequently  cited  by  Mr.  Sugden 
in  his  Law  of  Vendors  and  Purchasers  (6),  and  Lloyd  v. 
Collett  (c),  lay  down  this  principle,  that  the  day  is  material 
where  the  parties  have  chosen  to  consider  it  so.  Here  it 
is  made  an  essential  part  of  the  contract. 


(o)  2  Esp.  N.  P.  C.  640,  n.  9 ;  seventh,  32, 40, 355, 6 1 ,  463, 4. 

(6)  Sijith  edit.  32, 9, 341, 7, 447,  (c)  4  Ves.  690,  ii. 
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Bat  LEY,  J. — ^The  defendant's  agent  was  told  on  the  23  th 
that  the  plaintiff  would  be  ready  to  pay  his  money  at  three 
o'clock  on  the  following  day.  This  must  be  presumed  to 
have  reached  the  defendant;  and  if  he  meant  to  insist  upon 
the  non-completion  of  the  purchase  on  that  day  as  a  for- 
feiture, it  was  his  duty  to  make  a  prompt  communication  to 
the  appraiser,  that  if  the  valuation  was  not  finished  on  that 
day,  he  should  consider  the  agreement  as  broken  (ci).  This 
not  having  been  done,  the  plaintiff  is  warranted  in  demand- 
ing his  money  back  again  (&)• 
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18^8. 


Carpenter 

V. 

Blandford. 


The  other  Judges  concurred. 


Rule  refused  (r). 


(a)  See  Clark  v.  Upton,  ante,  89. 

(6)  So  in  eqaity,  though  the  ven- 
dor should  have  omitted  to  furnish 
an  abstract,  yet  if  the  vendee  do 
not  call  for  it  at  or  before  the  time 
appointed  for  its  delivery,  or  until 
it  has  become  impossible  to  com- 
plete the  purchase  by  the  day  fixed, 
the  time  is  considered  as  waived. 
Janet  v.  Price,  3  Anstm.  924. 

So,  on  the  other  hand,  where  the 
purchaser  objects  to  the  title,  and 
declares  that  he  will  not  complete 
tbe^urchase,  and  the  vendor,  upon 
receiving  that  intimation,  lies  by 
for  several  months  without  cau- 
tioning the  purchaser  and  inform- 
ing him  that  he  is  going  on  to  clear 
up  the  objection,  he  cannot  after- 
wards, though  he  has  perfected  bis 
title,  compel  the  purchaser  to  com- 
plete the  contract.  Guett  v.  Horn- 
fray,  5  Ves.  818.  And  see  Tyrtt 
v.  Williams,  8  Bibb's  Reports, 
(Am.)  365. 

(c)  ''In  an  agreement  for  sale 
of  an  estate,  where  it  is  expressly 
declared  that  the  contract  shall  be 
void  if  a  title  cannot  be  made  by 
a  stated  time,  the  parties  them- 


selves have  mutually  fixed  upon 
the  time ;  the  bonafitUt  of  such  a 
transaction  seems  to  be  a  bar  to 
the  interference  of  a  Court  of 
Equity;  and  if  the  contract  be  va- 
cated by  virtue  of  the  agreement, 
the  parties  will  still  be  in  posses- 
sion of  their  respective  rights.  We 
may,  therefore,  perhaps,  venture  to 
assert,  that  if  it  clearly  appear  to 
be  the  intention  qfthepartien  to  an 
agreement  that  time  shall  be  deem- 
ed of  the  essence  of  the  contract, 
it  roust  be  so  considered  in  equity. 
In  the  late  case  of  Hudson  v.  Bar^ 
tram,  (12  Dec.  1818,  MS.  S.C. 
3  Madd.  440;  and  see  Boehm  v. 
Wood,  1  Jac.  &  Walk.  419,)  the 
Vice-Chancetlor  said  that  the  prin- 
ciple was  admitted  now  that  time 
may  be  made  of  the  essence  of  the 
contract.  Why  are  not  parties  to 
insert  such  a  stipulation  in  their 
contract?  It  is  difficult  to  under- 
stand how  the  doubt  arose,  but  it 
is  now  at  an  end." — Sugd.  V.  &  P, 
7th  ed.  379. 

For  the  purpose  of  constituting 
time  an  essential  part  of  the  con- 
tract both  at  law  and  in  equity. 
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1828.         the  following  form  has  been  sug- 

"^^^^^^^       gested  by  the  high  professional  au- 

Carpenter     thority  already  referred  to,  as  pro- 

Blamdford  P**^  ^  ^  inserted  in  the  contract 
of  purchase:  <'  And,  lastly,  that  if 
the  said  A,  shall  not  deliver  an  ab- 
stract of  his  title  to  the  said  JB.  or 
his  solicitor  before  the  expiration  of 
one  calendar  month  from  the  date 
hereof,  or  shall  not  deduce  a  mar- 
ketable title  to  the  said  messuages 

and  premises,  before  the  said 

day  of——,  then  and  in  either  of 
the  said  cases,  immediately  after 
the  expiration  of  the  said  one  ca- 
lendar month,  or  the  said day 

of (as  the  case  may  be),  this 

present  agreement  shall  be  utterly 
void  to  all  intents  and  purposes 
whatsoever  (a),  and  the  jurisdiction 
of  equity  wholly  barred;  it  being 
the  true  intent  and  meaning  of  the 
parties  hereto,  that,  in  the  event 
aforesaid,  execution  of  this  agree- 
ment shall  not  be  enforced  by  any 
Court  of  Equity,  notwithstanding 
any  rule  (if  such  there  be)  that 
dme  cannot  be  made  the  essence 
of  a  contract,  or  any  other  rule  or 
maxim  whatsoever/'  Sugden's Ven- 
dors and  Purchasers,  7th  edit.  770. 
The  following  form,  however,  ap- 
pears to  be  more  definite  and  pre- 
cise, *'  The  abstract  shall  be  deli- 
vered on  or  before  the  — —  day  of 

next;  the  requisitions  relative 

to  the  title  within days  after 

delivery  of  the  abstract;  the  an- 
swers within  — ^  days  afler 
delivery  of  such  requisitions;  the 
further  requisidons  arising  out  of 

the  answers,  within days  afler 

delivery    of  such    answers;    the 


replies  within 


days' after 


delivery  of  such  further  requisi- 
tions; the  title  shall  be  finally  per- 
fected on  or  before  the day  of 

next;  and  the  purchase  shall 
be  completed  by  execution  of  the 
conveyances,  and  payment  of  the 
unpaid  purchase  money,  on  the 
—  day  of  —  next.  And  if 
either  party  shall  fail  herein,  the 
other  party  (6)  shall  be  at  liberty  to 
vacate  the  sale,  by  giving  notice  in 

writing  to  that  effect,  within 

days  afler  default  made,  to  the  de- 
faulter, who  shall  thereupon  pay 
all  the  expenses  incurred  on  both 
sides,  by  reason  of  this  contract." 
Hayes's  Concise  Practical  Convey- 
ancer, 25.  Another  form  has  also 
been  suggested  by  the  same  wri- 
ter:— *'  If  the  vendor  shall  fail  to 
deliver  the  abstract,  or  to  answer 
the  requisitions,  or  to  perfect  the 
title  by  the  stipulated  periods,  and 

the  purchaser  shall   within  

days  afler  such  default,  give  notice 
of  his  intention  to  vacate  the  sale 
to  the  vendor;  ot  if  the  purchaser 
shall  fail  (die  vendor  fulfilling  the 
contract  on  his  part,)  to  pay  the 
remainder  of  the  purchase  money 
at  the  stipulated  period,  and  the 

vendor  shall  within days  after 

such  default  give  notice  of  his  in- 
tendon  to  vacate  the  sale  to  the 
purchaser,  then  and  in  either  case 
the  sale  shall  thenceforth  be  a 
nullity,  (it  being  hereby  agreed 
that  time  shall  be  deemed  of  the 
essence  of  this  contract,)  and  the 
defaulter  shall  pay,&c.  And  if  the 
purchaser  be  the  defaulter,  [his 
deposit  shall  be  absolutely  forfeited 


(a)  t.  e.  if  B.  choose  so  to  treat  it. 

(6)  The  term  "  other  party"  here 
appears  to  exteud  to  the  personal  re- 
presentatives of  both  vendor  and  pur- 
chaser, where  tlie  subject-matter  of 


tlie  contract  to  be  repudiated  is  per- 
sonal estate ;  and  to  the  real  represen- 
tative of  the  vendor  and  the  personal 
representatives  of  the  purchaser,  of  an 
estate  of  inheritance. 
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to  the  irendor,  and  the  vendor 
shall  be  at  liberty  to  resell  the  said 
hereditaments  by  public  auction 
or  private  contract,  and  the  defi- 
dency,  if  any,  on  such  second  sale, 
with  all  incidental  expenses,  shall 
be  paid  by  the  purchaser  to  the 
vendor,  who  may  recover  the  same 
as  liquidated  damages,  without 
previously  tendering  a  convey- 
ance.'* Ibid.  And  see  Cornish  v. 
Howley,  Middlesex  sittings  afler 
M.  T.  1800,  coram  Lord  Kenyon, 


Selw.  N.P.  7th  ed.  177;  Wilde  v. 
Fort  and  others^  assignees  of  Brick- 
woody  4  Taunt.  334;  Hagedon  v. 
Laing,  1  Marshall,  514;  Wright 
V.  Howard,  1  Simons  &  Stuart,  1 90; 
Parker  v.  Frith,  ibid.  199,  n.; 
Dolor et  V.  Rothschild,  ibid.  590; 
Heaphy  v.  Hill,  2  S.  &  S.  29 ;  and 
the  observations  upon  the  extra- 
judicial opinion,  in  Lang  v.  Gale, 
1  M. &S.  Ill,  as  to  the  immate- 
riality of  time  in  a  contract  of  sale, 
in  Sugd.  V.  &  P.  7th  edit.  356,  &c. 


1828. 


Caupcnter 

V, 
Bl.ANDFORD. 


H£A0  v.  DiGGON. 

Assumpsit.  The  declaration  stated,  that  plaintiff 
bargained  for,  and  bought  from  defendant,  certain  large 
quantities  of  wool,  to  wit,  at  and  for  a  certain  rate  or  price, 
to  wit,  at  or  for  the  rate  or  price  of  9/*  10«.  for  each  and 
every  pack  thereof,  and  thereupon,  in  consideration  of 
the  premises,  and  that  plaintiff  had  undertaken  to  accept 
and  pay  for  said  wool  at  and  for,  &c.,  defendant  undertook 
that  be  would,  within  a  reasonable  time,  deliver  said  wool. 
Averment,  that  a  reasonable  time  had  elapsed,  and  that 
plaintiff  had  always  been  ready  and  willing  to  receive  and 
pay ;  whereof  defendant  had  notice :  Yet  defendant  did  not 
deliver  within  such  reasonable  time,  or  at  any  time.  Whereby 
plaintiff  lost  great  gains  and  profits.  Second  count,  stating 
the  consideration  to  be,  that  plaintiff  would  bui/,  receive, 
and  pay,  and  alleging  a  promise  to  sell  and  deliver,  and  a 
readiness  to  buy,  accept,  and  pay.  Third  count,  laying  the 
promise  to  deliver  on  request.  At  the  trial  before  Holroyd, 
J.,  at  the  last  assizes  for  the  county  of  Suffolk  (<i),  the  fol- 
lowing facts  appeared.  The  plaintiff  is  a  wool-factor  in 
Bury  St.  Edmund's,  the  defendant  is  a  fellmonger  at  Thet- 

(a)  Counsel  for  the  plaintiff.  Storks,  Seijt.,  and  F.  Kelly;  for  the 
defendant,  Prendergast, 


A.nnd  B, 
being  together, 

B.  offers  goods 
to  A.  at  a  cer- 
tain price,  and 
gives  A.  three 
days  to  make 
up  his  mind. 
Before  the 
three  days  ex- 
p  re,  B.  offers 
the  goods  to 

C.  A. cannot 
declare  against 
B,  as  upon  an 
absolute  bar- 
gain ;  and 
semble,  that  B. 
had  a  right  to 
retract. 


VOL.  111. 


H 
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ford.  On  Thursday  the  17th  of  April,  1828,  the  plaintiff 
went  to  the  defendant's  house  at  Thetford  Co  treat  for  the 
purchase  of  wool.  After  some  discussion  about  the  price, 
the  plaintiff  requested  of  the  defendant  time  to  consider  of 
his  terms.  The  defendant  said  he  would  give  him  a  week. 
The  plaintiff  replied  that  three  or  four  days  would  be 
enough.     The  defendant  then  wrote  the  following  paper: 

V 

"  Thetford,  April  17th,  1828. 
Offered  Mr.  Heady  of  Bury,  the  under  wool,  with  three 
days'  grace  from  the  above  date : 

40  Sussex  head  and  lamb,  ^ 

40  Head  ditto,  C  ^£9  \0s. 

17  Broad  head,  ) 

As  per  sample — delivered  in  good  condition. 

Fra*.  Diggon." 

On  the  following  Monday  the  plaintiff  went  to  the  defend- 
ant to  accept  the  wool,  and  to  make  arrangements  for  the 
delivery.  The  defendant  said,  that  as  the  plaintiff  had  not 
seen  him  or  written  him  on  Sunday,  he  had  given  a  price 
to  one  Ft/son.  The  plaintiff  said  that  Sunday  was  not  a 
day  of  business.  The  defendant  persisted  in  refusing  to 
deliver  the  wool.  Upon  this  evidence  the  learned  Judge 
was  of  opinion  that  the  plaintiff  had  failed  in  proving  a 
contract  binding  on  both  parties,  and  on  the  authority  of 
Cooke  V.  Oxley  (a)  directed  a  nonsuit,  which 

Storks,  Serjt.,  now  moved  to  set  aside.     It  is  true,  that 


(a)  3  T.  R.  653.  Declaration 
stated  that  defendant  had  proposed 
to  plaintiff  to  sell  and  deliver  to 
him  the  goods  upon  certain  terms, 
if  the  plaintiff  would  agree  to  pur- 
chase them  upon  those  terms,  and 
would  give  the  defendant  notice 
thereof  before  four  o*clock  on  that 
day.  Averment,  that  the  plaintiff 
did  agree,  and   did   give  the  re- 


quired notice,  but  that  the  defen- 
dant, on  request,  did  not  deliver 
the  goods.  After  verdict  the  judg- 
ment was  arrested  in  this  Court, 
on  the  ground  that  the  engagement 
was  not  mutually  binding,  and  was 
therefore  nudum  pactum.  And  the 
judgment  of  B.  R.  was  affirmed  in 
the  Exchequer  Chamber.  Ibid, 
note  to  9d  Edit. 


Head 
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up  to  a  certain  period  one  party  was  at  liberty;  but  in         1828 
Adams  v.  Lindsell  (a),  the  defendant  offered  to  sell  certain 
goods  to  the  plaintiff^  receiving  an  answer  by  return  of  post.  v. 

The  letter  being  misdirected,  the  answer,  signifying  the  'ocowi 
acceptance  of  the  offer,  arrived  two  days  later  than  it  ought 
to  have  done.  The  defendant  had  on  the  preceding  day 
sold  the  goods  to  a  third  person.  The  Court  held  that 
this  was  a  binding  contract,  and  that  an  action  lay  for  non- 
delivery of  the  goods.  Cooke  v.  Oxley,  upon  which  the 
other  side  relies,  was  cited  in  Adams  v.  Lindsell,  and  may 
be  considered  as  overruled  by  the  latter  decision.  [Lord 
Tenterden,  C.  J.,  Must  both  parties  be  bounds  or  is  it  suf- 
ficient if  one  only  is  bound  ?  You  contend  that  the  buyer 
was  to  be  free  during  the  three  days,  and  that  the  seller 
was  to  be  bound.  The  declaration  treats  it  as  a  complete 
contract,  an  absolute  and  unconditional  bargain.  Those 
counts  are  not  proved.  Whether  a  declaration  could  be 
framed  to  meet  the  facts,  we  are  not  called  upon  to  decide.] 
The  declaration  applies  to  the  contract  at  the  period  when, 
by  the  plaintiff's  acceptance,  it  became  complete. 

Lord  Tenterden,  C.  J. — If  the  contract  is  to  be  taken 

(a)  1  Bam.  &  Aid.  681.    Adams  fendant  then,  because  he  had  met 

▼.  LindteU  was  decided  upon  the  and  informed  him  of  the  contract 

ground  that  a  party  who  sends  a  on  the  same  day ;  but  the  plaintiff* 

proposal  by  letter  must  be  conai-  not  having  signified  his  disapproval 

dered  as  renewing  his  offer  every  of  the  contract  on  the  Monday,  the 

moment,  until  the  time  at  which  broker  sent  the  soid-note  to  the 

th«  answer  is  to  be  sent.     So  in  defendant  on  the  Friday,  with  the 

Humphries v.CarvalhOf  16  East,  45,  words  "  quality  to  be  approved  on 

where  a  broker  sold  on  a  &r^tfr(itty  Monday^  struck  out;  which  note 

certain  goods  of  the  defendant  to  the  defendant  returned  within  24 

the  plaintiff  for  a  stipulated  price,  hours,  which  by  the  custom  of  the 

subject  to  the  plaintiff^s  approval  trade  signified  his  disaffirmance  of 

of  the  quality  on  the  Monday  fol-  the  contract,  as  far  as  in  him  lay ; 

lowing,  and  sent  the  sold-note  to  yet  held,  that  at  any  rate  the  de- 

the  plaintiff*  on  the  Saturday,  mark-  fendant  could   no  longer  disaffirm 

ed  with  the  words,  **  Quality  to  be  it  after  the    Monday,    when  the 

Approved  on  Monday,^*  but  did  not  plaintiff",  not  having  signified  his 

Send  the  bought-note  to  the  de-  disapproval,  was  also  bound  by  it. 

H  2 
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as  made  only  at  the  time  when  the  plaintiff  signified  his 
acceptance  of  the  offer^  it  is  disproved  by  the  circumstance 
that  the  defendant  did  not  then  agree. 

Bay  LEY,  J. — I  am  of  the  same  opinion;  and  in  Rout- 
ledge  V.  Grant  (a)  it  was  held  by  the  Court  of  Common 
Pleas,    that    unless   both   parties    are    bound,    neither   is 

bound  (6). 

Rule  refused  (c). 


(a)  4  Bingh.  653 ;  1  Moore  & 
Payne,  717,5.  C.  In  that  case  A. 
offered  to  purchase  of  B.  the  lease 
of  a  house,  possession  to  be  given 
on  the  25th  of  July,  requiring  a 
definitive  answer  within  six  weeks. 
B,  answered  that  he  accepted  the 
proposal,  possession  to  be  given  on 
the  1st  of  August.  Afterwards, 
and  before  the  end  of  the  six  weeks, 
j4,  retracted  his  ofier.  It  was  held 
that  as  the  acceptance  of  ^.'s  offer 
byB.  was  not  in  the  terms  proposed, 
and  as  there  was  no  proper  ac- 
ceptance before  A.  retracted,  the 
agreement  was  vacated.  It  also 
appeared  that  B.  had  not  the  in- 
terest which  he  professed  to  sell, 
and  two  out  of  the  three  Judges  in 
the  Court  gave  their  judgment  upon 
the  latter  point  only.  Mr.  J.  Gate- 
lee  says,  "  If  this  case  had  rested 
wholly  on  the  first  point,  I  should 
have  wished  for  time  to  consider, 
as  the  authorities  to  which  we 
have  been  referred  appear  contra- 
dictory." In  Routledge  v.  Grants 
it  might,  perhaps,  also  have  been 
contended  that  the  new  terms  pro- 
posed by  B.,  by  placing  the  treaty 
upon  a  different  footing,  amounted 
to  a  waiver  of  the  original  propo- 
sals. 

(6)  And  see  Diiley  v.  Folhill, 
2  Strange,  923;  Antrom  v.  Chace^ 
15  East,  209;  Kingston  v.PkelpSf 
Peake,    N.  P.C.  227;    BiddeUv, 


Dowse^  6  B.&C.  855;  Ferrer  v. 
Oven,  ante,  i.  222. 

(c)  In  Kennedy  v.  Lee,  S  Meri- 
vale,  454,  which  was  cited  by  the 
defendant's  counsel  in  Rouiledge  v. 
Grant,  Lord  Eldon  said,  <*  I  have 
always  understood  the  law  of  the 
Court  to  be,  with  reference  to  this 
kind  of  contract,  that  if  a  person 
communicates  his  acceptance  of 
an  offer  within  a  reasonable  time 
af\er  the  offer  is  made,  and  if 
within  a  reasonable  time  of  the 
acceptance  being  communicated, 
no  variation  has  been  made  by 
either  party  in  the  terms  of  the 
offer  so  made  and  accepted,  the 
acceptance  must  be  taken  as  si- 
multaneous with  the  offer,  and 
both  together  as  constituting  such 
an  agreement  as  the  Court  will 
execute.'* 

Pothier  says,  (Trait^  du  Contrat 
de  Verite,  No.  32,)  "  In  the  con- 
tract of  sale,  as  in  other  contracts, 
there  may  be  consent  of  parties, 
not  only  between  those  who  are 
present,  but  those  who  are  ab- 
sent, by  letters  or  by  an  agent, 
(entremettewr,)  per  epUtolam,  out 
per  nuntium.  In  order  to  consti- 
tute consent  in  this  case,  it  is  ne- 
cessary that  the  intention  of  the 
party  who  writes  to  another  to  pro- 
pose the  bargain,  should  continue 
until  the  time  at  which  the  letter 
reaches  the  other  party,  and   at 
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which  the  latter  declares  that  he 
accepts  the  bargain.  This  inten- 
tion is  presumed  to  continue  as 
long  as  nothing  appears' to  the  con- 
trary ;  but  if  I  write  to  a  merchant 
at  Leghorn  a  letter,  in  which  I 
propose  to  purchase  of  him  a  cer- 
tain quantity  of  merchandize  at  a 
certain  price,  and  before  my  letter 
can  have  reached  -him  I  write  him 
a  second  letter,  by  which  I  inti- 
mate that  I  no  longer  desire  to 
make  this  purchase ;  or  if  before 
that  time  I  die,  or  lose  the  use  of 
my  reason,  although  this  merchant 
of  Leghorn,  at  the  receipt  of  my 
letter,  in  ignorance  of  the  change  of 
my  intention,  or  my  death,  or  my 
insanity,  answers  that  he  accepts 
the  proposed  bargain,  yet  no  con- 
tract of  sale  arises  between  us ;  for 
my  intention  not  having  continued 
until  the  time  at  which  my  letter 


was  received  and  my  proposal  ac- 
cepted, the  consent  or  concurrence 
of  our  wills,  necessary  to  form  a 
contract  of  sale,  has  not  occurred. 
This  is  the  opinion  of  Barthole 
and  of  the  other  doctors  cited  by 
Bruneman,  ad  legem  1,  fF.  de  con- 
tractu emptionis,  who  have  with 
reason  rejected  the  contrary  opi- 
nion of  the  Gloss,  ad  dictam 
legem." 

After  reading  the  judgment  in 
Kennedy  v.  Lee,  it  is  refreshing  to 
return  to  this  writer,  (not,  of  course, 
to  be  judged  of  by  the  above 
translation,)  whose  luminous  me- 
thod in  the  investigation  of  ab- 
struse and  complicated  proposi. 
tions  appears  alnMst  to  justify  the 
proverbial  boast  of  his  countrymen 
with  respect  to  the  redeeming  ex- 
cellence of  their  language:  <<Cequi 
n'est  pas  clair,  n'est  pas  Fran9ais.'* 


1898. 


Pattison  V.  Jones. 

C/ASE,  for  a  libel.  The  second  count  of  the  declaration 
stated,  that  defendant  published  a  false,  malicious,  and 
defamatory  libel,  of  and  concerning  the  plaintiff,  containing 
therein  the  false^  scandalous,  malicious,  and  defamatory 
libellous  matter  following,  of  and  concerning  8cc.: — "  I," 
(meaning  the  said  defendant,)  "  have  no  hesitation  in  inform- 
ing you,  that  I  discharged  my  butler  not  only  on  account  of 
drunkenness  and  absence  from  his  duty  in  my  house,  but 
on  account  of  my  having  great  reason  to  believe  that  he  had 
made  free  with  a  great  deal  of  my  wines.  See,  in  which  I 
found  a  very  great  deficiency,  upon  an  examination  with  the 
cellarman  who  packed  it  up  to  be  brought  down  to  Putney, 
and  who  took  a  regular  account  of  it,  which  I  have.  Pat- 
tison had  the  audacity  to  open  all  those  packages  without 
any  authority  from  me ;  and  he  acknowledged  that  fact 
yesterday  before  witnesses,  when  he  was  so  conscious  of 


Where  a  mas- 
ter, without 
being  applied 
to,  volunteers 
to  give  an  un- 
favourable 
character  of  a 
discarded  ser- 
vant, it  is 
primA  facie 
malicious,  and 
not  a  privileged 
communica- 
tion. 
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1828.  his  misconduct,  that  he  said  he  would  not  take  any  situa- 
tion in  the  neighbourhood  of  Putney."  Plea,  not  guilty. 
At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  sittings  at 
Westminster  after  last  Trinity  term  (a),  the  following  facts 
appeared.  The  plaintiff  had  lived  with  the  defendant  as 
his  butler,  and  having  been  dismissed  from  the  defendant's 
service,  offered  himself  in  the  same  capacity  to  Mr.  Mornay. 
This  circumstance  coming  to  the  knowledge  of  the  defend- 
ant, he  addressed  the  following  letter  to  Mr.  Mornay : — 

"  Sir,  Putney,  25  April,  1826. 

"  Having  been  informed  that  you  had  an  intention 
of  taking  my  butler  into  your  service,  I  feel  it  incumbent 
on  me  as  a  neighbour  to  inform  you  that  I  have  just  dis- 
charged him  for  misconduct,  and  that  1  caqnot  feel  myself 
justified  in  recommending  you  to  engage  him.  I  have  been 
rather  surprised  that  you  have  not  applied  to  me  for  his 
character,  but  I  shall  not  think  any  thing  more  about  it  (6). 

"  I  am,  &c. 

*^  A,  F.  Mornay,  Esq.  W.  Jones." 

To  this  letter  Mr.  Mornay  returned  the  following  answer: 
"  Sir,  Putney  Heath,  26  April,  1826. 

''  It  is  necessary  that  you  should  state  the  particu- 
lars of  the  misconduct  of  your  butler,  to  determine  me  to 
deprive  him  of  the  situation  for  which  he  has  applied  to 
me.  Is  he  sober  and  honest?  You  will  of  course  con- 
sider that  there  ought  to  be  strong  grounds  for  depriving  a 
man  of  his  character  and  his  bread.  I  will  only  add,  to 
avoid  any  misunderstanding  upon  this  point,  that  1  did  not 
seek  to  take  him  from  your  service,  but  that  he  asked  for 
the  situation  in  my  house,  in  consequence,  he  said,  of  your 
intention  to  part  with  him.     I  am,  8cc. 

"  W.Jones,  Esq.  A.  F.  Mornay." 

(a)  Counsel  for  the  plaintiff,  first  count  upon  this  the  defendants 
Brougham,  Denmany  and  Plait;  first  letter,  with  a  special  induce- 
for  the  defendant,  S'\t  J,  ScarleU  nient,  and  laying  special  damage; 
and  Campbell.  but   tJiis  count  was  abandoned  at 

(b)  The  plaintifT  declared  in  his      the  trial. 
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To  which  letter  the  defendant  sent  an  answer,  part  of 
which  is  set  out  in  the  second  count  of  the  declaration ; 
the  remainder  was  as  follows: — 

*'  Under  these  circumstances  I  thought  it  right  and  neigh- 
bourly to  put  you  on  your  guard  about  him  which  Mr. 
Read  and  I  ought  to  do.  I  intended  to  have  furnished  you 
with  more  information,  not  merely  about  him,  but  about 
another  person ;  but  as  you  have  not  treated  the  informa- 
tion I  have  given  you  in  the  way  I  took  it  for  granted  you 
would  have  done,  I  shall  decline  to  do  so,  particularly  as 
I  am  quite  sure  that  you  will  in  time  be  convinced  of  the 
rectitude  and  propriety  of  my  conduct.  After  what  I  told 
Pattison  yesterday  about  the  wine,  I  do  not  think  he  will 
like  to  live  in  the  neighbourhood  of  Putney ;  but  I  have  no 
objection  to  your  taking  him  into  your  service,  provided 
you  think  you  can  with  propriety  do  so  after  what  has 
passed.  I  am,  &c. 

*'  A,  F.  Momay,  Esq.  William  Jones." 

On  the  part  of  the  defendant  it  was  contended  that  this 
was  a  privileged  communication,  and  that  without  proof  of 
express  malice,  the  plaintiiF  must  be  nonsuited.  On  the 
part  of  the  plaintiff  it  was  insisted,  that  as  the  communi- 
cation originally  proceeded  from  the  defendant,  it  lay  upon 
bim  to  shew  the  motive  of  his  oflBcious  interference.  The 
learned  Judge  was  of  opinion  that  it  was  a  question  for  the 
jury,  whether,  in  writing  the  second  letter,  the  defendant 
had  acted  bondjide,  or  with  a  view  to  injure  the  plaintiff. 
A  verdict  having  been  found  for  the  plaintiff,  damages  80/., 

Sir  «7.  Scarlett  now  moved  for  a  new  trial.  This  was  a 
privileged  communication.  It  was  a  duty  which  the  defend- 
ant owed  to  society  to  communicate  to  Mornay  his  know- 
ledge of  the  misconduct  of  the  plaintiff,  whether  applied 
to  for  that  purpose  in  the  present  instance  or  not.  The 
act  was  prima  facie  lawful,  and  it  lay  upon  the  plaintiff  to 
impeach  the  defendant's  conduct  by  evidence  of  a  malicious 
intention. 
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Lord  Tenterden^  C.  J. — Though  the  defendant's  se- 
cond letter  was  written  in  answer  to  inquiries  made  by  Mr. 
Mornay,  yet  as  those  inquiries  were  invited  by  the  defendant, 
it  appeared  to  me  to  be  a  question  for  the  jury  whether 
that  letter  was  written  bonajide  under  an  impression  that 
the  defendant  was  performing  a  duty  which  he  owed  to 
Momay,  or  whether  it  was  written  with  the  malicious 
intention  of  injuring  the  plaintiff.  Witnesses  were  called 
on  the  part  of  the  defendant  for  the  purpose  of  substantia- 
ting the  charges  contained  in  his  second  letter.  As  no  jus- 
tification was  pleaded;  I  doubted  the  admissibility  of  this 
evidence,  but  I  did  receive  it  (a).  The  jury  having  found 
that  the  communication  was  made  with  a  malicious  inten- 
tion, I  think  the  plaintiff  was  entitled  to  a  verdict. 


Bayley,  J. — If  this  was  a  privileged  communication,  it 
would  be  a  good  defence  under  the  general  issue.  In 
general,  whatever  is  said  by  a  master  in  giving  the  character 
of  a  servant,  is  to  be  considered  as  a  privileged  communi- 
cation; but  if  the  communication  be  not  made  bona  fide,  it 
does  not  come  within  the  protection.  I  do  not  say  that  it 
is  essential  to  this  privilege  that  the  person  claiming  it 
should  have  been  put  into  action  by  the  opposite  party.  A 
person  who  knows  that  another  is  about  to  take  a  servant 
who  ought  not  to  be  taken,  may  induce  the  other  party  to 
make  inquiries  of  him,  and  the  answers  to  such  inquiries, 
if  made  bona  fide,  will  be  privileged ;  but  under  such  cir- 
cumstances it  will  be  a  question  for  the  jury  whether  the 
party  acted  bona  fide  from  a  sense  of  duty,  or  maliciously 
with  a  view  to  injure  the  plaintiff. 

LiTTLEDALE,  J. — The  question  whether  this  was  a  bona 
fide  communication  or  a  malicious  libel,  was  properly  sub- 
mitted to  the  jury.  In  the  consideration  of  that  question 
it  may  make  a  material  difference  whether  the  defendant 
volunteered  to  make  the  communication,  or  whether  he  was 


(<i)   Vide  Rogers  v.  Chftoii,  3  Bos.  &  Pull.  ^87. 
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originally  called  upon  to  do  so  by  the  other  party.  Stronger 
evidence  of  bonajides  may  reasonably  be  required  in  the 
one  case  than  in  the  other. 

Rule  refused  (a). 
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(a)  And  see  Har grave  v.  Le 
Breton,  4  Bun*.  2425.  So  where 
a  servant  has  lived  successively 
with  A,  and  B.,  and  the  latter, 
upon  dismissing  him,  calls  upon 
A.  to  request  that  he  will  not  give 
him  another  chliracter,  and  after- 


wards, upon  being  applied  to  him- 
self, gives  the  servant  a  bad  cha- 
racter, which  he  is  not  able  to 
prove,  it  was  held  that  malice 
might  be  inferred  by  the  jury. 
Roger*  V.  Cltflon,  S  B.  &  P.  587. 
And  see  Child  v.  Affleck,  post,  iv. 


1828. 


WOOLLEY  V.  SCOVELL. 

OASE  for  negligence  in  throwing  a  bag  of  wool  from  a  Where  ii.,  by 
lofty  warehouse  into  a  yard,  whereby  the  wool  fell  upon  act  of  B.  loses 

the  plaintiff,  who  was  in  the  yard,  and  injured  him.     Plea,  ^^f  presence  of 

••  A       1  •  1    1    i«         t       1  rn  1        ^    T  mmd,  and  m 

not  guilty.     At  the  trial  before  Lord  lenteraen,  C.  J.,  at  consequence 

the  sittings  at  Guildhall  after  last  term  (6),  the  following  '""^J^j^'r^*"' 
facts  appeared: — The  defendant  was  the  occupier  of  a  ceivesanin- 
warehouse,  the  windows   of  which  opened  into  a  yard.  "IJJj^ofB.  the 
Having  occasion  to  remove  a  bag  of  wool  from  an  upper  latter  is  not 
floor  of  the  warehouse,  the  defendant,  for  the  purpose  of  warning  given 

savins  time  and  expense,  directed  his  servants  to  throw  the  ^°  '^•.*°)™!?" 

^  .  T*  1  diately  before 

wool  out  of  the  window  of  the  warehouse.     Before  the  bag  the  accident. 

was  dropped  fron)  the  window,  one  of  the  defendant's 

servants  called  out  to  warn  passengers.     The  plaintiiF,  who 

happened  to  be  in  the  yard,  looked  up  and  saw  the  wool 

as  it  was  thrust  out  of  the  window ;  he  then  ran  across  the 

yard,  thinking,  as  he  afterwards  said,  that  he  should  have 

time  to  escape.     The  wool,  however,  fell  upon  him,  and 

he  sustained  a  considerable  injury.     The  learned  Judge 

told  the  jury,  that  if  they  were  of  opinion  that  the  plain-* 

tiflf  ran  wantonly  or  carelessly  into  danger,  they  ought  to 


'  (6)  Counsel  for  the  plaintiff, 
J.  Scarlett  and  F.  Kelly. 


;  for  the  defendants,   Sir 
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find  a  verdict  for  the  defendant;  but  that  if  they  thought 
the  plaintiiF  had  lost  his  presence  of  mind  by  the  act  of  the 
defendant,  and  in  the  confusion  produced  by  the  situation 
in  which  he  found  himself,  had  run  into  the  danger,  they 
ought  to  give  their  verdict  for  the  plaiutiff.  The  jury  found 
a  verdict  for  the  plaintiff,  damages  1 50/. 


Sir  J.  Scarlett  now  moved  to  set  aside  the  verdict,  on 
the  ground  of  misdirection.  The  rule  laid  down  by  the 
learned  Jtidge  was  very  humane,  but  it  is  submitted  that  it 
was  not  founded  in  law.  The  law  should  not  vary  accord- 
ing to  the  nerves  of  parties.  It  is  true  that  with  respect  to 
ships,  the  loss  must  be  borne  by  the  party  who  was  first  in 
the  wrong;  but  there  the  other  party  has  not  the  entire 
control  over  the  motions  of  his  vessel,  which  depend  upon 
the  winds  and  waves.  [Bayley,J.  You  complain  of  that 
part  of  the  direction  in  which  the  jury  were  told,  that  if 
the  plaintiff  was  deprived  of  his  presence  of  mind  by  the 
wrongful  act  of  the  defendant,  he  was  entitled  to  their 
verdict;  not  that  the  facts  of  the  case  did  not  warrant  such 
an  inference.] 

LordTENTERDEN,  C.  J.— The  first  fault  was  the  throw- 
ing of  the  wool  from  the  window  instead  of  lowering  it  by 
the  usual  mode,  by  a  crane.  This,  the  defendant  admitted, 
he  did  to  save  time. 

Bay  LEY,  J. — I  think  the  direction  was  right.  Whether 
the  pkiintiff  was  deprived  of  his  presence  of  mind  by  the 
act  of  the  defendant,  was  a  question  for  the  jury. 


LiTTLEDALE,  J. — I  have  no  doubt  whatever  that  the 
direction  was  right.  It  is  not  surprising  that  the  plaintiff 
should  have  been  alarmed,  and  should  thereby  have  lost 
his  self-possession;  and  this  alarm  was  occasioned  by  the 
wrongful  act  of  the  defendant. 

Rule  refused. 
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£aJECTMENT  for  lands  in  the  county  of  Gloucester.  Mortgagee 

At  the  trial,  before  Gaselee,  J.  at  the  last  assizes  for  that  !!?*i^.J]!!^!®![ 
'  '  in  eiectment 

county  {a),  a  mortgage  executed  by  the  defendant  to  the  against  the 
lessor  of  the  plaintiff  was  put  in  and  proved.     On  the  part  with^a  de- 

of  the  defendant,  it  was  contended  that  the  plaintiff  was  m^ndofpos- 

session, 
bound  to  go  further,  and  to  shew  the  defendant's  possession 

to  be  wrongful,  by  proof  of  a  demand  of  possession  before 

the  day  of  the  demise  laid  in  the  declaration.    The  learned 

J  udge  was  of  opinion  that  no  demand  of  possession  was 

necessary,  but  saved  the   point.      A  verdict  having  been 

found  for  the  plaintiff. 


Talfourd  now  moved  to  enter  a  nonsuit,  agreeably  to  the 
liberty  reserved.  The  mortgagor  is  tenant  to  the  mort- 
gagee. Partridge  v.  Bere  (b) ;  and  even  a  mere  tenant  at  will 


(a)  Counsel  for  *the  plainttfT, 
PMlpotU  ;  for  the  defendant,  Tal- 
fourd, 

(6)  5  B.  &  A.  604.  In  that  case 
the  Court  said : — **  Here  the  mort- 
gagor was  in  the  actual  possession 
of  the  mortgaged  premises  by  suf- 
ferance of  the  mortgagee,  who  has 
the  legal  title  vested  in  him.  The 
former,  therefore,  was  tenant  in  the 
strictest  definition  of  that  word." 
That  was  a  case  in  which  the 
mortgagee  declared  in  the  cha- 
racter of  reversioner  for  an  injury 
done  to  the  mortgaged  premises 
whilst  in  the  possession  of  the 
mortgagor.  In  order  to  recover  a 
compensation,  for  that  injury  in 
an  action  on  the  case,  it  was  ne- 
cessary that  the  plaintiff  shonld 
shew  that  he  was  not  himself  in 
possession,  and  that  he  would  be 
entitled  to  the  possession  at  a  fu- 
ture period.     The  precise  relation 


existing  between  the  occupier  and 
the  plaintiff  seems  to  be  immate- 
rial, as  a  remainder-man  may  sue 
in  case  in  respect  of  an  injury  to 
the  inheritance  committed  during 
the  continuance  of  the  particular 
estate. 

Whether  the  mortgagor  in  pos- 
session is  to  be  considered  as  a 
tenant  at  will,  or  as  a  tenant  at 
sufferance,  seems  to  depend  upon 
the  proof,  or  absence  of  proof,  of  as- 
sent to  such  possession  on  the  part 
of  the  mortgagee.  Until  such  proof 
is  given,  the  mortgagor  remaining 
in  possession  contrary  to  his  own 
conveyance,  would  appear  to  be  a 
wrong-doer,  and  merely  a  tenant 
by  sufferance.  As  in  strictness 
the  mortgagee  is  entitled  to  receive 
his  interest,  and  alto  to  possess  the 
land,  subject  to  an  equitable  lia- 
bility to  account  for  the  profits,  it 
may  perhaps  be  doubted  whether 
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is  not  liable  to  an  action  of  ejectment  until  the  will  is  deter- 


the  mere  receipt  of  interest  would 
be  conclusive  evidence  of  assent 
by  the  mortgagee  to  the  possession 
of  the  mortgagor.  But  supposing 
the  mortgagor,  by  the  assent  of 
the  mortgagee,  express  or  implied, 
to  the  possession  of  the  mortgagor, 
to  have  become  tenant  at  will 
to  the  mortgagee,  it  might  still 
be  questionable  whether,  as  that 
possession  was  merely  gratuitous, 
without  any  reservation  of  rent  or 
other  consideration  for  the  permis- 
sion, any  demand  of  possession 
would  be  necessary. 

A  mortgage,  strictly  speaking,  is 
an  estate  created  by  a  borrower  in 
favour  of  a  lender,  defeasible  upon 
the  repayment  of  the  loan  on  a  par- 
ticular day.  Litt.  sect.  832.  Such  a 
conveyance,  it  is  obvious,  may  cre- 
ate an  inconvenient  link  in  the  title, 
both  of  mortgagor  and  mortgagee, 
from  the  difficulty  of  ascertaining 
whether  the  money  was  or  was  not 
paid  at  the  appointed  day,  and 
whether,  therefore,  the  legal  estate, 
after  that  day,  is  in  the  borrower 
or  the  lender:  and  in  modern  con- 
veyancing the  usual  course  is,  to 
give  to  the  lender  an  absolute  and 
indefeasible  estate,  inserting  in  the 
conveyance  a  proviso,  and  some- 
times also  a  covenant,  that,  upon 
pa;^ment  of  the  debt  and  interest 
on  a  certain  day,  the  lender  shall 
re-convet/  the  estate.  This  species 
of  security  being  introduced  to 
effect  the  same  purpose  as  a  true 
mortgage,  is  generally  confounded 
with  it.  Such  quasi  mortgage  is 
in  reality  an  absolute  conveyance 
of  an  estate  upon  a  valuable  con- 
sideration, accompanied  with  a 
trust    to    rc-coiivey   in    a  certain 


event;  which  trust  whether  en- 
forced by  a  covenant  or  not,  can- 
not affisct  the  nature  of  the  legal 
estate  conveyed,  though  from  the 
evidence  which  it  affords  of  the 
intention  of  the  parties,  it  gives 
a  Court  of  Equity  power  to  con- 
sider the  transfer  as  a  mere  pledge. 
Where  there  is  a  trye  mortgage, 
the  legal  rights  of  the  parties  are 
the  same  as  in  the  case  of  every 
other  conveyance  upon  a  condition 
subsequent;  viz.  until  performance 
of  the  condition,  the  feoffee,  bar- 
gainee, lessee,  &c.,  is  considered 
the  legal  owner  of  the  property  con- 
veyed, as  fully  as  if  no  such  con- 
dition existed ;  and  upon  the  per- 
formance of  the  condition,  the 
feoffor,  bai]gainor,  lessor,  &c.,  is  in 
of  his  former  estate,  as  if  no  con- 
veyance had  been  executed.  At 
law,  therefore,  it  would  seem  that 
the  Court,  which  has  nothing  to 
do  with  the  pigneratitious  charac- 
ter of  the  transaction,  any  more 
than  with  the  motives  which  may 
have  induced  a  vendor  to  sell  his 
estate,  has  only  to  look  to  the 
form  of  the  conveyance,  whether 
it  be  by  feoffment,  bargain  and 
sale,  demise,  or  otherwise,  and 
whether  it  be  absolute  or  condi- 
tional, and  thereby  to  ascertain 
what  quantity  of  estate  passed  un- 
der it,  and  in  whom  the  legal  interest 
is  now  vested.  Thus  when  it  is  said 
that  a  mortgagor  shall  never  be  per- 
mitted to  dispute  the  title  of  his 
mortgagee,  this  position  is  found- 
ed, not  upon  the  relation  of  mort- 
gagor and  mortgagee,  but  upon  the 
general  principle  that  a  man  is 
estopped  from  setting  up  a  title 
inconsistent  with  that  which  he 
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has  by  his  own  deed  aflfected  to 
convey.  GootUUle  d.  Edwardt  v. 
BaUey^  Cowp.  599.  The  intro- 
duction of  the  term  "  mortgage*' 
into  an  inquiry  as  to  the  legal  rights 
of  parties  appears  to  be  calculated 
to  produce  no  other  eflfect  than 
perplexity  and  confusion. 

In  equity,  the  estate,  whether 
absolute  or  conditional,  and  whe- 
ther  the  condition  be  broken  or 
not,  is  merely  a  pledge,  distin- 
guishable from  a  simple  charge 
only  by  the  incidental  right  of  fore- 
closure (which,  however,  does  not 
exist  in  what  is  called  a  Welch 
mortgage). 

A  provision  is  commonly  in- 
serted, declaring  it  to  be  lawful 
for  the  grantor,  his  heirs  and  as- 
signs(where  he  has  the  inheritance,) 
or  his  executors,  administrators  and 
assigns,  (where  he  has  only  a  chat- 
tel interest,)  to  hold  and  enjoy,  and 
receive  the  rents  till  default  in  pay- 
ment. It  has  been  considered 
(Coote  on  Mortgages,  327,  5  B. 
&  A.  606,  n.)  that  the  effect  of 
this  provision  is  to  carve  out  and 
vest  in  the  grantor,  an  intermediate 
chattel  interest, or,  in  other  words, 
a  term  of  years;  but  the  case  re- 
ferred to  as  supporting  this  posi- 
tion, seems  by  no  means  to  war- 
rant it.  It  is  true  that  in  Powsely 
V.  Blackman,  Cro.  Jac.  659,  the 
mortgagor  was  to  remain  in  posses- 
sion until  default:  but  the  chattel 
interest  there  under  consideration 
was  not  the  estate  of  the  mortga- 
gor, but  that  of  his  lessee  for  years. 
The  consequence  of  this  construc- 
tion in  the  case  of  a  freehold  mort- 
gage, would  be,  that  as  the  course  of 
legal  devolution  cannot  be  changed 


at  the  will  of  the  parties,  the  legal 
term  must  devolve  upon  the  exe- 
cutors or  administrators  of  the 
grantor,  and  that  the  heir  for  whom 
the  benefit  was  intended,  can  obtain 
it  only  through  the  circuitous  me- 
dium of  a  suit  in  equity.  Nor 
does  this  construction  appear  to  be 
consistent  with  the  words  of  the 
proviso,  which  if  it  must  be  taken 
to  create  a  legal  interest,  seems 
rather  to  import  a  limitation  of  the 
fie  to  the  grantor,  his  heirs  and 
assigns,  until  default,  as  in  the  or- 
dinary case  of  a  limitation  in  a 
marriage  settlement  to  the  settlor, 
his  heirs  and  assigns,  until  the 
marriage.  Where  the  mortgage  is 
effected  by  a  grant  or  release  to 
uses,  this  defeasible  estate  of  the 
mortgagor  would  be  carved  out  of 
the  seisin  of  the  grantee,  or  releasee 
to  uses ;  but  where  the  mortgage 
deed  purports  to  operate  by  trans- 
mutation of  possession  as  a  com- 
mon law  conveyance,  it  is  con- 
ceived that  the  covenant  or  pr<h 
viso  for  the  retention  of  the  pos- 
session until  default  in  payment, 
would  raise  a  use  of  the  fee  in 
favour  of  the  mortgagor,  in  whom 
it  would  be  executed  eo  instanti 
by  the  statute.  It  would  seem 
that  the  intention  of  such  a  limi- 
tation could  not  be  satisfied  by 
any  other  Construction,  and  that 
the  result  in  the  case  of  the  settle- 
ment would  not  be  in  any  respect 
different,  if  the  fee  were  at  once 
limited  to  the  settlor,  with  a  pro- 
viso, that  until  the  marriage  it 
should  be  lawful  for  him,  his  heirs 
and  assigns,  to  hold  and  enjoy, 
(i.  e.  as  in  his  former  estate,)  and 
receive  the  rents.    If  so,  we  have 
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Goodtitle  d.  Gallaway  v.  Herbert  {a). 

Lord  Tenterden,  C.  J. — It  is  the  constant  practice  for 

the  mortgagee  to  recover  in  ejectment  against  the  mortgagor 

without  proof  of  any  demand  of  possession.     In  Partridge 

V.  Bere  we  held  that  the  mortgagor  was  merely  tenant  by 

sufferance. 

Rule  refused. 


ascertained  the  legal  effect  in  every 
stage  of  that  species  of  assurance 
called  a  mortgage,  so  far  as  regards 
the  construction  of  the  deed  itself. 
The  interest  of  the  mortgagor  re- 
tmning  the  possession  under  such  a 
proviso,  cannot  be  an  estate  at 
will,  for  then  it  would  be  deter- 
mined by  underletting,  which  it 
clearly  is  not.  Paw$ely  v.  Black- 
many  Cro.  Jac.  659. 

The  nature  of  the  legal  relation 
subsisting  between  the  grantor  and 
grantee,  (i.e.  mortgagor  and  mort- 
gagee,) independently  of  express 
contract,  must  be  detennined  upon 
principles  still  less  connected  with 
what,  borrowing  a  term  from  the 
Digest,  we  have  called  the  pigne- 
ratitious  character  of  the  transac- 
tion. When  the  proviso  for  quiet 
enjoyment  until  default  has  ceased 
to  operate,  the  relative  situation 
of  the  mortgagor  and  mortgagee 
is  reduced  to  the  simple  csise 
of  ^.  in  possession  of  B.'s  estate, 
upon  these  terms,  viz.  that  as  A.  is 
holding  over  after  a  possession  ori- 
ginally rightful,  he  is  not  a  mere 
trespasser,  but  is  tenant  either  at 
will  or  at  sufferance,  according  to 
the  assent  or  non -assent  of  the 
mortgagee. 

A  mortgage  for  years,  is  gene- 
rally created  by  way  of  bargain, 
and  sale,  to  avoid  the  necessity  of 
an  actual  entr^.  However,  the 
mortgage  money  expressed  to  be 


paid  as  the  consideration,  woald, 
without  words  of  bai^n  and  sale, 
raise  a  use  executed  by  the  statute. 
And  see  Sugd.  Powers,  4th  edit.  9, 
10.  As  it  is  immaterial  by  whom  the 
price  is  paid,  it  might  perhaps  have 
been  contended,  in  Chatfield  v. 
Parker  J  antCy  ii.  540,  that  the  first 
term  was  executed  in  W.  S.  &  J.  C . 
In  the  note  to  that  case,  549  (a;, 
for  "  W.  S.  &  J.C."  read  "Dowse." 

In  Birch  v.  Wright,  1  T.  R.  383, 
Buller,  J.,  expresses  an  opinion 
that  the  designations  of  mortgagor 
and  mortgagee  are  quite  sufficient, 
without  having  recourse  to  any 
other  description ;  but  when  it  is 
considered  in  what  very  different 
positions  a  mortgagor  and  mort- 
gagee may  be  placed  with  regard 
to  their  legal  rights,  by  reason  of 
the  conveyance  being  a  real,  or  a 
quasi  mortgage,  and  by  reason  of  its 
containing,  or  not  containing,  a 
proviso  for  the  mortgagor's  con- 
tinuing in  possession,  and  by  rea- 
son of  the  form  of  the  operative 
words,  the  premises  and  habendum^ 
and  that  when  all  these  are  ascei^ 
tained,  the  peculiar  rights  and  lia- 
bilities of  the  parties,  gud  mortga- 
gor and  mortgagee,  depend  wholly 
upon  equitable  principles,  the  use 
of  such  vague  terms  seems  calcu- 
lated to  create  dif!icullies,  rather 
than  to  remove  them. 

(«)4  T.  H.  680. 
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Doe  d.  Carr,  Widow,  u.  Billyard.  v^-^^ 

lUECTMENT  for  lands  at  Coningsby,  in  the  county  of  Possession  of 
Lincoln.     At  the  trial  before  Best,  C.  J.,  at  the  last  Sum-  ^^^  during  ' 
mer  assizes  for  the  county  of  Lincoln  (a),  the  facts  appeared  ^^""f®  months, 
to  be  these.      William  Torry,  the  father  of  the  lessor  of  the  tinues  sole, 
plaintiff,  died  seised,  leaving  also  a  son,  whose  children  andbyherhus- 
were  still  alive.     His  widow  entered  and  married  Holmes,  wards  for  40 
Holmes  and  his  wife  died  in  December,  1779,  upon  whose  5en"e  of  title 
death  the  lessor  of  the  plaintiff  entered,  and  three  months  in  the  heir  of 

the  wife   SUDS' 

afterwards,    in  March,   1780,  married  John  Carr,     The  cient  to  rebut 
defendant  claimed  under  some  conveyance  from  John  Cmr,  ^®  inference 
Upon  this  evidence  it  was  contended  for  the  lessor  of  the  the  father  of 

plaintiff,  that  thoush  she  was  not  the  heir  of  William  Torry,  ^®    j®\ 

r  '  o  J'  grounded  upon 

yet  she  had  an  adverse  possession  of  50  years,  inasmuch  his  prior  pos- 
as  the  possession  of  John  Carr  being  derived  from  her,  was  ap^ri'ne  that 
in  her  right,  and  referable  to  her  prior  seisin,  which,  though  the  son  and 
it  merged  in  the  seisin  of  the  husband  during  coverture,  father  lived  in 

reverted   to  her  on  his  death ;  and  Jaune  v.  Price  (b).  and  ^^^  immediate 

o»  •  r^  neighbourhood 

X)oed.  Hodsdeny,  Staple (c),  were  cited.     On  the  part  of  dunngthe  oc- 

the  defendant  it  was  said,  that  during  the  short  period  that  huS^nd  ^^'*^* 
the  lessor  of  the  plaintiff  had  the  possession,  she  acquired 
no  title,  she  was  a  mere  trespasser.  After  her  marriage 
Carr  became  the  trespasser,  and  by  continuing  in  posses- 
sion for  50  years,  he  acquired  a  title  by  adverse  possession 
against  the  heir  at  law  of  William  Torry.  The  lessor  of 
the  plaintiff  had  no  title ;  there  was,  therefore,  nothing  to 
revest  in  her  upon  the  death  of  her  husband.  The  learned 
Judge  told  the  jury,  that  the  evidence  of  old  Torry  having 
left  a  son  whose  children  are  still  alive,  would  put  an  end 
to  the  case,  unless  they  presumed,  as  they  were  at  liberty 
to  do,  that  old  Torty  was  only  tenant  for  life,  with  re- 
mainder to  his  daughter  in  fee ;  and  that  they  would  per- 
haps infer  this  from  the  circumstance  of  the  son's  residence 

(a)   Counsel    for  the  plaintiff,      .     (Jb)  5  Taunt.  326 ;  1  Marshall, 
Clinton  and  Humfrey ;  for  the  de-      68. 
fendant,  Clarke  and  F'uh.  (c)  3  T.  R.  684. 
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1898.  in  the  neighbourhood.     A  verdict  was  found  for  the  plain- 

""•^^^^  tiff,  with  liberty  to  the  defendant  to  move  to  enter  a  non- 

i;,  suit,  in  case  the  Court  should  be  of  opinion  that  there  was 

BiLLYARD.  uQ  room  for  the  presumption. 

Fish  now  moved  accordingly.  In  Jayne  v.  Price,  the 
Court  of  Common  Pleas  held,  that  40  years'  possession  by 
a  daughter  was  sufficient  to  rebut  the  presumption  of  a 
seisin  in  fee  in  the  mother,  arising  from  her  prior  posses- 
sion; it  appearing  that  the  son  and  heir  of  the  latter  had 
for  many  years  lived  within  seven  miles  of  the  property 
without  claiming  it.  Here  the  possession  of  the  daughter 
was  only  for  a  few  months,  a  period  much  too  short  to  raise 
any  presumption  in  her  favour,  sufficient  to  rebut  the  effect 
of  the  seisin  of  her  father.  In  Allen  v.  Rivington  (a),  where 
it  appeared  by  the  record  of  a  special  verdict  that  the  plain- 
tiff, the  lessee  in  ejectment,  had  possession  prior  to  the 
ouster,  and  no  title  was  found  for  the  defendant,  it  was 
held  that  the  plaintiff  was  without  question  entitled  to 
recover. 

Per  Curiam.  We  cannot  assume  the  occupation  by  the 
husband  to  be  adverse  to  the  prior  possession  of  the  wife. 
This  case,  therefore,  is  not  in  substance  distinguishable 
from  Jayne  v.  Price. 

Rule  refused. 


(a)  2  Saund.  111.  To  the  last 
edition  of  Saunders,  the  learned 
editors  have  added  the  following 
note : — **  See  contr^,  Burr.  2484, 
Roe  V.  Harvey;  2  T.  R.  749,  Doe 
V.  Barber.  This  case  is  evidently 
in  direct  contradiction  to  the  well- 
established  rule,  that  the  plaintiff 
in  ejectment  must  recover  by  the 
strength  of  his  own  title,  without 
any  regard  to  the  weakness  of  the 
defendant's.       The    word    eject- 


ment was  probably  used  by  mis- 
take instead  of  ejectione  Jirma; 
in  fact,  in  Siderfin's  report  of  this 
case,  the  action  is  stated  to  be  the 
latter.*'  So  in  Adams  on  Eject- 
ment, 2d  edit.  S2,  the  following 
note  is  appended  to  Doe  v.Barber: 
**  It  is  said  in  Rivington  v.  Allen, 
2  Saund.  3,  (Itl,)  that  if  in  an 
ejectment,  it  appear  by  the  re- 
cord of  a  special  verdict  that  the 
plaintiff  has  a  priority  of  posses- 
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sion,  no  title  is  found  for  the  de- 
fendant, the  plaintiff  shall  have 
judgment;  but  this  doctrine  teftns 
directly  overruled  by  the  case  here 
cited^  It  maj?,  however,  be  ob- 
served, that  in  Doe  d.  Httldane  v. 
Harvey^  4  Burr.  S484,  the  ques- 
tion before  the  Court  was,  not  as 
to  the  quantitjr  or  quality  of  the 
title  shewn  in  i\ieUuor  of  the  plain- 
tiff, but  as  to  the  sutBciency  of  the 
evidence  of  that  title;  which  point 
would  probably,  at  the  present 
day,  be  decided  in  conformity  with 
the  judgment  pronounced  by  Yates^ 
J.,  against  the  opinion  of  Lord 
Manffieldf  and  that  of  Atton,  J. 
who  had  directed  the  nonsuit. 
It  seems  strange  that  where  there 
was  nothing  to  cut  down  a  clear 
title  in  one  of  two  several  lessors 
of  the  plaintiff,  except  a  verbal 
statement  by  a  witness  on  cross- 
examination,  that  a  conveyance 
had  been  executed  to  the  other 
lessor  of  the  plaintiflf,  it  should  be 
held  that  the  plaintiff  could  not 
recover  upon  either  demise.  In 
Doe  d.  Crisp  v.  Barbery  3  T.  R. 
749,  it  was  expressly  found  that 
the  title  connected  with  the  pos- 
session of  the  lessor  of  the  plaintiff 
had  ceased,  and  therefore  could  not 
constitute  a  good  title,  either  to  re- 
cover in  ejectment,  or,  as  in  Frog' 
morton  d.  Fleming  v.  Scolty  2  East, 
467,  to  defend  in  ejectment.  There 
does  not  appear,  however,  to  be 
any  case  directly  overruling  Allen 


V.  Bivington,  and  deciding  that  a 
plaintiff  shall  not  recover  upon  an 
unexplained  prior  possession,  not 
in  his  lessor,  (as  the  case  seems  to 
have  been  considered,)  but  in  him- 
self. The  prior  posseuion  in  Allen 
V.  Rivington  seems  in  reality  to 
have  been  nothing  more  than  the 
formal  entry  confessed  by  the  de- 
fendant in  the  consent  rule,  which 
was  certainly  never  entered  into 
with  the  view  of  giving  the  plaintiff 
a  right  to  recover  in  the  absence 
of  all  title  in  his  lessor.  Had  the 
objection  been  anticipated  by  the 
person  who  drew  the  special  ver^ 
diet,  he  would,  no  doubt,  have 
stated,  that,  before  the  demise  to 
the  plaintiff,  the  defendant  was 
in  possession.  With  regard  to  the 
form  of  the  action  in  Allen  v.  Hi' 
vington,  it  appears  by  the  record 
that  the  plaintiff  had  judgment  to 
recover  his  term ;  which  he  could 
not  have  upon  the  old  writ  of 
ejectione  firmsy  as  distinguished 
from  the  writ  of  ejectment. 

A  person  in  possession  without 
title  may  maintain  trespass  against 
a  wrong-doer,  Graham  v.  Peat,  1 
East,  244;  Chambers  v,  Donaldsony 
11  East,  65;  Harper  v.  Charles- 
worthy  4  B.  &  C.  574.  But  where 
a  party  deprived  of  his  possession, 
seeks  to  recover  it  in  ejectment,  it 
is  competent  to  the  defendant, 
though  a  mere  wrong-doer,  to  shew 
that  the  right  of  possession  is  in  a 
third  person. 
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^•^^^^^  Doe,  od  the  demise  of  Lidgbird»  ».  Best. 

Perception  by   EjECTMENT  for  laods  in  Kent.     At  the  trial  before 

a  party  claim- 
ing as  heir,  of  Lord  Tenterden,  C.J.,  at  the   last  Maidstone  assizes,  it 

d^  onTd^  appeared  that  Francis  Lidgbird  died  seised  in  fee,  in  Octo- 
preceding  the  ber,  1820,  and  that  the  lessor  of  the  plaintiff  was  descended 
e^ence  of       ^toia  a  brother  of  Henry  Lidgbird,  who  was  grandfather  of 

seisin  on  such   Francis.     In  answer  to  this  case,  the  defendant  proved  that 

day :  sail  less  .  ... 

will  it  support  H.  Wilding,  claiming  to  be  heir  of  Francis  Lidgbird,  as  de- 

diHiiL^the  oe-  scended  from  a  sister  of  Henry  Lidgbird,  levied  a  fine  with 
riod  that  the  proclamation  in  Hilary  term,  1821.  All  the  tenants  of 
ring.  Francis  Lidgbird,  except  three,  having  attorned  to  Wilding, 

he,  in  April,  1821,  distrained  upon  the  three  for  half  a  year's 
rent,  due  at  Lady-day,  1821.  The  lessor  of  the  plaintiff 
asserted  his  title,  by  resisting  the  distress  in  the  name  of 
the  tenants.  In  the  course  of  the  replevin  suits,  it  was 
agreed  that  the  rents  should  be  paid  into  a  banking-house  to 
abide  the  event  of  one  of  those  causes.  At  the  trial  of  the 
cause  at  the  Maidstone  summer  assizes  1823,  the  lessor  of 
the  plaintiff  having  failed  in  proving  a  marriage  through 
which  he  claimed,  a  verdict  was  returned  for  the  defendant, 
and  the  half  year's  rents  which  became  due  at  Lady-day, 
I821>  were  paid  over  to  the  executors  of  Wildings  who  had 
died  after  the  trial.  No  entry  had  been  made  to  avoid  the 
fine.  The  learned  Judge  was  of  opinion,  upon  the  autho- 
rity of  Townshend  v.  Ashe  (a),  that  as  at  the  time  the  fine  was 
levied,  no  rent  had  been  received,  and  there  had  been  no 
actual  possession,  there  was  no  seisin  to  support  the  fine,  and 
that  partes  Jinis  nihil  habuerunt ;  but  gave  leave  to  move  to 
enter  a  nonsuit.  A  verdict  having  been  found  for  the  plaintiff. 

Sir  J.  Scarlett  now  moved  to  enter  a  nonsuit  agreeably 
to  the  liberty  reserved.  At  the  trial  of  the  replevin  cause. 
Wilding  established   his  pedigree,   and  he  afterwards  re- 

(a)  3  Atk.  33C;   1  Vez.  sen.  422;  more  fully  5  Cruise  Dig.  3d  ed.  121. 
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ceived  the  whole  rent  which  had  accrued  since  the  death  of  1828. 
his  ancestor,  as  from  which  time  he  had  therefore  the  pos- 
session. Doe  d.  Osborne  v.  Spencer  (a).  [Littledale,  J. 
If  there  had  been  no  decision  in  the  replevin  suit,  would 
the  five  years'  non-claim  have  been  a  bar  f  Lord  Tenterden, 
C.  J.  In  Doe  v.  Spencer  there  was  actual  possession.] 
The  question  is  whether  the  payment  of  rent  is  not  equiva- 
lent to  actual  possession.  [Bayley,  J.  Could  you  at  the 
time  the  fine  iivas  levied  have  said  that  Wilding  was  in  pos- 
session? He  had  not  then  received  rent,  because  his  title 
was  denied.] 

After  taking  time  to  consider  whether  a  rule  to  shew  cause 
should  be  granted  or  not,  Lord  Tenterden,  C.J.  delivered 
the  judgment  of  the  Court.  The  case  of  Lord  Townshendv. 
Ashe  seems  to  be  in  point.  There  the  fine  was  levied  in 
Hilary  term  1733,  of  shares  in  the  New  River.  At  that  time 
the  parties  had  not  received  any  profits  in  respect  of  those 
shares.  Upon  the  23rd  of  February,  1 733,  they  received 
from  the  New  River  Company,  a  sum  of  money,  which  had 
become  due  on  the  preceding  25th  of  December,  and  they 
continued  in  the  receipt  of  the  rents  until  1740.  It  was 
contended,  that  the  money,  though  not  received  till  February, 
being  due  at  Christmas,  the  receipt  should  relate  back  to 
that  period.  Lord  Hardmcke,  C.  said  "  The  answer 
given  on  the  plaintifi^'s  part  was,  that  no  rent  was  received 
by  the  defendants  till  after  the  fines  levied.  This  I  think 
a  full  answer;  for  till  then  there  could  be  no  disseisin. 
The  profits  were  in  the  hands  of  the  company  at  the  time 
of  the  fines  levied,  and  they  must  be  considered  as  received 
by  them  for  the  party  who  had  right,  and  not  for  a  wrong- 
doer. Nor  can  the  subsequent  payment  have  relation  to  the 
receipt  before  that  time,  for  fictions  and  relations  in  law  are 
good  to  support  right,  but  not  to  work  wrong."  Townshend 
▼.  Ashe  is  an  authority  to  shew  that  the  payment  in  this 
case,  at  a  subsequent  period,  of  the  rent  which  had  become 

(a)  i  1  East,  495. 
I  2 
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due  at  Lady-day^  1821,  was  no  evidence  of  Wilcling^s 
seisin  at  the  time  the  rent  became  due,  still  less  of  a  seisin 
in  Hilary  term  1828.  On  the  authority  of  that  case,  we 
are  of  opinion  that  when  Wilding  levied  the  fine,  he  was 
not  seised,  and  that  the  fine  was  consequently  no  bar  to  the 
title  of  the  lessor  of  the  plaintiff. 

Rule  refused. 


Sanders,  Clerk,  v,  Meredith  and  Wife. 

Payment  DEBT  on  the  bond  of  the  defendant  Ann,  before  her 

Ti^re%nnier.  carriage,  for  400/.,  bearing  date  2d  of  June,  1804.  The 
est  accruing  defendants  craved  oyer  of  the  bond  and  condition,  by  which 
indorsed  on    '  ^'^^  former  appeared  to  be  the  joint  and  several  obligation 

the  bond,  is  an  ^f  Jq/^^^  fVoofe  and  defendant  Ann,  then  Jnn  Woofe, 
acknowledg-  i.  •         •  «  i         i     r  -nk 

ment  that  the    conditioned  to  pay  200/.  and  interest  on  the  2d  of  Decem- 

SilnTue  Tuffi-  ^^^'  ^^^'  ^^^  defendants  then  pleaded,  first,  non  est 
cient  to  nega-  factum,  and,  secondly,  payment  by  John  Woqfe  before 
«o/vi/JosT  ^  action  brought.  The  replication  denied  the  payment.  At 
diem,  the  trial  before  Park,  J.,  at  the  last  assizes  for  the  County 

of  Devon  (a),  the  plaintiff  produced  and  proved  the  bond, 
on  which  were  indorsed  the  following  receipt  and  memo- 
randum. "  Exeter,  August  13th,  1808.  Received  of  the 
within  named  John  Woofe,  thirty  pounds,  for  three  years* 
interest  on  the  within  bond,  due  the  2d  day  of  June,  1807. 
Daniel  Sanders,^*  "  Memorandum,  at  this  time  the  pro- 
perty-tax, amounting  to  2/.  3s.  was  allowed  by  Mr.  San- 
ders, and  carried  to  the  part  discharge  of  another  bond, 
dated  24th  June,  1796.  Harry  James.^*  James,  who  pre- 
pared the  receipt  and  memorandum,  and  signed  the  latter, 
stated  that  he  received  30/.  from  John  Woofe,  to  pay  interest 
on  the  bond,  and  that  being  directed  to  pay  interest  only,  he 

(a)  Counsel  for  the  plaintiff,  WUde,  Serjt.  aod  FolUtt ;  for  the  de- 
fendants, Meraotthcr,  Serjt.  and  RennelL 


Sanders 
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made  no  demand  of  the  bond,  but  that  he  should  have         1898. 

required  the  bond  to  be  delivered  up,  if  his  instructions 

had  been  to  pay  the  principal.     John  Woofe,  for  v^'hom  the  v. 

defendant  j^nn  was  a  surety,    died  in  insolvent  circum-        ereoith. 

stances  in  1819*     For  the  defendants,  it  was  contended  that 

these  indorsements  were  not  sufficient  to  shew  that  the 

bond  had  been  a  subsisting  debt  within  20  years,  and  that 

from  the  memorandum,  it  must  be  inferred  that  the  debt 

bad    been    discharged,   inasmuch    as   the    21.  3s,   would 

otherwise  have  been  set  against  the  fourth  year's  interest, 

due  2d  June,    1808,  instead  of  being  carried  to  a  different 

account.     The  learned  Judge  refused  to  nonsuit  the  plain- 

liiF,  but  the  jury  adopting  this  view  of  the  case,  found  a  ver 

diet  for  the  defendants.     In  Michaelmas  term,  Merewether, 

Serjt.,  obtained  a  rule  nisi  for  a  new  trial,  against  which, 

Wilde,  Serjt.,  and  Follett,  now  shewed  cause.  The  bond 
being  more  than  20  years  old,  and  payable  more  than  20 
years  ago,  the  presumption  is,  that  it  is  satisfied.  And 
that  is  not  a  presumption  which  slight  circumstances  will 
rebut,  Willaume  v.  Gorges  (a).  It  can  only  be  got  over  by 
shewing  that  the  bond  was  actually  an  available  subsisting 
instrument  within  20  years;  as  by  a  demand  within  the 
time  not  objected  to,  a  payment  of  principal,  or  a  payment 
of  interest  accruing  due  within  the  time.  The  presump- 
tion of  law  is,  not  that  the  bond  was  paid  more  than  20 
years  ago,  but  that  if  it  had  been  a  subsisting  instrument, 
the  obligee  would  during  the  20  years  have  derived  some 
benefit  from  it ;  the  contrary  of  which  is  shewn  here  by 
the  memorandum.  The  principle  is,  that  at  some  time 
within  the  20  years  the  bond  has  been  paid.  If  the  obligee 
has  received  no  payment  on  account  of  principal,  if  he  has 
demanded  no  payment,  and  if  he  has  received  no  benefit  in 
the  shape  of  interest,  to  account  for  his  lying  by  so  long,  the 
presumption  will  arise.     Settlement  of  an  account  current, 

(a)   1    Campb.  Q\7.    And  see  Colsell  v,  Budd,  Ibid.  27 ;  Newman  v, 
Newman,  1  Stark.  N.  P.  C.  101. 
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without  noticing  the  bond»  is  sufficient  to  raise  a  presump* 
tion  of  payment,  although  within  the  20  years,  Oswald  v. 
Legh  (a).     If  this  had  been  a  subsisting  bond  at  the  time 


(a)  1  T.  R.  270.  In  that  case, 
BuUer,  J.  is  reported  to  have  said 
**  It  is  manifest  that  this  doctrine 
of  20  years'  presumption,  was  first 
taken  up  by  Lord  UaUy  who  only 
thought  it  a  circumstance  from 
whence  a  jury  might  presume  pay- 
ment. In  this  he  was  followed  by 
Lord  HoUyV/ho  held  that  if  a  bond 
be  of  twenty  years'  standing,  and 
no  demand  proved  thereon,  or  good 
cause  of  so  long  forbearance  shewn, 
on  solvit  ad  diem,  he  should  intend 
it  paid.  (Anon.  6  Mod.  9S).  This 
doctrine  was  aflerwards  adopted 
by  Lord  Raymond  in  the  case  of 
Constable  v.  Somerset,  That  was 
debt  upon  bond,  where  the  defen- 
dant and  executor  craved  o^er  of 
the  bond  and  of  the  condition, 
which  appeared  to  be  for  the  pay- 
mient  of  so  much  money  six  months 
after  the  death  of  the  defendant's 
testator.  The  defendant  in  his  plea, 
averred  that  the  testator  died  on 
the  15th  of  March,  1711,  and  that 
be  had  paid  the  said  sum  on  the 
16th  of  March,  1711,  within  six 
months  after  the  testator's  death, 
and  thereupon  issue  was  joined. 
The  defendant  relied  on  the  ground 
that  as  he,  after  the  death  of  the 
testator  his  father,  had  an  estate 
in  the  plaintiff's  neighbourhood, 
and  was  constant  and  regular  in  all 
his  payments,  it  should  be  pre- 
sumed that  the  money  was  paid  to 
the  plaintiff.  In  answer  to  this 
objection,  evidence  was  given  of  a 
demand  of  the  money  on  the  de- 
fendant himself  in  17 '25.    And  the 


Chief  Justice  said  that  the  pre- 
sumption of  money  having  been 
paid  which  was  due  on  bond,  if  it 
were  put  in  suit  after  SO  years' 
standing,  was  not  the  old, but  a  new 
doctrine,  which  had  been  intro- 
duced in  Lord  HaU^s  time,  and 
that  he  would  never  suffer  a  plain- 
tiflf  to  be  stripped  of  a  just  debt  by 
such  a  presumption  as  was  then 
contended  for."  The  opinion  that 
Lord  Hale  was  the  founder  of  this 
doctrine,  has  been  lately  contro- 
verted by  Mr.  Wilkinson  in  his 
very  able  **  Treatise  on  the  Limi- 
tation of  Actions."  That  learned 
writer  says,  (page  8,)  '^  I  have  met 
with  an  early  case  {ShelUtoe  v. 
Hars/a/^Clayt.l02,)  in  which  it  was 
ruled,  not  only  that  a  bond  should 
be  intended  after  thirty-five  years 
to  have  been  paid,  but  it  was  said 
the  usage  was  so  in  such  cases;  the 
case  (which  may  have  escaped  no- 
tice) was  ruled  in  8  Car.  1,  by 
WhitJield^Sei^t,  at YoH[, (ten years 
after  the  statute  21  Jac,  1.  c.  16;) 
it  was  an  action  of  debl  upon  bond 
for  440/.  against  the  defendant, 
as  executor  of  one  Cooper;  the 
bond  was  dated  35  years  since, 
and  no  suit  commenced  or  interest 
paid  during  all  this  time,  and  for 
these  reasons,  it  was  held  by  good 
construction,  that  this  bond  should 
be  intended  to  be  paid,  and  the 
Judge  said  the  usage  was  so  in  such 
cases,  and  the  jury  found  accord- 
ingly. See  also  the  eariy  cases  in 
Chancery,  Coles  v.  Emerson  1 
Chan.  Rep.  42 ;  Gtoffry  v.  Tkom 
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of  the  payment  in  August,  1808^  more  than  a  year's  interest 
would  have  been  due  on  the  bond.  This  would  have  been 
more  than  sufficient  to  absorb  the  2/.  Ss.  without  carry- 
ing it  to  the  amount  of  the  other  bond. 
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Meretoether,  Seijt,  contr^^  was  stopped  by  the  Court. 


BayleYi  J. — The  rule  is,  that  after  20  years,  payment  is 
presumed.  There  may  be  circumstances  to  induce  a  jury 
to  presume  payment  within  20  years.  It  is,  however,  very 
desirable  that  juries  should  understand  what  the  rule  is,  and 
that  they  should  not  be  induced  to  break  in  upon  that  rule. 
In  this  case,  on  the  ISth  of  August,  1808,  James  receives 
money  for  the  purpose  of  making  a  payment,  and  he  pays 


1  Chan.  Rep.  47;  and  Vin.  Abr. 
tit.  Length  of  Time ;  and  Blacket 
V.  Wail,  in  the  Court  of  Pleas  at 
Durham,  Durham  Ass.  18 12,  MS. 
where  the  plaintiff  recovered  in 
an  action   on  a  judgment  of  48 
years'    standing,    the  defendant's 
great  poverty  being  proved,  and 
Wood,  B.  who  tried  the  cause,  re- 
fused a  new  trial ;  and  see  Chritto- 
pher  V.  Sparke,  2  Jac.  &  W.  383, 
and  Wynn  v.  Waring,  (cited  in 
Fladang  v.  Winter,  19  Vesey,  jun. 
196),  Dujfield  v.  Creed,  5  £sp.  R. 
53;    Cooper  v.  Dame   Turner,  2 
Staii.  497 ;  Biggt  v.  Rohertt  and 
another,  3  Carr.  &  P.  43.     And 
tee  Tidd's  Practice,  18.  In  Wynne 
V.  Waring,  the  obligor  in  an  old 
bond  was  known  to  have  been  dis- 
tressed during  the  latter  part  of 
hb  life,  having  no  property   but 
real  estates  covered  with  mort- 
gages, and  the  Master  of  the  Rolls, 
having  directed  an  action  on  an 
issue,  the  jury  upon  these  and  other 
drcomstances,  cboogh  fifty  years 
had  lelapsed,  fbimd  that  the  pre- 
sumption of  payment  was  rebutted. 


The  rule  is  stated  thus  in  the.  Irish 
Statute,  8  Geo.  1.  c.  4.    **  It  may 
be  reasonably  presumed,  that  debts 
due  by  the  space  of  20  years  or 
more,   which  have  not  been  de- 
manded, nor  any  suits  prosecuted 
for  the  recovery   thereof,  by  the 
space  of  20  yean  past,  are  satisfied 
and   paid,  though  no  legal  dis- 
charge can  be  proved,  nor  proof 
made  of  the  payment,"   and  by 
section  2,  "  if  any   person  shall 
commence  or  prosecute  any  suit 
either  at  law  or  in  equity  in  Ire- 
land, for  the  recovery  of  any  debt 
due  by  single  bill  or  bond  under 
hand  and  seal,  or  by  judgment,  &c. 
where  no  suit  hath  been  prosecuted 
for  the  recovery  thereof,  nor  any 
interest  of  money  hath  been  paid, 
or  other  satisfaction  made  on  ac- 
count thereof,  within  the  space  of 
20  years  before   the  commence- 
ment of  such  suit,  the  defendant 
may   plead   payment."    And  see 
Du  BelUnx  v.  Lord  Waterpark,  1 
Dowl.  &  Ryl.  16 ;  T^tus  v.  Smft, 
2  Schoales  &  Lefiroy,  642. 
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thiee  years*  interest  up  to  June,  1807.    There  only  remains 
Sanders      ^  broken  sum  amounting  to  2l.3s.    James  had  not  money 
^*  enough  in  his  possession  to  make  up  all  the  interest,  which, 

unless  the  bond  was  discharged,  was  then  due.   It  does  not 
appear  whether  fVoofe  was  present  at  this  settlement  or 
not.      If  Woofe  was  present,  apd  was  satisfied  that  the 
bond  had  been  paid,  he  ought  to  have  required  it  to  be 
given  up.     If  he  was  not  present,  he  should  have  instructed 
James  to  get  the  bond  delivered  up.     But  it  does  not 
appear    that    then    or    afterwards    any    application    was 
made  to  have  the  bond  delivered  up.     It  often  happens 
that  a  payment  is  made  at  a  place  where  the  bond  is  not. 
In  such  a  case,  the  obligee  would  naturally  say,  I  will  take 
care  and  send  it  to  you.     Here  the  bond  was  in  the  pos- 
session of  the  parties  at  the  time  the  payment  takes  place. 
It  is  said  that  it  is  a  strong  circumstance   that  the  $/.  Ss. 
was  carried  to  another  existing  debt,  whereas  it  was  as  easy 
to  carry  it  to  the  account  of  the  bond  in  question.     There 
were  two  bond  debts  then  due,  and  I  do  not  think  the  fact 
of  the  plaintiff  ^s  desiring,  and  Jameses  submitting  to  carry 
the  broken  sum,  not  amounting  to  half,  or  even  a  quarter  of 
a  year's  interest,  to  the  account  of  the  other  bond  material. 
It  was  not  a  ground  upon  which  a  jury  could  form  a  safe 
belief  that  the  bond  was  discharged.     Then  it  is  said  that 
this  is  not  a  payment  of  interest  accruing  within  20  years, 
but  up  to  June,  1807,  only.    I  think  it  was  an  acknowledg- 
ment that  it  was  at  that  period  a  good  valid  subsisting 
bond.     This  case  ought  to  be  submitted  to  another  jury 
upon  payment  of  costs.     It  is  a  very  hard  case  upon  the 
defendants ;  and  it  is  very  desirable  that  some  arrangement 
should  be  come  to  between  the  parties. 

LiTTLEDALE,  J. — This  is  a  case  of  great  hardship,  but 
the  rule  is  to  presume  payment  after  20  years,  except  where 
there  has  been  an  acknowledgment  within  that  period. 
There  is  nothing  here  to  take  the  case  out  of  the  general 
rule,  but  the  2l.3s.  Whether  the  bond  of  1796  may  have 
been  paid  by  broken  sums  does  not  appear ;  as  far  as  it 


Sanders 


MICHAELMAS  TERM,  IX  GEO.  IV.  121 

goesy  it  is  a  circumstance  in  favour  of  the  defendants.  But        18S8. 

the  payment  in  August,  1808,  is  a  recognition  that  the  bond 

was  due  within  20  years.    James  paid  the  money  on  account      ^  '  t;. 

of  IVoofe,  and  James  says,  that  he  only  paid  interest,  other-     Meredith. 

wise  he  should  have  required  the  bond  to  be  delivered  up. 

This  shews  the  impression  upon  his  mind  that  the  principal 

was  not  paid.     There  must  be  a  new  trial  upon  payment 

of  costs. 

Parke,  J. — I  am  of  the  same  opinion.  This  bond  is 
more  than  20  years  old,  which  circumstance  raises  a  pre- 
sumption of  payment.  The  question  is  whether  there  has 
not  been  a  clear  acknowledgment  within  20  years.  The 
simple  payment  of  interest  which  has  accrued  within  20 
years,  is  a  clear  acknowledgment  that  the  bond  was  un- 
satisfied. Payment  within  20  years  of  interest  which  has 
accrued  beyond  the  20  years,  is  only  proof  that  such  a  bond 
once  existed.  But  the  making  of  the  indorsement  on  the 
bond  itself,  in  1808,  is  an  admission  that  the  debt  was  a 
valid  subsisting  debt  within  the  20  years.  I  rely  not  so 
much  on  the  payment  of  interest  as  upon  this  circumstance. 
They  make  no  demand  of  the  bond,  the  bond  is  not  de- 
livered up;  but  an  indorsement  is  made  on  the  bond. 
The  putting  of  the  2/.  Ss.  against  the  older  bond,  may 
deserve  consideration^  but  it  is  not  equivalent. 

Rule  absolute. 


Bird  v.  Jones. 

Assumpsit  for  board  and  lodging  for  defendant's  wife.  ^1,^^^  a  de- 
Plea,  nou  assumpsit;  and  issue  thereon.     At  the  trial  be-  rcndanti9 
fore  Gaselee,  J.,  at  the  last  assizes  for  the  County  of  Glou-  charged  with 
cester  (a),  the  following  facts  appeared.     In  1811,  the  de-  8uppl»e«fu^^ 

(o)  Counsel  for  the  plaintiff,  Ludlowy  Segt.,  and  Butbtf ;  for  the  de-  wife  during 

fendant,  Jittfice.  his  absence 

from  England, 
it  lies  upon  the  plaintiff  to  shew  what  means  of  subsistence  the  wife  possessed.  Qu. 
Whether  the  necessity  of  this  proof  is  dispensed  with  by  evidence  of  an  eiipress  promise 
of  payment. 
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fendant  having  become  erabarrassed  in  bis  circumstances 
went  to  Guernsey,  leaving  his  wife  and  daughter  in  posses- 
sion of  some  cottages,  the  separate  property  of  the  wife, 
the  rental  of  which  amounted  to  oOL  a  year,  but  which 
were  in  a  very  dilapidated  state.  The  defendant's  wife 
supported  herself  and  daughter  at  first  by  going  out  to  ser- 
vice. In  18^,  the  daughter  having  intermarried  with  the 
plaintiff,  the  defendant's  wife  went  to  live  with  her  daughter, 
and  was  supported  by  the  plaintiff.  The  defendant  having 
left  Guernsey  and  a  numerous  second  family,  in  conse- 
quence of  proceedings  against  him  therefor  bigamy, returned 
to  England,  where,  according  to  the  positive  testimony  of 
one  witness,  he  stated  an  account  with  the  defendant,  in 
which  his  wife's  board,  &c.  were  included,  and  -promised  to 
pay  the  balance,  amounting  to  196/.  On  the  part  of  the  de- 
fendant it  was  objected,  that  there  was  no  legal  evidence  of 
the  first  marriage.  The  learned  Judge,  however,  ruled  that  a 
marriage  in  fact  was  sufficient  (a).  It  was  then  submitted  to 
the  jury  that  no  evidence  had  been  given  to  satisfy  them, 
that  the  defendant  had  not  allowed  his  wife  a  sufficient 
maintenance,  and  that  in  the  absence  of  such  proof,  the  de- 
fendant was  not  liable  to  pay.  The  learned  Judge  told  the 
jury  that  there  was  no  evidence  of  the  state  of  the  defend- 
ant's property;  that  it  was  in  one  of  the  defendant's  cot- 
tages that  the  wife  of  the  defendant  had  lived  with  the 
plaintiff;  that  one  of  the  witnesses  had  spoken  to  a  positive 
promise  by  the  defendant  to  pay ;  and  he  directed  the 
jury  to  say  whether  this  promise  was  or  was  not  made,  and 


(a)  In  all  personal  actions*  ex- 
cept the  action  of  criro.  con.  gene- 
ral reputation  is  sufficient  evidence 
of  marriage.  Morris  v.  Miller,  1 
W.  Bla.  632,  4  Burr.  2057;  Leader 
V.  Bony,  1  Esp.  N.  P.  C.  353 ; 
sed  xnA  Dickenson  et  ux,  v.  Davis, 
1  Stra.  480;  and  see  2  Roll.  Ab. 
551, 1. 5 ;  May  v.  May,  Bull.  N.  P- 


112;  Hervey  v.  Hervey,2  W.  Bla. 
877;  1  Went.Pleading,42;  2  Wms. 
Saunders,  44,  c.n. ;  Bro.  Abr.  Trial, 
pi.  16;  Smithv,  Hmon,  1  Philliraore» 
287;  Faremouih  v.  Watson,  ib.  355 ; 
Qu,  as  to  the  proof  of  marriage  in 
proceedings  in  dower,  or  where  a 
party  makes  title  under  a  marriage 
settlement  ? 
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to  what  extent     A  verdict  having  been  found  for  the  de-         1828. 
fendanty 

Busby  now  moved  for  a  new  trial.     In  Hornbuckle  v. 
Hortibury  (a)  it  was  ruled  by  Lord  Ellenborough,  that  a  hus- 
band, who,  after  allowing  his  wife  a  separate  maintenance, 
promises  to  pay  the  amount  of  a  debt  which  she  contracts 
in  a  state  of  separation,  cannot  afterwards  recede  from  his 
promise  on  the  ground    that  the  plaintiff  knew  that  he 
allowed  his  wife  a  separate  maintenance,  and  that  he  made 
the  promise  under  a  misapprehension  of  the  law  (6).     The 
case  of  Holt  v.  Brten  (c)  fully  recognizes  the  principle  laid 
down  in  Hombuckle  v.  Hombury;  though  in  Holt  v.  Brien 
the  condition  not  having  been  performed,  it  was  held,  that 
the  plaintiff  was  not  entitled  to  recover.     This  case  is  much 
stronger  than  Hombuckle  v.  Hornbury,  as  there  a  separate 
niaintenance  was  proved.     Here,  though  the  wife  might 
have  been  maintained  by  the  rent  of  the  cottages,  supposing 
that  it  was  not  swallowed  up  by  the  dilapidations  and  that 
she  received  the  amount,  it  was  not  shewn  that  any  rent 
was  ever  paid  to  her. 

Lord  Tenterden,  C.J. — l^he  wife  maintained  herself 
nine  years,  and  then  went  to  live  with  the  plaintiff,  who  was 
her  son-in-law,  and  when  the  husband  returned,  they  tried 
to  make  him  pay.  It  might  be  true  that  the  cottages  were 
in  such  a  state  as  to  be  of  no  value,  or  that  the  rents  were 
not  in  fact  paid,  but  it  did  not  appear  that  the  wife  was  less 
capable  of  supporting  herself  after  she  went  to  live  with 
the  plaintiff,  than  she  was  during  the  nine  years  preceding. 
The  promise  might  have  made  the  defendant  liable ;  but  it 
was  for  the  jury  to  say  whether  they  believed  that  such  a 
promise  had  in  fact  been  made. 

Bayley,  J. — It  was  part  of  the  plaintiff's  case,  to  shew 
(ii)  2  Stark.  N.  P.C.  I7r.     (6)  Ante,  i.  566  (/).     (c)  4  Bam.  &  Aid.  352. 
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that  the  wife  was  in  sueh  a  state  as  to  render  it  necessary 
that  she  should  be  supplied  by  the  plaintiff.  No  evidence  of 
her  circumstances  appears  to  have  been  given.  It  was  for 
the  jury  to  say  whether  they  believed  the  witness  or  not. 

Rule  refused. 


Calvert  and  another  v.  Susannah  Gordon,  Executrix 
of  the  last  Will  and  Testament  of  Alexander  Gordon, 
deceased. 

Upon  a  bond  DeBT  on  bond  of  the  testator,  conditioned  for  the  faith- 
for  a  collecting  ^^^  service  of  Richard  Edwards^  as  a  collecting  clerk  to  the 
clerk's  truly      obligees  and  other  persons  trading  under  the  firm  of  Felix 

accounting  for  r^        i>  '  •  n    •  i      • 

and  pacing  Calvert  and  Co.,  from  time  to  time  and  at  all  times  during 

over  monejrs  ^^  continuance  in  their  service  and  employ.     Plea,   that 

ceived  from  Edwards  remained  in  the  service  of  the  plaintiffs  and  their 

and  at  all  co-partners,  as  such  collecting  clerk,  from,  &c.  until  a  certain 

times  during  other  day,  to  wit,  Slst  October,  1821,  on  which  day  and 

ance  in  the  year  the  said  testator  died,  and  continually  from  thenceforth 

service,  the       m^^jj  ^\^^  jjj^jg  ^f  jjjg  giving  of  the  notice  hereinafter   men- 
obligor  cannot    ,  .  . 
discharge  him-  tioned.     Averment  of  faithful  service,  &c.  during  such  con- 

If  t         c 

ther  Uabiiity"  ^'""^nce  of  the  service,  &c.  Averment,  that  within  a  short 
by  giving  no-  and  reasonable  time  in  this  behalf,  after  the  death  of  the 
ticular  day        ^^^^  testator  and  before  the  committing  of  any  breach  of 

that  from  the  said  condition,  to  wit,  on  8cc.,  at  &c.,  defendant,  as 
thenceforward  ,  •      «  .•       •  •  •       .       i   •     -ir     .  % 

he  will  not  re-  executrix,  occ,  gave  notice  m  writing  to  plaintiffs  that  she 

main  surety,     ^j^^  g^jj  defendant,  as  such  executrix,  would  not  remain 

Sembley  that  ,  ,  \     ^ 

such  obligor      surety  to,  or  guarantee  or  indemnify  plaintiffs.  Sec,  for  the 

lia^ble'irair  fidelity  of  or  to,  and  faithful  performance  by  said  Edwards 
events  during    of  his  said  duty  as  such  collecting  clerk;  and  so  plaintiffs, 

the  wholii  De— 

riodoftheser-  ^  damnified,  were  damnified  of  their  own  wrong.     The 

^^^'  replication  assigned  one  breach  before  the  notice,  and  then, 

A  surety  i^  o  j  > 

may  protect  himself  by  stipulating  in  the  instrument  of  guarantee,  that  he  shall  be  at 
liberty  to  determine  his  liaoility  at  the  expiration  of  a  specified  time  after  notice. 

Costs  of  a  gocM^  jury  upon  execution  of  writ  of  inquiry  under  8  &  9  T^.  3,  c.  11,  not 
allowed, although  the  Judge  certify  that  it  was  a  proper  cause  to  be  tried  by  a  special  jury. 
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bj^  way  of  second  breach,  stated,  that  after  the  time  of  the 
said  supposed  notice,  and  before  the  day  of  exhibiting,  &c., 
and  whilst  Edwards  was  in  said  service  and  employ  as  such 
collecting  clerk  as  aforesaid,  to  wit,  on  &c.,  and  on  divers 
other  days  and  times  between  that  day  and  the  said  l6th 
day  of  May,  1826,  divers  other  sums  of  money  of  and  be- 
longing to  the  persons  for  the  time  being*  carrying  on,  &c., 
amounting  to  a  large  sum,  to  wit,  QOOO/,,  were  collected 
by  and  came  to  the  hands  of  Edwards;  yet  Edwards  did 
not  from  time  to  time,  or  at  any  time,  well  and  truly  account 
for,  pay,  deliver  over,  or  make  good  the  said  last  men- 
tioned sum  of  money,  or  any  part  thereof,  unto  the  persons 
for  the  time  being  carrying  on,  &c.,  or  any  or  ^either  of 
them,  although  often  requested  so  to  do,  but  wholly  omit- 
ted and  neglected  so  to  do,  whereby  the  persons  for  the 
time  being  carrying  on,  &c.,  have  lost  and  been  deprived 
of  the  said  last  mentioned  sum  of  money.     And  the  said 
plaintiffs  say,  that  neither  testator  in  his  life-time,  nor  the 
said  defendant  since  his  death,  have  nor  hath  either  of  them, 
nor  hath  said  Edwards  nor  said  Kent,  (a  co-surety),  their 
or  either  of  their  heirs,  &c.,  indemnified  the  persons  for  the 
time  being  carrying  on,  &c.,  or  any  or  either  of  them,  or 
any  or  either  of  their  heirs,  &c.,  from  the  said  loss  so 
occasioned  by  the  said  Edwards  so  omitting  to  account 
as  aforesaid,  but  have  wholly  neglected  so  to  do,  contrary 
to  the  condition  of  the  said  writing  obligatory.     Verifica- 
tion and  prayer  of  judgment.     The  rejoinder  stated,  that 
the  sums  mentioned  in  the  replication  as  having  been  col- 
lected by  and  come  to  the  hands  of  Edwards,  were  three 
several  sums  of  money,  to  wit,  one  of  them  a  large  sum  of 
money,  to  wit,  &c.,  was  a  sum  of  money  which  at  the  said 
time,  when  &c.,  in  the  said  replication  mentioned,  at  &c., 
was  collected  by  and  came  to  the  hands  of  Edwards  from 
one  A.B.]  and  after  alleging  the  receipt  of  two  other  sums 
in  the  same  manner,    the  rejoinder  avers  that  Edwards, 
within  a  reasonable  time  afterwards,  to  wit,  on  &c.,  at  &c., 
did  well  and  truly  account  for,  pay,  8cc.  the  said  three  sums 
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of  money  unto  the  said  persons  for  the  time  being  carrying 
on,  &,c.     Surrejoinder,  that  the  said  three  last  mentioned 
sums  were  not,  nor  are  nor  is  any  or  either  of  them,  the 
same  identical  sums  or  sum  as  in  the  said  replication  se^ 
condly  above  are  mentioned,  but  are  other  and  different 
sums,  in  respect  whereof  the  said  plaintiffs  have  assigned 
the  said  last  mentioned  breach  of  the  said  condition;  and 
that  the  said  plaintiffs  have  assigned  the  said  second  breach 
of  the  said  condition  for  this,   to  wit,  that  after  Edwards 
entered  into,  and  during  the  time  that  he  was  in  the  said 
service  and  employ,  and  before  the  exhibiting,  8ic.,  and 
before  the  time  of  the  said  supposed  notice,  to  wit,  on  the 
said  2d  day  of  May,  1820,  and  on  divers  other  days  and 
times  between  that  day  and  the  said  31st  day  of  October, 
1821,  divers  sums  of  money  other  and  different  than  the 
said  three  several  sums  in  the  said  second  rejoinder  alleged 
to    have  been   received  and  accounted  for  by   Edwards, 
were  collected   by  and   came  to  the   hands  of   the  said 
Edwards  as  such  collecting  clerk  as  aforesaid,  of  and  be- 
longing to  the  said  persons  for  the  time  being  carrying  on  the 
said  business  of  a  brewer  so  carried  on  under  the  said  firm 
as  aforesaid;  which  said  other  and  different  sums  of  money 
amounted  to  a  large  sum  of  money,  to  wit,  2000/. :  Yet 
the  said  Edwards  did  not  from  time  to  time,  or  at  any 
time,  well  or  truly  account  for,  pay,  deliver,  or  make  good 
unto  the   said  plaintiffs,  or  to  the  other  persons  for  the 
time  being  carrying  on,  &c.,  or  to  any  or  either  of  them,  the 
said  .last  mentioned  sums  of  money  so  collected  by  him  as 
aforesaid,  or  any  part  thereof,  although  often  requested  so 
to  do ;  and  the  said  last  mentioned  sums  so  collected  by 
the  said  Edwards  as  aforesaid,  are  and  each  of  them  is 
wholly  unpaid  and  unsatisfied,  contrary,  Sec.;  and  which 
last  mentioned  sums,  so  mentioned  and  set  forth  in  the  said 
breach  of  the  said  condition  secondly  above  assigned,  are 
and  each  and  every  of  them  is  other  and  different  than  the 
said  three  several  sums  of  money,  and  each,  &c.,  in  that 
behalf  mentioned  in  that  part  of  the  said  rejoinder  of  the 
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said  defendant  by  her  above  pleaded  to  the  said  breach  of 
the  said  condition  secondly  above  assigned  in  the  said  re- 
plication: And  this  the  said  plaintiffs  pray  may  be  inquired 
of  by  the  country.  To  this  surrejoinder  the  defendant 
demurred,  and  the  plaintiffs  joined  in  demurrer.  Upon 
argument  (a)  the  Court  held  that  the  surrejoinder  was  good ; 
and  interlocutory  judgment  was  signed  under  8  &  9  W.3, 
c.  11.  Pursuant  to  that  statute,  notice  of  executing  a  writ 
of  inquiry  before  the  Lord  Chief  Justice,  to  assess  the 
damages  upon  the  breaches  assigned,  was  given  for  the  ad- 
journed sittings  after  last  Hilary  term.  The  plaintiffs  moved 
for  and  obtained  a  rule  for  a  good  jury  on  the  execution 
of  the  writ;  and  such  jury  was  accordingly  summoned. 
The  execution  of  the  writ  was  appointed  for  the  21st  of 
October,  but  did  not  take  place  until  the  23d,  when  the 
case  was  called  on  before  Lord  Tenterden,  C.  J.  After 
proceeding  some  way  with  the  plaintiff's  case,  it  was  agreed 
that  the  damages  should  be  referred  to  a  barrister,  who 
was  to  examine  the  accounts  and  certify  the  amount  of 
damages  upon  each  breach.  .  His  lordship  certified  that  it 
was  a  proper  cause  to  be  tried  by  a  special  jury.  The 
referee  having  certified  that  the  damages  upon  the  first 
breach,  relating  to  moneys  received  before  the  giving  of  the 
notice  of  discontinuing  the  guarantee,  amounted  to  1 7/.  2s»; 
and  upon  the  second  breach,  in  respect  of  sums  received 
after  the  notice,  amounted  to  1744/.  \s.  Sd., 

F.  Pollock  now  moved  in  arrest  of  judgment.  From  the 
nature  of  the  transaction,  the  obligor  or  his  personal  repre- 
sentative must  be  at  liberty  to  discontinue  the  guarantee. 
A  contrary  decision  would  bind  the  surety  to  answer  for 
the  conduct  of  the  clerk  during  the  joint  lives  of  the  master 
and  clerk,  provided  they  continued  in  that  relation  to  one 
another,  notwithstanding  any  change  of  circumstances  or 
conduct  on  the  part  of  the  clerk.     It  cannot  but  have  been 

{a)  See  the  argument  andjudg-      refereDce  to  the  Jirst  breach  a»- 
ment,  ante,  t.  497,  and  7  B.  &  C.      signefl  fully  stated,  ante,  i.  497. 
808;  and  see  the  pleadings  with 
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1828.  understood  by  all  the  parties,  when  they  entered  into  this 

^^^^'^^^  arrangement,  that  it  was  liable  to  be  put  an  end  to  upon 

v^ALVERT 

V,  reasonable  notice. 


Gordon. 


Lord  Texterden,  C.J. — The  only  question  raised  by 
the  defendant's  second  plea  is,  whether  it  is  competent  to 
the  surety  to  put  an  end  to  his  liability  by  giving  a  notice, 
which  is  to  take  effect  from  the  very  day  on  which  it  is 
given.  It  would  be  a  hardship  upon  the  master  if  this 
could  be  done.  It  is  said  that  it  would  be  a  hardship  on 
the  surety,  if  bis  liability  must  necessarily  continue  during 
the  whole  time  that  the  principal  remains  in  the  service; 
but  looking  at  the  instrument  itself,  it  would  appear  that 
it  was  the  intention  of  the  testator  to  enter  into  this  unli- 
mited engagement.  It  was  competent  to  him  to  stipulate 
that  he  should  be  discharged  from  all  future  liability,  after 
a  specified  time  after  notice  given.    This  he  has  not  done. 

Rule  refused. 

On  the  taxation  of  costs,  the  plaintiffs  claimed  to  be 
allowed  the  sum  of  12/.  ISs.  paid  to  the  jur}*;  4/. 45.  for 
summoning  the  jury  three  days;  the  sheriff's  fee  of  1/.  I5.; 
and  the  expense  of  the  motion  for  a  good  jury,  and  the 
rule  thereon.  All  these  claims  were  rejected  by  the  Master, 
who  allowed  only  the  usual  sum  paid  to  a  common  jury, 
viz.  1/.  Is. 

Chilton  now  moved  for  a  rule  to  shew  cause  why  it 
should  not  be  referred  back  to  the  Master  to  review  his 
taxation.  In  Hamelton  v.  Style  (a),  and  Wilks  v.  Eatnes  (6), 
upon  consideration  of  the  Jury  Act,  3  Geo.  2,  c.  Q5,  s.  16, 
which  says,  that  the  party  applying  for  a  special  jury  shall 
be  at  the  costs  of  striking  the  same,  the  Court  held, 
that  if  the  verdict  goes  on  that  side  which  moved  for  the 
special  jury,  the  extraordinary  allowance  to  a  special  jury, 
and  all  the  expense  that  attend  the  actual  striking,  should 
be  taxed  and  allowed  against  the  losing  party.  The  late 
statute,  6  Geo.  4,  c.  30,  s.  34,  restrains  the  right  to  costs, 
(a)  2  Stra.    1080.  (6)  Ibid. 
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unless  the  Judge  certifies.     Here  a  certificate  bad  been 

Per  Curiam,     A  good  jury  is  not  a  special  jury  within      Gordon. 

the  meaning  of  the  several  acts  on  the  subject  of  juries;  and 

the  Master  now  certifies  that  both  before  and  since  the  late 

statute,  the  practice  had  been  invariably  to  disallow  the 

extra  expense  of  a  good  jury  upon  the  execution  of  a  writ 

of  inquiry.     Whereupon 

Rule  refused. 


Pitt,  Esq.  v.  New,  M.  D. 

The  defendant  was  held  to  bail  on  the  following  affidavit.  Affidavit  to 
Joseph  Pitt,  of  8cc.,  maketh  oath  and  saith,  that  John  New,  for  money  paid 
of  &c.,  is  justly  and  truly  indebted  to  him,  this  deponent,  g^J^^^I^^Jfit  ^f 
in  the  sum  of  6,400/.  for  money  paid,  laid  out,  and  ex-  the  defendant, 
pended,  by  this  deponent,  to  and  for  the  use  and  benefit  of  j„g  «  ^^ ),;,  * 
the  said  John  New,  and  for  money  due  and  payable  from  r®n"®?V*  ** 
the  said  John  New  to  this  deponent,  for  interest  upon  and 
for  the  forbearance  of  divers  large  sums  of  money  owing 
from  the  said  John  New  to  this  deponent,  and  by  him,  this 
deponent,  forborne  to  the  said  John  New,  for  divers  long 
spaces  of  time,  now  elapsed,  at  the  request  of  the  said 
John  New. 

F.  Pollock,  upon  the  authority  o(  Durnford\,  Messiter{a), 
obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause 
why  the  defendant  should  not  be  discharged  out  of  the 
custody  of  the  sheriff  of  the  county  of  Gloucester,  as  to 
this  action,  on  filing  common  bail,  on  the  ground  of  a  defect 
in  the  affidavit  to  hold  to  bsiil,  in  not  alleging  that  the 
money  had  been  paid  at  the  defendant's  request. 

Campbell  now  shewed  cause.  In  Durnford  v.  Messiter, 
it  was  held,  that  an  affidavit  stating  that  the  defendant  was 
indebted  to  the  plaintiff  in  QOL  for  money  advanced,  laid 
out,  expended  and  paid,  and  for  goods  sold  and  delivered 
by  the  plaintiff  to  and  for  the  use  of  the  defendant,  and 

(a)  5M.&S.  44G. 
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also  for  work,  labour  and  diligence,  and  for  fees  due  and 
of  right  payable  to  the  plaintiff  as  an  attorney,  in  respect 
thereof,  for  and  on  the  behalf  of  the  defendant,  but  omit- 
ting to  state  that  it  was  at  the  special  instance  and  request 
of  the  defendant,  was  insuflicieut.  But  it  does  not  appear 
from  the  report  of  that  case,  that  the  attention  of  the  Court 
was  called  to  Ei/re  v.  Iltilton  (a)  and  Bliss  v.  Atkins  (6)* 
In  the  former  of  these  cases,  the  affidavit  stated  that  the 
defendant  was  indebted  to  the  plaintiff  in  3000/.,  for  money 
paid,  laid  out  and  expended  by  the  plaintiff  for  the  use  of 
the  defendant,  without  adding  that  it  was  paid  at  the  de- 
fendant's request.  And  Perks  v.  Severn  (c)  was  cited,  but 
Gibbsy  C.  J.  said,  "  In  that  case,  it  did  not  appear  to  whom 
the  goods  were  sold;  it  might  be  a  sale  to  the  defendant, 
or  to  another  for  whose  debt  he  had  made  himself  respon- 
sible, therefore  the  nature  of  the  debt  did  not  sufficiently 
appear ;  if  it  had  been  said  that  the  goods  were  sold  by  the 
plaintiff  to  the  defendant,  that  would  have  been  sufficient.  If 
the  provision  now  contended  for  was  requisite  in  one  case, 
it  must  be  necessary  in  another.  It  would  be  impossible 
to  expect,  in  the  case  of  an  action  for  money  had  and  re- 
ceived {d)y  that  the  plaintiff  should  swear  that  it  was  had 


(a)  5  Taunt.  704,  1  Marih.315. 

(6)5Taunt.75C,lMarsh.3ir,n. 
So  in  Brozcn  v.  Gamier,  6  Taunt. 
389,  where  the  affidavit  stated  tliat 
the  defendant  was  indebted  to  the 
plaintifl*  in  15/.  and  upwards,  for 
the  hire  of  divers  carriaircs  of  che 
plaintiff,  hired  to  and  for  the  use  of 
the  defendant,  and  for  work  and 
labour  done  by  (he  plaintift'  for  the 
defendant,  without  inserting  the 
words  "  at  his  request,"  it  was 
objected  on  the  behalf  of  the  de- 
fendant, that  he  might  have  had 
tlic  use  of  the  carriages,  and  yet 
not  be  answerable  to  the  plaintitT 
unless  he  had  contracted  for  them, 
and  that  he  was  not  answerable 
for  the  work  unless  done  upon  his 


,  retainer.  But  the  Court  there  $aid, 
that  '*  hired  to  the  defendant"  was 
equivalent  to  saying  "  let  to  hire 
to  the  defendant,**  and  implied  a 
contract,  and  that  the  iecond  olh- 
jcction  hud  been  held  to  he  instif- 
ficient, 

(r)  7  East,  194;  3  Smith,  339. 

(</)  It  seems  probable  that  the 
learned  Judge  here  spoke  of  the 
action  for  money  paid,  and  not  for 
money  had  and  received,  as  stated 
in  the  report;  for  where  A^  re- 
ceives money  to  the  use  of  B,  any 
request  by  either  A.  or  B.  appears 
to  be  wholly  immaterial,  and  is 
never  alleged  even  in  adedarationy 
by  the  most  verbose  pleader.  Sup- 
posing the  learned  Judge's  observa- 
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aud  received  by  the  defendant,  to  the  use  of  the  plaintiff  at  the 
defendant's  request^  for  in  far  the  greater  number  of  cases, 
that  the  money  is  received  to  the  plaintiff's  use>  is  only  a 
conclusion  resulting  from  the  construction  which  the  plain* 
tiff^  swearing  to  the  best  of  his  judgment,  puts  upon  a  trans- 
action, from  which  he  conceives  a  debt  to  result,  but  no 
request  in  fact  is  made  by  the  defendant."  And  in  li/iss  v. 
Atkim,  that  Court  held  an  affidavit  to  be  sufficient,  which 
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tioiis  to  have  been  meant  to  apply 
to  the  action  for  money  paid,  laid 
out  and  expended,  the  very  diffi- 
culty pointed  out  by  the  learned 
Judge,  and  also  in  Berry, v.  Fer- 
nandcs,  arose  in  the  principal  case ; 
as  it  appeared   by  the   plaintiff's 
affidavit  made  in  opposition  to  the 
rule,  and  by  the  subsequent  pro- 
ceedings at  the  Wilts  Assizes,  that 
the   plaintitT's  claim  against   the 
defendant,  arose   out   of  the  lia- 
bility of  the  latter  to  contribute  his 
proportion  under  a  bond  entered 
into  by  the  plaintiff,  the  defendant, 
and  their  late  copartners,  condi- 
tioned to  replace  30,000/.  stock, 
sold  out  and  advanced  by  the  obli- 
gee for  the  purpose  of  winding  up. 
a  banking  concern.  If,  in  swearing 
that  the  defendant's  contributive 
share  of  this  30,000/.  had  been  ad- 
vanced at  his  request,  the  plaintitf 
was  to  be  considered  as  alleging  a 
fact,  such  allegation  would  have 
been  directly  contrary  to  the  tnith; 
and  ifnot,he  would  be  swearing  to 
an  inference  of  law,  to  the  correct- 
ness of  which   he  stood  already 
pledged,  by  the  allegation  that  the 
defendant  was  indebted  to  the  plain- 
tiff in  so  much  money.  That  the  as- 
sertion of  the  legal  result  implied  in 
the  words  "  is  justly  and  truly  in- 
debted" is  in  some  cases  considered 
sufficient,  may  be  collected  from 
the    distinction  which  has  been 


made  between  an  affidavit  against 
the  acceptor  of  a  bill,  or  the  maker 
of  a  note,  and  an  affidavit  against 
a  party  who  is  only  collaterally 
liable.  In  the  latter  case,  it  has 
been  held,  Davison  v.  March,  1 
N.  U.  J  57,  that  an  affidavit  to  hold 
to  bail,  which  states  the  defendant 
to  be  indebted  to  the  plaintiff  as 
indorsee  of  a  bill  of  exchange,  is 
sufficient,  without  alleging  the  bill 
to  have  become  due,  on  the  ground 
that  the  plaintiff  might  be  indicted 
for  perjury  if  the  bill  was  not  due, 
inasmuch  as  the  defendant  would 
not  in  such  case  be  indebted  to  the 
plaintitf  as  sworn.  And  m  Jackson 
V.  Yate,  2  M.&E.S.  148,  an  affidavit 
to  hold  to  bail,  stating  that  defend- 
ant was  indebted  to  plaintiff  in 
450/.  as  indorser  of  a  promissory 
note  made  btf  defendant,  without 
shewing  that  the  note  was  then 
payable,  was  held  to  be  insuffici- 
ent; and  Baifley,  J.,  distinguished 
that  case  from  Davison  v.  March, 
on  the  ground  that  there  the  de- 
fendant was  stated  to  be  an  indor- 
see, and  as  such  only  a  collateral 
security,  and  not  indebted  unless 
the  bill  had  become  due,  and  had 
been  dishonoured,  but  that  in  Jack- 
son V.  Yate  the  defendant  being  the 
maker  of  the  note,  the  affidavit  that 
he  was  indebted  might  be  true,  and 
yet  the  note  might  not  be  due^  be- 
cause the  maker  of  a  promissory 
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merely  stated  that  the  defendant  was  indebted  to  the  plain- 
tiff for  work  and  labour  done  by  the  plaintiff  for  the  de- 
fendant, as  the  servant  of  the  defendant,  without  saying 
that  the  work  was  done  at  the  defendant's  request,  or  at  bis 
retainer.  And  in  the  late  case  of  Berry  v.  Fernandes  (a), 
the  Court  of  Common  Pleas  held  that  an  affidavit  of  debt 
for  money  paid  for  the  defendant,  and  money  advanced  to 
him,  need  not  allege  that  this  was  at  the  request  of  the  de- 
fendant. And  though  Durnford  v.  Messiter  was  cited  in 
that  case,  the  Court  said  that  a  request  with  respect  to 
money  paid  on  behalf  of  a  defendant,  is  in  general  an  in- 
ference of  law,  which  an  uninstructed  person  cannot  be  ex- 
pected to  swear  to. 

Lord  Tenteuden,  C.  J. — Consistently  with  this  affi- 
davit, money  may  have  been  paid  to  the  use  of  the  defend- 
ant without  any  authority  from  him.  The  affidavit  should 
be  such  that  it  cannot  be  consistent  with  truth  unless  the 
plaintiff  has  a  good  cause  of  action ;  but  consistently  with 
the  facts  stated  in  this  affidavit  the  plaintiff  may  not  be 
entitled  to  recover.     The  affidavit  is  therefore  insufficient. 

Rule  absolute  (6). 


note  becomes  a  debtor  presently, 
though  the  note  be  payable  at  a 
future  day,  being  dehitum  in  pra- 
senti  solvcndum  infuturo.  The  dis- 
tinction thus  taken  in  Jackson  v. 
Yale  was  confirmed  in  the  case  of 
Holcombe  v.  Lambkin,  2  M.  &  S. 
475,  which  was  an  action  against 
the  acceptor  of  a  hill  of  exchange. 
And  see  Edwards  v.  Dick,  3  B.  & 
A.  495. 

(a)  1  Bingli.  338,  8  B.  Moore, 
332. 

(6)  In  Taylor  v.  Forbes,  1 1  East, 
315,  16,  Lord  Ellenborough  says, 
**  The  strictness  required  in  these 
affidavits  is  not  only  to  guard  de- 
fendants against  perjury,  but  also 
against  any  misconception  of  the 


law  by  those  who  make  the  affida- 
vits. And  the  leaning  of  my  mind 
is  always  to  great  strictness  of  con* 
struction,  where  one  party  is  to  be 
deprived  of  his  liberty  by  the  act  of 
another."  In  Macpherson  v.  Lavie^ 
2  D.  &  11.  69,  and  1  B.  &  C. 
108,  in  delivering  the  judgment 
of  the  Court,  Abbott,  C.  J.,  said, 
'<  The  effect  of  the  decisions  upon 
this  subject  is,  that  the  Court 
can  take  nothing  by  intendment 
upon  the  construction  of  an  affida- 
vit of  this  kind;  and  that  unless 
the  affidavit  shew  cleariy  a  causa 
of  action,  the  party  ought  not  to 
be  required  to  give  bail.*'  And 
see  Bell  v.  Thrupp,  2  B.  &  A.  596, 
1  Chit.  Rep.  331. 
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RowE,  Executor  of  Joshua  Rowe,  v.  Brentox. 

1  ROVER  for  copper  ore,  laying  the  conversion  in  the  life-  The  Crown 
time  of  the  testator.    Plea,  not  guilty.    InHilary  term,  IS23,  \^smng  of  a 

the  testator  commenced  an  action  of  trover  against  Brenton  ^^T*^  of  nisi 
.1        I   r      1  /.  •  '  •  r  -1  P""s  HI  any 

the  defendant,  for  certam  quantities  of  copper  ore  raised  action  in 

from  an  estate  called  Lamellvn  or  Nansmellyn;  which  ore  J^»"chiheKnig 

"  ^        ■'  has  an  interest. 

was  claimed  by  the  proprietors  of  a  mine  called  the  East      Asuj^estion 
Crinnis  Mine,  under  a  lease  of  copper  granted  by   the  2[j^  a't'torn/y- 

King,   as  Duke  of  Cornwall.     Tiiis   action   was   tried  at  general,  that 

ir  ^1  r   t^  •w^*-./'         ^l^c  Crown  is 

the  Lent  assizes  tor  the  county  of  Devon,  in  \S2o,  belore  interested  in  a 

Park,  J.,  (a)  when  a  verdict  was  found   for  the  defend-  f"''  depending 

.        ,  .        rr«  .    •  hetweeu  snb- 

ant;  but  m  the  ensuing   rrinity  term  a  rule  for  a  new  ject  and  sub- 
trial  was  made  absolute  by  this  Court,  on  the  ground  that  J®^''  **  ^  ^^?^' 

•^  '  o  cient  ground 

certain  documents,  called  Assession  Rolls  (6),  ought  not  for  ordering  a 
to  have  been  received  in  evidence  by  the  learned  Judge. 
The  cause  came  on  to  be  tried  a  second  time  before  L//- 
iledale,  J.,  at  the  Summer  assizes  for  the  county  of  Devon, 
in  1826  (r);  but  after  the  trial  had  occupied  two  days,  one 
of  the  special  jurors  was  incapacitated  by  a  sudden  illness 
from  continuing  in  the  box,  and  the  parties  agreed  to  dis- 
charge the  rest  of  the  jury.  The  title  of  the  Duke  of 
Cornwall  to  copper  under  certain  tenements  in  the  duchy, 
called  conventionary  {(I)  tenements,  being  materially  impli- 
cated in  this  and  another  action  of  a  similar  kind,  the  officers 
of  the  duchy  thought  proper,  upon  the  application  of  the 
defendant,  to  take  upon  themselves  the  further  defence  of 
such  actions;  and  in  Hilary  term,  1827,  an  application  was 
made  to  this  Court  by  the  then  attorney-general  (e),  that  both 
the  actions  might  be  tried  at  bar.  In  support  of  this  appli- 
cation the  attorney-general  informed  the  Court  that  the 

(ja)   Counsel    for  tho   plaintiff,  (c)    WildCf  Sorjt.,  led   for  tho 

Pell  and  Wilde,  Serjts.,  Erskinc,  plaintiff,  Pc//,  Serjt.,  having  rpiit- 

C/ir/fr, and  Roue;  for  the  defend-  ted  the  circuit. 

ant,  Copley,  A.G.,  Sclwi/n,  Baybf,  (d)  Posl,  139,  143. 

Tidd,  Af aiming,  and  luckcr,  (e)  Sir  Charhs  WclhcrcU,  Kiit. 

(b)  Pw/,  171,  179. 

VOL.  III.  L 
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crown  was  interested  in  the  actions,  and  was  in  future  to 
pay  the  costs;  and  he  contended  that,  upon  this  suggestion 
made  by  him  officially,  the  Court  was  bound  to  grant  rules 
for  trials  at  bar  on  the  part  of  the  defendant,  without  hear- 
ing cause  from  the  plaintiff,  which  would  leave  it  to  the 
plaintiff  to  move  to  discharge  such  rules.  In  support  of 
this  position  the  attorney-general  cited  1  Ventr.  74  (a), 
2  Salk.  623  (i),  2  Stra.  816  (c),  2  Inst.  424,  Reg.  Brev. 
186,  F.  N.B.  241  A.,  and  a  note  from  the  Crown  Office, 

of  a  case  of  Rex  v. ,  32  Geo.  3  (d);  and  though 

the  Court  seemed  inclined  to  think  that  the  rules  should 
not  be  absolute  in  the  first  instance,  yet,  on  taking  time 
to  look  into  the  authorities,  rules  absolute  were  granted, 
Lord  Teiiterden,  C.  J.,  stating,  that  upon  consulting 
the  authorities  the  Court  were  clearly  of  opinion,  that 
where  the  Crown  is  interested,  the  King  may  forbid  the 
nisi  prins;  adding,  however,  that  it  would  still  be  open  to  the 
plaintiff,  if  he  should  be  so  advised,  to  move  to  discharge 
the  rules:  and  BayZey,  J.,  said,  that  the  writ  cited  in  F.N.B. 
241  A.  from  the  register,  could  not  be  got  over.  At  a 
subsequent  day  in  the  same  term, 

Brougham  moved  to  discharge  these  rules,  upon  an  affi- 
davit alleging  that  the  Crown  had  no  immediate  interest  in 
the  event  of  the  suit,  but  stating  that  the  question  in  the 
causes  related  to  the  rights  of  persons  claiming  as  lessees 
of  the  Duke  of  Cornwall.  The  affidavit  shews  that  there 
is  no  real  connection  between  the  Crown  and  the  defend- 
ant. The  Crown  has  no  right  to  a  trial  at  bar,  where  the 
King  is  not  directly  a  party.  The  authorities  cited,  when 
the  rules  were  obtained,  from  F.  N.  B.  241  A.  and  2  Inst. 
424,  are  merely  dicta,  and  one  depends  on  the  other.  Fitz- 
herbert,  who  is  cited  by  Coke,  does  not  support  Coke's 
dictum.  The  words  of  the  writ  are,  "  specialiter  nos  tau" 
gat.**     Ilex  V.  Hales  does  not  militate  against  the  plaintiff. 


(a)  Anon.  P.  22  Car.  2. 
{b)   Lord  Ikllamonfs  case,   P. 
U  W.  3. 


(c)  Rex  V.  Hales,  M.  2  C.  2. 

(d)  And  see  Ecgina  v.  Banks, 
2  Salk.CSl,  OMod.  245. 
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That  was  an  ex  officio  information  filed  by  the  attorney- 
general;  there,  therefore,  the  Crown  was  a  party.  So  in 
the  case  put  of  a  real  action.  Lord  Bellamonl^s  case,  Q 
Salk.  625,  cited  also  in  Cowp.  l6l  (a),  was  more  like  this, 
but  the  report  is  not  very  clear.  Supposing,  however,  the 
Crown  to  be  entitled  to  the  privilege  now  claimed,  this  is  not 
the  proper  mode  of  applying.  Fitzherbef  t  mentions  a  claim 
of  a  trial  at  bar,  as  made  by  the  King's  special  warrant. 
The  right  ought  to  be  claimed  by  matter  of  record  (/>). 

Lord  Tf.nterden,  C.  J. — No  sufficient  ground  has  been 
laid  to  induce  the  Court  to  discharge  these  rules.  The  at- 
torney-general appeared  personally  in  Court,  and  affirmed 
that  the  Crown  had  an  interest.  The  affidavit  now  dis- 
closes what  that  interest  was ;  it  shews  a  real  interest  in 
the  cause.     F.  N.  B.  241  A.  is  sufficient  authority  for  us. 

Bayley,  J.,  and  Holroyd,  J.,  concurred. 

Rule  refused  (t*). 

Both  actions  were  to  have  been  tried  in  Michaelmas 
term,  1827>  but  the  respective  plaintiffs  countermanded 
notice  of  trial.  Shortly  afterwards  the  action  of  Rotve  v. 
lirenton  abated  by  the  death  of  the  plaintiff.  Another 
action  of  trover  was  subsequently  brought  by  his  execu- 
tor, and  a  similar  rule  having  been  obtained,  the  cause  was 
tried  at  the  bar  of  the  Court  in  the  present  Michaelmas 
term  {d). 
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(a)  In  Fabrigas  v.  Moityn. 

{h)  Query,  whether  the  sugges- 
tion of  the  attorney-general,  ab  to 
the  interest  of  the  Crown,  might 
not  be  put  on  the  record  ?  Every 
information  purports  to  be  a  me- 
morandum of  that  which  is  alleged 
€re  tenus, 

(f)  As  to  the  right  of  the  Crown 
to  interpose  pro  inter esae  suo,  and 
the  duty  of  the  Judges  to  award 
execution  for  the  King,  upon  a  title 
appearing  for  the  Crown  in  a  suit 


between  subject  and  subject,  vide 
Mani).  Kxch.  Pract.  Qd  edit.  Re- 
venue Branch,  12G.  And  as  to  the 
right  of  the  Crown  to  remove  such 
causes  into  the  Exchequer,  vide 
ibid.  193. 

(d)  Counsel  for  the  plaintiflT, 
Broughatn,  Erskinc,  Patteson,  and 
FoUctt;  for  the  defendants,  He- 
thcrcU,  A.  G.,  Tindal,  S.  G.,  Sir 
James  Scurkttf  UarrisoHy  A.G.  for 
the  duchy,  Dumpier ,  and  Coleridge. 

h  2 


18Q8. 


RoWE 
V. 

Brektok. 
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1828. 


Howe 

V, 

Brenton. 
First  Day. 


FIRST  DAY  («). 

On  the  part  of  the  plaintiff  a  single  witness  (h)  was  called, 
who  proved,  that  from  the  year  1814  to  the  time  of  his 
death,  the  testator  occupied  an  estate  called  Lamellyn  or 
Nansmellyn,  in  the  parish  of  St.  Blazey,  in  the  county  of 
Cornwall,  paying  poor  rates  and  other  outgoings.  In  1820 
the  testator  sunk  a  shaft  for  the  purpose  of  opening  a  copper 
mine  in  the  lower  part  of  Lamellyn,  towards  the  eastern 
boundary.  A  copper  lode  was  found ;  and  ore  was  raised, 
and  partly  dressed  for  the  market.  This  ore  the  defendant 
carried  away  in  September,  1 820.  Upon  cross-examination 
of  the  plaintiff's'  witness  it  appeared,  that  previously  to  the 
purchase  of  Lamellyn  by  the  testator,  the  East  Crinnis 
Copper  Mine  had  been  worked  in  land  adjoining  Lamellyn, 
the  East  Crinnis  shaft  being  only  20  yards  (i.  e,  perches) 
from  the  boundary  of  Lamellyn,  and  the  shaft  sunk  by  the 
testator  being  within  four  yards  (perches)  of  the  boundary, 
and  descending  perpendicularly  upon  the  same  lode  on 
which  the  East  Crinnis  adventurers  had  been  previously 
working.  Here  the  plaintiff  closed  his  primd  facie  case. 
Upon  which 


Wetherell,  A.  G.,  applied  for  a  nonsuit.  The  plaintiff's 
case  is,  that  the  testator,  as  superficial  occupier,  bad  a  right 
to  that  which  was  taken  up  from  under  the  soil.  The 
East  Crinnis  adventurers  were  actually  in  possession  of  a 
lode  within  the  testator's  boundary  at  the  time  he  sunk  his 
shaft;  which  shaft  appears  by  the  evidence  to  have  been 
sunk  for  the  purpose  of  robbing  the  East  Crinnis  adven- 
turers of  that  lode.  A.,  by  grant  or  by  custom,  &c.,  may 
have  a  right  to  follow  a  lode  under  B.'s  premises,  being  a 
bounded  estate.  Non  constat  that  the  man  who  has  the 
land  is  not  entitled  also  to  the  mines,  but  it  lies  upon 
him  to  shew  it:  here  the  plaintiff  stands  merely  upon  bis 

(a)  Wednesday,  19  Nov.  1828. 

(/;)  Francis  Vivian,  mine-captain  to  the  testator. 


KOWE 
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testator's  having  been  superficial  owner.  In  a  mining 
country,  possession  of  the  surface  is  not  a  prima  facie  title' 
to  the  minerals  under  it.  But  if  it  were  so,  here  it  appears  'V. 
that  another  person  was  in  possession  of  the  lode.  In  Brenton. 
point  of  law,  there  may  be  distinct  titles  to  the  minerals  ^^  ^^' 
and  to  the  surface. 

Tindal,  S.  G.,  ad  idem.  The  evidence  of  right  to  the 
surface  is  extremely  slender.  The  witness  states,  that 
in  1814  the  testator  bought  this  property;  but  no  convey* 
ance  appears,  no  quantities  are  stated,  and  the  mode  of 
buying  is  left  in  the  dark ;  no  evidence  of  any  pernancy 
of  profits,  nothing  to  shew  whether  he  was  a  mere  tenant 
at  will  or  a  tenant  at  all.  In  Rowe  v.  GrenfeU{a),  which 
was  an  action  of  trover  brought  by  the  testator  upon  nearly 
the  same  facts  which  have  now  been  proved,  Abbott,  C.  J., 
said  that  the  plaintiff  must  be  called.  But  upon  Pe//,  Serjt., 
pressing  that  the  case  might  go  to  the  jury,  in  order  that 
he  might  have  the  benefit  of  a  bill  of  exceptions  to  the 
direction,  his  lordship  left  it  to  the  jury  to  say  whether  the 
presumption  of  a  title  to  the  minerals,  arising  from  the 
possession  of  the  surface,  was  not  rebutted  by  the  fact, 
that  the  owner  of  the  surface  had  never  been  in  the  actual 
enjoyment  of  the  minerals,  and  that  these  minerals,  when 
raised  by  him,  had  been  taken  away  by  other  persons. 
''  Looking  at  the  possession  and  enjoyment  of  the  land, 
and  at  the  want  and  absence  of  enjoyment  of  the  minerals, 
both  before  and  after  the  plaintiff  became  possessed  of  the 
land,  it  is  for  you  to  say  whether  he  has  made  out,  to  your 
satisfaction,  that  these  minerals  belong  to  him."  And  a 
verdict  was  found  for  the  defendant.  The  object  in  taking 
this  point  is  not  to  withdraw  the  facts  from  the  jury,  but  to 
compel  the  plaintiff  to  bring  the  facts  under  their  inspec- 
tion. If  this  were  a  question  of  right  to  the  surface,  the 
person  presenting  so  slender  a  case  would  be  nonsuited ; 
but  the  right  to  the  surface  does  not  imply  a  right  to  the 

iji)  Ryan  &  MuoJy,  39G. 
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iDiDes  below,  which  right  is  frequently  separated  from  the 
light  to  the  surface ;  and,  as  far  as  evidence  of  enjoyment 
has  gone,  it  is  of  ownership  in  the  defendant,  who  was  in 
possession  of  the  mine  before  the  testator  began  to  work. 

Sir  J.  Scarlett,  ad  idem.  The  plaintiff  has  given  evi*- 
dence  of  possession  of  the  surface,  leaving  us  quite  in  the 
dark  whether  his  interest  is  leasehold,  copyhold,  or  of  what 
nature.  He  proves  possession  by  the  act  of  sinking  a  shaft; 
but  by  the  very  same  kind  of  evidence  by  which  he  proves 
a  possession  of  the  surface,  he  establishes  a  possession  by 
other  persons  of  the  mine  under  the  surface.  At  the  same 
time,  therefore,  that  he  proves  a  prima  facie  title  to  the  sur- 
face in  the  testator,  he  shows  a  prima  Jacie  title  to  the 
minerals  in  otiier  persons.  These  interests  are  in  their  na- 
ture separable,  and  may  both  be  legal;  and  in  the  absence 
of  any  evidence  to  the  contrary,  both  must  be  presumed  to 
be  legal.  As  the  evidence  now  stands,  the  testator  had  a 
legal  title  to  the  surface,  whilst  other  persons  had  a  legal 
title  to  the  minerals;  and  the  property  in  the  latter  being 
the  subject  of  the  present  action,  the  plaintiff  must  be 
nonsuited,  unless  he  proceed  to  prove  a  title  in  the  testa- 
tor to  the  subsoil. 

Harrison,  ad  idem.  This  is  a  bounded  estate;  and  though 
the  bounding  applies  solely  to  tin,  that  circumstance  shows 
it  to  be  a  mining  country,  in  which  there  are  usages  and 
regulations  which  commonly  take  away  the  mine  from  the 
owner  of  the  soil. 


The  witness  having  been  recalled,  stated  that  the  testa-^ 
tor  had  taken  a  crop  of  oats  from  part  of  the  estate. 

Lord  Tenter  DEN,  C.  J. — We  all  think  that  this  is  not 
a  case  in  which  the  Court  can  take  upon  itself  to  nonsuit 
the  party.     It  is  a  question  for  the  jury. 
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It  was  then  urged  by  the  Attorney  General  and  Sir  J*. 
Scarktt,  that  if  the  plaintiff  stopped  here,  he  could  not  af- 
terwards go  into  evidence  of  property^  but  that  he  would 
be  entitled  only  to  contradict  witnesses  to  particular  facts  (a). 

Lord  Tenterden,  C.  J. — There  may  be  great  difficulty 
in  giving  further  evidence. 

BayleYi  J. — Where  evidence  is  given  on  one  particular 
point,  you  give  the  whole  of  your  evidence  upon  that  point. 

Wetkerell,  A.  G.,  opened  the  defendant's  case  to  the 
jury  in  a  speech  which  occupied  the  remainder  of  the  first 
day.  He  stated  that  the  defendant  acted  on  the  behalf  of 
persons  who  claimed  the  ore  in  question,  under  a  lease  from 
the  Duke  of  Cornwall  of  all  minerals  except  gold,  silver 
and  tin,  in  the  seventeen  duchy  manors ;  that  this  ore  was 
raised  from  land  forming  part  of  an  estate  within  the  duchjr 
manor  of  Tewington,  held  by  a  customary  tenure  called 
"  conventionary/'  a  tenure  pervading  all  these  manors;  and 
that  although  the  admissions  to  these  estates  purported  that 
the  tenants  held  to  them  and  their  heirs  for  ever  accord- 
ing to  the  custom  of  the  manor,  yet  that  that  custom  was 
that  the  estate  should  be  held  from  seven  years  to  seven 
years  renewable  for  ever ;  that  the  freehold  was  in  the  lord^ 
to  whom,  and  not  to  the  tenants  holding  by  this  base  tenure, 
the  minerals  belonged ;  and  that  agreeably  to  this  claim 
the  toll  of  copper  raised  from  under  conventionary  tene- 
ments, had  been  received  on  behalf  of  the  duke. 
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1838. 


Fixst  Day. 


SECOND  DAY.  (6) 

Evidence  in  support  of  defendant's  case. 
The  manor  of  Tewington,  by  the  name  of  Bewintone, 
was  proved  to  be  ancient  demesne,  by  shewing  that  it  is 

(c)  Sec  this  discussion  renewed  (6)  Thursday,  20  Nov.  1828. 

on  the  scvcntb  day. 
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noticed  in  Domesday  Book  as  terra  regis  {a).  By  the  same 
document  it  appeared  that  Rainald  held  of  Earl  Moreton(6)« 
(the  Conqueror's  half  brother  and  Earl  of  Cornwall^  Tre* 
metone  (c)  and  Calestock,  and  that  Climstone,  Henlistine, 
and  Pennehel  (d),  were  ancient  demesne. 

An  examined  copy  of  a  charter  of  15  Henry  S,  was 
produced  (e)^  whereby  the  king  granted  to  his  brother 
Richard  (f)  Earl  of  Poictou  and  Cornwall,  afterwards  King 
of  the  RomanSf  the  whole  county  (or  earldom)  of  Corawall, 
with  the  stannary  of  Cornwall,  and  all  mines  (g)  and  other 
appurtenances  of  the  same  county  (or  earldom)  and  of  the 
stannary  aforesaid ;  to  hold  to  the  earl  by  the  service  of  five 
knights'  fees. 

A  commission  in  the  2d,  and  the  inquisition  under  it  in 
the  4th  year  oi Edward  \y  (A)  were  produced  (i).  The  com- 
mission directs  certain  inquiries  to  be  made,  the  two  first 
of  which  are,  how  many  and  what  demesne  lands  the  King 
hath  in  his  hands  in  each  county,  to  wit,  as  well  of  ancient 
demesne  of  the  Crown  as  of  escheats  and  purchases ;  also 
what  manors  were  wont  to  be  in  the  hands  of  the  King's 
predecessors,  and  who  now  hold  the  same,  and  by  what 
warranty  and  from  what  time,  and  by  whom,  and  how  they 
have  been  alienated.  Upon  the  inquisition  for  the  hundred 
of  Powdershire,  the  jurors  find  that  the  manor  of  Tewing- 
ton  had  been  formerly  the  ancient  demesne  of  the  Crown, 
and  had  been  given  by  Henry  3  to  his  brother  Richard. 


(a)  Post,  149.    - 

(6)  Robert  Earl  of  Mortagiie  f/ios/, 
146,  (a))  was  created  EarlofCom- 
wall  in  1080.  He  afterwards  be- 
came a  monk  at  Bermondsey. 
Ordericus  Vitalis  in  Hist.  Norm. 
Scriptoribus,  apud  Duchesne,  821, 
822;  SirR.  Baker's  Chronicle,  39; 
Camd.  Brit.  14;  Carew,  78,  b. 

(c)  As  to  the  septennial  tenure 
in  Trematon,  vide  Appendix,  A. 

((/)    Now    called    Climsland, 
Hcjston,  and  Pcnlyn. 

((')  From  lliu  Tower. 


(/)  As  to  this  prince,  vide 
Appendix,  B. 

(g)  As  there  were  open  mines  at 
the  time  of  the  grant,  the  introduc- 
tion of  this  word  does  not  appear  to 
be  material  to  the  present  inquiry. 

(A)  These  inquisitions  were  tak- 
en by  virtue  of  a  special  commis- 
sion of  Ed.  1,  directed  to  commis- 
sioners throughout  the  kingdom, 
ordering  iheni  to  inquire  by  the 
oath  of  jurors  in  every  county. 

(i)  From  the  Hundred  RolU,  in 
liie  Chapter  liuubc,  VVebtminbler. 
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They  also  find  that  the  manors  of  Moresk  and  Tibeste 

escheated  to  Henry  S,  and  were  granted  by  him  to  Earl 

Richard ;  that  Robert  de  Cardinan  {a)  held  Restormel  in 

chief  of  Henry  S,  and  that  it  is  now  held  by  the  Earl  of 

Cornwall;  that  John  de  Beaupr6  now  holds  Penalyn;  that   Second  Day. 

Ty  wamhail  is  held  by  Henry  de  Tyas  (6)  of  the  Earl  of  Corn* 

wall,  which  Wallerand  de  Tyes  held  of  Henry  3 ;  that  Henry 

3  had  given  to  Earl  Richard  Clymesland  and  Rellaton; 

that  Roger  de  Valletort  had  given  to  Earl  Richard  the  castle 

and  manor  of  Trematon,  to  be  holden  in  chief  of  the  King 

of  England ;   that  Valletort  (c)  had  given  the  manor  of 

Calestock  to  Earl  Richard,  who  had  given  the  same  to 

Oxton  and  wife  for  life;  that  Henry  3  had  given  the  manor 

and  town  of  Liskeret  to  Earl  Richard;  that  the  manor  of 

Penmayn  was  an  escheat  of  Henry  3,  by  reason  of  being 

land  of  Normans  (d),  and  that  King  Henry  3  gave  the  same 

manor  to  his  brother  Richard,  and  that  the  same  is  now 

held  by  Earl  Edmund. 

A  search  was  proved  to  have  been  made  at  the  Record 
Office  in  the  Tower,  for  the  inquisition  taken  after  the  death 
of  Edmund^  Earl  of  Cornwall,  but  it  was  not  found  there (e). 


(a)  Robertus  de  Cardinan,  (post, 
146,)  debet  x  marcas  pro  habendo 
foro  apud  Loitweif.ll,  (post,  151,) 
Mag.  Rot.  6  Ric,  1,  Madox,  274. 

(6)  Half  the  manor  of  Tywarn- 
haile  now  belongs  to  the  duchy. 
The  other  moiety  is  called  the  ma- 
nor of  Tywamhaile-T^as. 

(c)  It  appeared  that  the  manors 
granted  by  Valletort  to  Earl  Ri- 
chard in  tail  had  been  in  the 
Crown,  but  it  did  not  appear  how 
they  became  the  property  of  the 
Valletorts.  Earl  Edmund,  the  son 
of  Richard,  died  witliout  issue. 
The  manors^  however,  remained  in 
the  earldom,  and  Lord  Hale,  who 
mentions  the  inquisition  on  Earl 
Edmund's  dcath,((/f  j[;or/u&i/s  maris 
56y)  sup[)oses  that  Earl  Richard, 


after  having  had  issue,  and  before 
the  statute  de  donis,  had  alienated 
them.  It  seems  that  Lord  Hale 
did  not  know  that  tliey  had  be- 
longed to  the  Crown,  and  was  not 
aware  of  the  inquisition  on  the 
death  of  Edmund,  noticed  here- 
after, in  which  it  appears  that  Earl 
Edmund  died  seised  in  tail. 

(d)  As  to  this  cause  of  forfeit 
ture,  see  Bracton,  lib.  3,  tract.  9, 
cap.  1,  fol.  116;  Britton,  cap.  18; 
17  £.2,  de  Praerogativd  Regis,  c, 
12 ;  Calvin's  case,  7  Co.  Rep.  20,  b» 

(e)  This  inquisition,  which  had 
been  produced  at  the  former  trial, 
had  become  illegible.  Lord  Hale 
mentions  it  loco  citato,  A  correct 
abstract  of  this  record  will  be 
found  in  the  Appendix;  C. 
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1898;  The  following  secondary  evidence  was  received  without  ob- 
jection : — A  petition  of  right  (a)  in  9  Ed.  2,  was  produced 
from  the  records  of  the  King's  Bench.  This  petition  was 
brought  by  the  heirs  of  Valletort  (in  the  nature  of  a  for- 
^^^  *^'  medon  in  the  reverter)  to  recover  from  the  Crown  the 
manors  of  Trematon  and  Calistoke.  The  proceeding  ori- 
ginated in  Parliament,  whence  the  petition  was  sent  by 
the  King  into  the  King's  Bench  for  inquiry.  The  suit 
terminated  in  an  agreement  between  the  King  and  the 
suppliants,  to  whom  the  King  secured  40/.  a  year,  until 
lands  of  equal  value  should  be  granted  to  them.  In  the 
course  of  this  proceeding  the  Court  of  K.  B.  request 
the  Chancellor  to  certify  to  them  the  inquisitions  taken 
on  the  deaths  of  Earl  Richard  and  of  Earl  Edmund  his 
son.  The  Chancellor  answers  that  he  cannot  find  the  fn- 
quisitio  past  mortem  Ricardi,  but  he  certifies  the  inquisitio 
past  martem  Edmundi,  which  is  set  out  in  /use  verba  on  the 
record,  by  which  it  is  found  that  Earl  Edmund  held  in  his 
demesne  as  of  fee,  on  the  day  on  which  he  died,  the  castle 
and  town  of  Restormel,  the  borough  of  Lostwithiel,  the 
Castle  of  Tyntagel,  the  manor  of  Bossynny,  the  borough  of 
Tyntagel,  the  manor  of  Clymeslond,  the  manor  and  borough 
of  Helleston  in  Kerrieth,  the  manor  of  Helleston  in  Trega- 
shire  with  the  borough  of  Camelford  and  hamlet  of  Pen- 
mayn,  the  manor  with  the  borough  of  Leskereth,  the  manor 
of  Tibest  with  the  borough  of  Pons-mur  (h),  the  manor  of 
Penkenneth,  certain  tenements  in  Talskedy,  the  manor  of 
Tywarnail,  the  manor  of  Tewington,  the  manor  of  Penlyn, 
the  manor  of  Moreske,  the  manor  of  Rellaton,  and  certain 
hundreds,  with  the  issues  of  mines  of  tin,  wreck  of  the  sea, 
prisage  of  wine ;  and  that  the  said  earl  held  in  his  demesne, 
as  of  fee  tail,  i\^e  castle  and  town  of  Trematon  with  th6 
borough  of  Aishe  (c),  and  the  manor  of  Calistoke,  of  the  gift 
of  Roger  de  Valletort  to  Earl  Richard  and  the  heirs  of  his 

(a)  As  to  suits  against  the  Crown         (6)  Grampound,  formerly  Greunt* 
by  petition  of  right,   see  Matm.      pount,  q.  d.  Grand  jwnt. 
Exch.  Pract.  2d  edit.  84.  (c)  Now  called  Saltash, 
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body;  and  that  the  Kifig  was  heir  to  Earl  Edmund  (a). 
The  iDquisition  then  sets  out  the  particulars  of  each  nianpri 
with  the  proceeds.  The  witness  being  directed  to  turn  to 
the  first,  viz.  the  manor  of  Restorniel,  and  to  read  what  was 
therein  contained  respecting  the  conventionary  tenants  (fr). 


14a 


1828. 


ROWE 

v. 
Bbenton. 

Second  Day, 


Brougham  objected,  that  the  defendant  was  not  in  a  con- 
dition to  give  evidence  respecting  any  other  property  than 
that  of  the  testator.  Nothing  has  been  shewn  to  connect 
the  testator  with  any  manor.  He  is  not  therefore  to  be  af- 
fected with  evidence  respecting  even  the  manor  of  Tewington. 
But  supposing  the  connection  of  the  testator  with  Tewing- 
ton manor  to  be  shewn,  the  defendant  is  not  entitled  to  give 
evidence  as  to  another  manor  (c).  To  bring  himself  within 
die  case  assumed  upon  this  point,  it  is  incumbent  on  the  de- 
fendant to  shew  a  common  nature  in  respect  of  tenure,  that 


(a)  Co.  Ijtt.  370  b. 

(6)  Called  in  law  French,  cove- 
nauMceries,  in  the  Latin  records, 
ienentes  in  convent ione,  or  per 
convent  ionem. 

And  see  Institutions  convenan- 
cUrei  des  doroaines  cong^ables 
saivant  les  usemens  de  Bretagne, 
par  Baadouin  de  Maisonblanche, 
(Saint  Br ieux,  1776,);  L*Usement 
du  comt6  de  Comouailles,  par  Fu- 
ric,  (Paris,  1644;  RenneSy  1664  ) 
These  domaines  cong^ables  appear 
to  have  been  peculiar  to  the  Ar- 
morican  (or  Cornish)  part  of  Bri- 
tanny,  (la  Basse  Bretagne,)  and,  as 
tbe  term  imports,  were  estates  from 
which  the  lords  might  evict  their 
tenants  (upon  certsun  terms)  on 
giving  them  notice  to  quit  (cong6). 
Tbe  **  conventionary"  interest  of 
the  tenants  appears  to  have  been 
considered  as  an  impure  freehold, 
"  6ef  b^tard,**  the  seisin  remaining 
in  the  lord.  See  Ferricre,  (Dic- 
tionnairc  du  Droit,  in  verbo,)  who 
refers  to  Article  541  of  the  Cou- 


tume  de  Bretagne,  M.  de  Per- 
chambaut,  snr  cet  Article,  and  to 
Belordeau,  lettre  D,  Article  29. 

The  following  works,  noticed  by 
Camus  and  Dupin,  appear  to  corre- 
spond with  the  references  of  Fer- 
riere: — Commentaire  sur  la  coa- 
tume  de  Bretagne,  par  Ren^  de  la 
Bigotiere,  seigneur  de  Percham- 
bault,  Rennes,  1693,  1702;  Cou- 
tumes  generates  des  pays  et  duch^ 
de  Bretagne,  avec  la  paraphrase  de 
P.  Belordeau,  surlescoutumeset  les 
usances  de  plusieurs  lieux.  (Paris, 
1624,  1628,  1634,  1635,  1643; 
Rennes,  1656, 1674.)  Dupin  says, 
the  Rennes  editions  are  the  most 
esteemed. 

The  county  of  Comouailles,  in 
Britanny,  was  a  small  district,  of 
which  Quimper  was  the  capital^ 
constituting  the  diocese  of  the 
Bishop  of  Quimper.  (See  Dictionn. 
de  Tr^voux,  verbo  Comouailles.) 

(c)  See  Furneaux  v.  Huichins, 
Cowp.  807. 


Upon  a  ques- 
tion as  to  the 
right  of  the 
lord  of  a  manor 
to  minerals 
under  lands 
held  by  a  pecu- 
liar customary 
tenure,  and 
denominated 
"  conventiona- 
ry tenements,^ 
it  is  competent 
to  the  lord  to 
prove  the  ex- 
istence of  cus- 
tomary estates 
bearing  the 
same  denomi- 
nation in  other 
manors. 
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1838.        these  manors  are  strictly  the  same  sort  m  point  of  tenure, 
and  come  under  the  same  class  as  to  tenant-right.     The 
principle  of  Duke  of  Somerset  v.  France  (a),  that  there  was  a 
distinct  set  of  manors^  all  of  the  same  nature,  and  subject 
^'   to  border  law,  and  it  was  in  this  view  that  Lord  Kenyon,  in 
Roe  V.  Parker  (6),  and  Lord  Ellenborough,  in  Stanley  v. 
White{c),  refer  to  it.     In  Ruding  v.  Newell(d)  Lord  Hard- 
wicke  expressly  confines  it  to  those  northern  manors.     He 
says  this  evidence  has  never  been  allowed  except  in  the 
north   of  England,  where  the  customs  are  considered  as 
border  law.    There  is  a  case  indeed,  in  which  Lord  Hard* 
wicke  appears  to  have  been  disposed  to  extend  the  principle 
to  other  cases.     In  Dean  and  Chapter  of  Ely  v.  Warren  {e) 
it  is  said   that  **  in  mine  counties,  Derbyshire,   &c.  the 
Courts  of  law  have  admitted  evidence  with  regard  to  profits 
of  mines.  Sic.  out  of  other  manors,  where  they  are  analogous 
and  similar,  to  explain  or  corroborate  the  customs  of  the 
manor  in  question."    And  there  be  puts  it  on  the  ground  of 
the  question  being  one  respecting  the  right  of  tenants  in  fenny 
countries  to  cut  turf.  He  says  ''  this  is  a  fen  country  which  is 
of  very  large  extent,  and  the  nature  of  fens,"  not  of  the  law 
respecting  the  manors  in  which  fens  lie,  but  the  nature  of 
fens,  "  is  pretty  much  the  same  throughout  England."     In 
Duke  of  Somerset  v.  France,  Lord  Raymond  and  one  of  the 
two  puisne  judges  were  clearly  against  the  admission  of 
the  evidence.     The  other  doubted ;  and  it  was  upon  the 
assertion  of  Mr.  Lutwyche  and  Mr.  Serjt.  Wynn,  that  such 
evidence  had  been  received  on  the  Northern  Circuit,  that  the 
Judges  received  the  evidence  against  their  own  opinion,  and 
the  Judges  of  the  other  Courts  were  clearly  against  its  ad- 
mission.    The  principal  ground  stated  for  the  reception  of 
the  evidence  was,  that  the  manors  were  originally  parcel  of 
one  earldom  (f)  under  one  earl,  where  all  had  belonged  to 
one  earl  time  out  of  mind ;  that  this  earl  might  be  supposed 

(a)  1  Stra.  654;  Fortesc.  41 .  (d)  2  Stra  957. 

.  (6)  5  T.  R.  26.  (e)  2  Atk.  189. 

(c)  U  East,  332.  (J)  Vide  past y  145  («),  148. 
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to  have  granted  to  the  one,  what  he  granted  to  the  other; 
that  thus  the  same  custom  had  arisen  in  both^  by  grants 
before  time  of  memory ;  or  that  if  it  had  arisen  in  the  one  v. 

by  encroachments  it  might  also  in  the  other.      These     Bremton. 
northern  tenant-right  manors  are  all  of  the  same  descrip-  ^' 

tion  in  the  main  particulars.  They  contain  two  classes  of 
tenants.  In  one^  the  customary  estate  of  inheritance  is 
granted  to  the  tenant^  his  heirs  and  assigns  for  ever^  accord- 
ing to  the  custom.  In  the  other  class,  the  estate  is  held 
by  the  tenant  during  the  joint  lives  of  lord  and  tenant, 
according  to  the  custom.  In  all  these  manors,  the  fea- 
tures of  manerial  law  are  precisely  the  same^  especially 
with  respect  to  succession  and  to  the  exclusion  of  copar- 
cenary. [Littledale,  J.  The  customs  are  very  different  in 
those  manors.]  Where  the  evidence  has  been  admitted, 
the  custom  has  been  the  same.  These  manors  were  for- 
merly possessed  by  the  same  persons^  and  they  are  stated  to 
have  been  parcel  of  the  same  earldom  in  the  Saxon  times  (a). 
In  the  present  case  the  manors  appear  to  have  no  feature 
or  quality  in  common  beyond  the  mere  fact  of  their  being 
all  locally  situated  in  Cornwall.  It  is  true  that  they  are 
now  all  held  of  the  same  lord ;  but  that  has  arisen  since  the 
time  of  legal  memory;  for  the  earliest  grant  in  evidence 
with  reference  to  this  subject  is  that  in  15  Henry  3. 
It  is  not  incumbent  on  the  plaintiff  to  prove  that  these 
manors  differ  in  their  customs  or  tenure,  in  order  to 
negative  the  supposition  that  they  are  under  the  same 
general  law,  or  to  shew  that  within  time  of  memory  they  have 
been  held  of  different  lords.  It  does,  however,  already  appear 
that  these  manors  differed  in  several  respects.  Some  of 
these  manors  are  ancient  demesne,  others  not.  Two  come 
by  feoffment  from  Roger  de  Valletort  to  Earl  Richard  since 
time  of  memory.  [Lord  Tenterden,  C.  J.  The  defendant 
says  that  these  two  manors  were  part  of  the  possession 
of  the  Earl  of  More  ton,  derived  from  the  Crown.     By 

(a)  Qaery,  whether  tiiis  supposed      Northumberland,  within  which  the 
earldom  is  not  the   kingdom  of     four  northern  counties  lay. 


Second  Day. 


146  CA»KS  IN  THE  king's  ^ENCH, 

1828  Domesday  Book,  it  appears  that  they  were  part  of  the 
possessions  of  the  Earl  of  Moreton(a);  and  Valletort  must 
have  derived  hi»  title  from  him.]  It  appeived  from  the 
Huodred  Rolls  that  Cardioan  held  in  chief  of  Henry  3 
seventy  one  fees*  whereof  the  Earl  of  Cornwall  then  held 
Bestornieli  by  conveyance  from  Isolda  de  CardinHn. 

.  Erskine,  ad  idem.  The  cases  referred  to  go  upon  this 
principle,  that  it  being  admitted  that  the  tenure  of  the 
tenants  of  all  the  manors  is  the  same,  if  you  want  to  en- 
quire into  an  incident  to  that  tenure  in  a  particular  manor* 
as  to  which  incident  no  facts  appear  to  have  arisen  within  the 
manor  itself*  you  may  advert  to  the  other  manors  in  which 
those  facts  have  arisen.  In  Duke  of  Somerset  v.  France 
all  the  tenant-right  estates  were  admitted  to  be  the  same  in 
point  of  tenure*  and  the  question  was  whether  a  fine  was 
payable  or  not.  Here  the  question  is,  not  what  are  the  in- 
cidents in  certain  manors*  they  being  admitted  to  be  the 
same  in  all  the  manors,  but  what  is  the  tenure  by  which  the 
tenants  hold.  It  is  not  shewn  what  is  the  tenure  by  which 
the  tenants  in  Tewington  hold.  It  is  not  proved  that  these 
manors  were  held  under  the  same  lord  (&)  before  time  of 
memory  to  raise  an  inference  of  identity  of  tenure.  It  is 
not  shewn  that  they  were  held  under  any  law  analogous  to 
(he  border  law;  nor  are  they  in  any  way  proved  to  be  of 
the  same  tenure.  Before  the  defendant  can  give  evidence 
of  what  takes  place  in  other  manors*  the  tenure  must  be 
shewn  to  be  the  same. 

Patteson,  ad  idem.  The  case  of  the  Duke  of  Somerset  v, 
France  appears  to  have  been  decided  against  the  opinion  of 
the  Judges  upon  the  authority  of  a  case  in  Keble  (c)*  and 
the  statement  of  certain  gentlemen  from  the  Northern  Cir- 

(a)  Comes  Moritoniae,(Mortagne  a  consequence  of  the  manors  bdng 

in  Normandy,)  sometimes  called  held  bi/  the  same  lord,  than  tmifer 

Earl  of  Morteyn ;  and  see  ante,  the  same  lord  paramount. 

140,  (6).  (c)    Champion  v.  Atkifuon,    3 

(fr)  Identity  of  tenure  within  dif-  Keb.  90. 

ferent  manors  appears  rather  to  be  ^ 
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cuit     Champion  v.  Atkinson  cited  there  was  a  trial  at  bar, 
as  to  the  custom  of  Lady  Price's  manor  of  Westwood,  whe-        jiJwe 
tber  a  fine  on  the  tenant's  or  lord's  death  was  due  to  the  v* 

heirs  or  successors  of  the  lord  during  the.  infancy  of  the  a^  d  D 
heir.  ^  The  defendant  offered  to  shew  that  other  manors 
adjoining  had  the  same  custom  not  to  pay  tillage;  which, 
per  Curiam,  is  good,  and  ws^s  allowed  of  copyhold  entailed 
in  manors  of  Thistleworth  and  Hammersmith  in  Middlesex, 
and  the  Dropping  and  Gresham  {a)  fines  being  all  one  pro*- 
miscuous^  the  verdict  was  for  the  defendant."  The  words 
of  this  report  by  no  means  shew  that  the  evidence  was  ad»- 
mitted^  but  that  the  custom  was  good.  This  case  seems 
to  have  been  considered  as  a  decision  in  point  by  the 
Court  in  Duke  of  Somerset  v.  France:  but  the  report  is  too 
loosely  worded  for  us  to  ascertain  what  the  Court  deteiv- 
mined  in  Champian  v.  Atkinson.  But  supposing  it  to  be 
a  decision,  it  comes  within  the  same  class  of  tenant-right 
as  the  manors  in  the  three  northern  counties.  It  is  said 
that  these  manors  were  held  in  former  times  as  one  earl- 
dom, (which  is  stated  by  Fortescue,  J.,  as  the  grouqd  of 
the  decision),  and  that  the  same  custom  prevailed  through- 
out the  entire  district.  This  appears  to  be  the  ground 
of  the  decision;  and  it  is  incumbent  on  the  defendant, 
first,  by  evidence  extrinsic  of  the  manor  of  Restormel,  and 
applying  to  the  manor  of  Tewington,  to  shew  the  tenure 
in  the  manor  of  Tewington,  and  then,  if  he  can,  to  shew 
the  tenure  in  the  manor  of  Restormel  to  be  the  same. 
That  may  let  in  some  question  of  incident  in  the  manor 
of  Restormel ;  but  he  is  not  entitled,  first  to  give  evidence 
of  the  custom  of  Restormel,  and  then  to  shew  that  it 
is  the  same  in  Tewington.  It  appears  clearly  that  th^ 
tenures  in  Restormel  and  Tewington  are  not  the  sanie, 
•unless  it  be  said  that  a  tenure  in  ancient  demesne  can  be 
the  same  as  tenure  not  in  ancient  demesne(A).  That  single 
circumstance  would  differ  this  case  from  Duke  of  Somerset 
V.  France  and  the  other  cases  which  have  been  decided 

(a)  Qy.  ''  Grassum"?  <^)  Vuh  ante,  140>  po$t. 
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1898.  upon  its  authority;  for  the  tenure  has  always  been  taken 
to  be  the  same.  In  some  cases^  the  tenure  was  in  the 
same  person  time  out  of  mind ;  but  here  it  is  clear  that  since 
the  time  of  memory  these  manors  were  not  in  the  Crown ; 

°  ^^'  and  that  they  were  not  in  the  Crown  before  the  time  of  me- 
mory may  be  inferred  from  the  circumstance  of  some  of 
them  being  granted  by  a  subject  to  the  Earl  of  Cornwall 
shortly  after  time  of  memory.  Lowther  v.  Ra%o  (a)  was 
the  case  of  a  bill  in  equity^  respecting  the  custom  of  a 
tenant-right  estate  in  Westmoreland,  held  for  the  joint  lives 
of  lord  and  tenant.  In  the  bill,  they  set  out  several  cus- 
toms  in  the  manor  respecting  general  fines,  and  alleged  that 
they  were  payable  in  all  the  customary  manors  in  West- 
moreland and  Cumberland.  They  attempted  to  give  in 
evidence  certain  indentures  between  the  lords  of  several 
customary  manors  and  the  tenants.  These  Talbot,  C.  re- 
fused to  receive ;  but  upon  appeal  to  the  House  of  Lords, 
the  decree  was  reversed  on  the  authority  of  Duke  ofSomet' 
set  V.  France.  In  no  other  case  has  it  been  carried  so  far  that 
the  particular  facts  of  any  manor,  or  the  indentures,  of  the 
lords  of  those  manors,  have  been  received  in  evidence  against 
the  tenants  of  another  manor;  but  the  House  of  lK>rds 
thought  that  Talbot,  C.  ought  to  have  received  the  evidence, 
inasmuch  as  it  was  parcel  of  the  same  earldom  (6).  The  de- 
fendant has  not  brought  himself  within  that  predicament; 
he  has  not  shewn  that  these  manors  were  parcel  of  the 
same  earldom,  or  that  the  estates  are  held  by  the  same 
tenure. 

Follett,  ad  idem.  This  class  of  cases  whenever  men- 
tioned,  and  whenever  alluded  to  by  the  bench,  has  been 
spoken  of  as  of  doubtful  authority.  But  in  those  cases  it 
was  admitted  that  the  tenure  of  the  manors  was  the  same. 
I  do  not  understand  the  word  ''tenure"  in  precisely  the  way 
in  which  it  has  been  used.     I  understand  it  to  mean  not  the 

(a)  Fortescue,  44. 

(b)  As  to  this  supposed  earldom,  vide  ante,  144,  H5,(a),pose. 
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tenure  of  the  manor,  but  the  tenure  of  the  tenants.     In 
all  the  northern  manors,  the  tenants  were  stated  to  hold  for        rqwe 
the  joint  lives  of  lord  and  tenant,  and  in  all  the  cases  the  v. 

question  was,  whether  fines  were  payable  on  the  death  of  -^' 

the  lord.     Assuming  that  the  tenure  of  the  tenants  was  the 
same  in  all  the  manors,  then  the  question  would  be,  if  it  has 
not  occurred  in  this  manor,  how  it  is  in  other  manors  where 
the  tenure  is  the  same.     If  the  defendant  is  going  into  evi- 
dence of  tenure  in  other  manors,  he  should  first  prove  by  what 
tenure  the  tenants  of  Tewington  hold.     After  proving  the 
tenure  to  be  the  same  in  all,  he  might  go  into  evidence  of 
the  particular  custom  in  the  other  manors.     But  here  the 
evidence  is  offered  for  the  purpose  of  shewing  the  tenure 
itself,  which  is  contrary  to  the  doctrine  laid  down  in  the 
cases  relied  on.     With  respect  to  one  custom  pervading  all 
these  manors,  nothing  is  proved  from  which  that  inference 
can  be  drawn.     The  evidence  is,  that  since  time  of  memory 
they  were  not  in  the  same  hands,  or  held  of  the  same  lord. 
Tewington  is  ancient  demesne,  (^^erra  regis, J  and  the  customs 
of  manors  in  ancient  demesne  differ  materially  from  those 
of  other  manors.     Kestormel,  though  so  contended  on  the 
other  side,  is  not  ancient  demesne.     Restormel  is  stated  in 
Domesday  to  be  holden  by  the  Earl  of  Moreton  of  the  King. 
All  lands  were  holden  of  the  King ;  for  after  the  Conquest 
William  granted  all  the  lands  to  be  holden  of  him ;  but  it 
does  not  appear  that  this  manor  was  the  demesne  of  the 
Crown.   In  the  ordinary  signification  of  the  word,  William 
the  Conqueror  grants  it  to  the  Earl  of  Moreton,  to  be  held 
in  capite.     It  gets  into  Roger  de  Valletort,  by  whom  it  is 
granted  to  Richard,  King  of  the  Romans,  in  tail ;  and^  on  the 
failure  of  issue^  it  ought  to  have  reverted  to  Roger  de  Valle- 
tort.     It  is  therefore  clear  that  those  manors  were  not  held 
in  the  same  manner,  and  that  they  did  not  form  one  class 
of  manors  before  legal  memory.     On  this  ground  also  the 
defendant  cannot  go  into  any  evidence  of  the  customs  of 
other  manors,  for  the  customs,  to  be   valid,   must   have 
existed  before  memory.  Tewington  continued  in  the  Crown 
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1828.        down  to  the  creation  of  the  dukedom.    The  strong  point 
is,  that  the  defendant  should  prove  the  tenure  of  the  tenants 
to  be  the  same,  before  he  can  give  any  evidence  tonching 
Brcnton.     j|,g  holding  of  the  tenants  in  the  other  manors, 
on      ay.        After  hearing  the  Attorney  General  shortly  in  reply. 

Lord  Tenterden,  C,  J. — It  appears  to  me,  and  my 
learned  brothers  concur  with  me  in  thinking,  that  at  pre- 
sent the  objection  is  premature.  I  collect  from  the  open* 
ing  of  the  Attorney  General  that  he  proposes  to  shew  that 
there  exists  in  several  manors,  now  parcel  of  the  Duchy  of 
Cornwall,  and  did  exist  from  very  ancient  times,  a  certain 
class  of  persons  now  called  conventionary  tenants,  and  to  shew 
by  evidence  or  by  argument,  that  with  regard  to  that  class  of 
persons,  in  all  the  different  manors  in  which  they  are  found, 
the  lord  of  the  soil  is  entitled  to  the  minerals,  and  not  the 
tenant.  Now  it  does  not  at  all  follow  that  because  he  can 
shew  that  there  existed  in  diff^ercnt  manors  persons  called 
conventionary  tenants,  he  will  afterwards  be  at  liberty  to 
draw  his  inference  either  by  evidence  or  by  argument. 
That  question  is  yet  open  to  us.  But  if  we  exclude  the  evi- 
dence that  there  existed  this  class  of  persons  in  different 
manors,  we  prevent  his  proceeding  further,  and  no  question 
can  arise.  It  appears  to  me,  therefore,  that  the  objection  is 
premature,  and  that  we  must  allow  the  defendants  to  prove 
that  there  existed  this  class  of  persons.  What  the  conse- 
quence of  that  may  be,  will  be  a  question  by  and  by. 

The  reading  of  extracts  from  the  inquhitio  post  mortem 
comitis  Edmundi,  so  certified,  then  proceeded. 

"  Restormcl,  with  the  town  and  castle. — And  there  are  two 
conventionary  tenants  who  hold  one  ferling  and  a  half  of 
land,  and  render  yearly  95.  4rf.  at  the  four  principal  terms ; 
and  each  of  them  shall  come  to  the  lord's  chace  in  the  park 
once  in  the  year;  and  their  works  are  worthed.  Also  there 
are  13  villeins,  who  hold  in  villenage  13  ferlings  of  land,  and 
they  render  by  the  year  at  the  four  terms  aforesaid  775.  Irf. 
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And  every  of  them  shall  come  to  the  lord's  chace  in  the 
park  once  in  the  year ;  and  those  works  are  worth  2  Sd.  And 
the  chevagium  (a)  garcionum  (6)  there  is  worth  by  the  year 
9^.  The  pleas  and  perquisites  of  the  court  there  are  worth 
by  the  year  5s.    Sum,  10/.  25." 

*^  Lostwithiel. — ^There  are  in  the  borough  aforesaid  305 
burgages,  which  render  by  the  year,  at  the  feast  of  St. 
Michael,  8/.  13s.  3^{/."     (No  conventionaries  mentioned.) 

''  Castle  with  the  borough  of  Tyntagel  and  manor  of  Bos- 
sinny. — ^There  are  there  14  (c)  free  tenants,  who  render  by 
the  year  for  rent  certain  20s.  S^d.  and  for  berbiage  2s.  \0d.  at 
the  feast,  &c.  Also  there  are  14  conventionary  tenants, 
who  hold  eight  Cornish  acres  (d)  and  one  ferlingof  land,  and 
render  by  the  year  1 1^.  l^d.  at  8cc.  And  there  are  38  vil- 
leins, who  hold  20  Cornish  acres  and  one  ferling  of  land. 
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(a)  Cum  vagantes  fuerint,(servi,> 
sicot  mercatores  vel  mercenarii, 
certis  temporibus  c/ievagium  sol- 
▼unt,  (quod  dicitur  recognitio  in 
signam  sabfecdonis  et  dominii 
de  capUe  suo,)  et  quamdiu  cheva- 
gium  solverint,  dicuntur  esse  sub 
potestate  dominorum,  nee  solvi- 
tor  dominica  potestas.  Bract,  lib. 
1,  cap.  10.  nam.  3. 

(6)  "Garcio,"  ''Ducange"  "Fa- 
mulus.'' In  the  Supplement "  Gar- 
cio."  "  Qui  artifici  opemm  suam 
locat.'^  And  a  passage  is  quoted, 
^  Ascendit  plumbarius  ecclesiam 
cum  duobus  garcionihus  suis,"  &cc. 
Combining  this  with  the  explana- 
tion in  the  preceding  note,  it  would 
appear  that  ''  chevagium  garcio- 
nom'^  was  a  small  personal  ac- 
knowledgment paid  to  the  lord  by 
such  villeins  as  were  permitted  to 
travel  in  search  of  employment. 

(c)  The  inquisition  specifies  what 
the  free  tenants  "render,''  and  what 
the  conventionaries  "  hold."    The 


lands  held  by  the  former  not  being 
parcel  of  the  manor,  though  de- 
pendent on  it  for  the  purposes  of 
distress  and  escheat,  were  not  the 
subject  of  inquiry;  but  with  respect 
to  lands  within  and  parcel  of  the 
manor,  the  land  itself  was  the  prin« 
cipal,  and  the  rents  the  accessory 
or  incident,  whether  fluctuating  or 
permanent.  £^  vide  potty  170,  I. 
(rf)  The  Cornish  acre  is  diffei^ 
ently  reckoned  by  different  persons, 
but  the  true  quantity  seems  to  be 
270  English  acres;  though  in  Tew- 
ington  the  contents  of  the  acre  ap- 
pears to  have  been  less.  Carew 
states  that  SO  customary  acres 
make  a  farthing  (or  ferling)  of  land, 
and  9  ferlings  1  Cornish  acre,  and 
4  acres  a  knight's  fee.  And  see 
Testa  de  Nevill,  504;  Co.  Litt.  5  b. 
It  is  frequently  stated  in  the  asses- 
sion  rolls  that  the  tenants  in  con- 
ventionc  hold  a  certain  number  of 
English  acres  in  a  certain  fraction 
of  a  Cornish  acre. 
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and  are  worth  by  the  year  with  landyok  (a)  14/.  9s*  7id.  Sunii 
39/.  135.  lOd." 

''Manor  of  the  borough  of  Helleston  in  Kerrier. — There 
are  there  18  free  tenants,  who  render  yearly  at  &c.  50s,  4d. 
and  for  berbiage  (6)  at  Easter  7^.  And  there  are  76  conven- 
tionaries,  who  hold  28  Cornish  acres  and  one  half  ferling, 
and  28  parcels,  and  render  yearly  at  &c.  26/.  lOs.  lOd. 
and  there  are  1 1  villeins,  who  bold  4}  acres  Cornish,  and 
one  croft,  and  render  yearly  at  &c.  775.  &d.  And  the 
chevagium  garcionum  (c)  is  worth  by  the  year  25.,  and  the 
toll  of  tin  there  is  worth  yearly  \2d.  The  pleas  and  per- 
quisites of  the  Court  of  the  manor  aforesaid  are  worth  by 
the  year  405.  Also  the  burgesses  of  the  borough  of  Hel- 
leston in  Kerrier  render  yearly  for  fee  farm  6/.  135  4d,  at 
two  terms,  &c.  for  the  borough  aforesaid.  Sum,  51/.  65." 
"  Manor  of  Clymmesland. — There  are  12  free  tenants,  who 
render  by  the  year  at  the  four  8cc.  S45.  There  are  there 
23  conventionary  tenants,  who  hold  six  and  half  acres  and 
one  half  ferling  eight  landyok  and  one  plot,  Cornish,  and 
render  by  the  year  565.  S^d.  at  &c.,  and  of  berbiage  Sd.  at 
&c.  And  there  are  81  villeins,  who  hold  in  villenage  37 
acres  one  ferling  and  the  third  part  of  one  ferling  of  land, 
Cornish,  and  1 1  landyok,  and  render  by  the  year  10/.  5s.  S^d. 
at  &c.,  and  for  berbiage  705.  S^d.  at  &c.  Sum,  25/.  1 O5. 2^dJ* 

**  Manor  of  Helleston  in  Tregashire,  with  the  borough 
of  Camelford  and  the  hamlet  of  Penmayn.  There  are 
there  and  in  the  hamlet  of  Penmayn  39  free  tenants,  who 
render  &c.  And  for  aid  of  the  same,  25.  \\d.  at  8cc.  And 
Stephen  de  Trewerne  holds  by  deed  three  watermills  at 
fee  farm ;  and  he  renders  therefore  by  the  year  6/.  135.  4c/. 
at  &c.  And  there  are  there  ^S  conventionary  tenants,  who 
hold  10  acres,  8cc.  and  they  render  by  the  year  9/*  145. 
And  there  are  there  and  in  the  hamlet  aforesaid  78  villeins, 

(a)  Qvare.  from  charters  of  Geoffrey  Count  of 

{b)  Berbiagium(Gsi\\\s,  Brebiage)  Anjou,  and  of  PhilipKingofFrance, 

Tributum,  ex  berbicibus  seu  ovi-  in  which  this  privilege  was  granted. 

bus. — Diicange;  whogivesextracts  (c)  Ante,  15 \,  (a),  (b). 
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who  bold  38  acres,  &c.  and  render  8cc.  at  8cc.     And  there  1898. 

18  at  Penmayn  a  certain  ferry,  which  is  worth  by  the  year  ^T^"^ 

10s.  (a).     And  also  there  are  there  62  burgesses,  who  hold  v. 

62  burgages,  and  render  by  the  year  4/.  45.  4}d.     Sum,  ^**"to*'- 

6U.2s.3d:^  Second  Day. 

"  Manor  with  the  borough  of  Liskereth. — There  are 
there  24  free  tenants  in  socage,  and  they  render  8cc.  And 
there  are  41  conventionary  tenants,  who  hold  18  acres  &c. 
and  render  yearly  8/.  45.  Bid.,  and  for  aid  of  the  same, 
and  of  the  villeins  at  &c.  505.  And  of  berbiage  of  the 
same;  and  of  villeins,  at  Easter,  135. 3d.  And  there  are  there 
6  villeins,  who  hold  1 7  acres,  &c.  and  render  yearly  IO85. 7}^- 
at  &c.  And  the  burgesses  of  the  borough  of  Liskereth  for 
the  farm  of  the  borough  18/.  at  &c.  The  same  burgesses  ren- 
der for  a  certain  burgage  thereof,  each  at  2s,  6d*  at  &c. 
Sum,  43/.  195. 11  J." 

*'  Manor  of  Tibeste  with  the  borough  of  Ponsmur( Gram- 
pound). — There  are  there  22  free  tenants,  who  render  yearly 
for  rent  service,  &c.  65/.  55.;  and  for  aid  of  the  same,  at&c. 
75.  Sd, ;  and  for  berbiage  of  the  same  5d, ;  and  there  are  there 
28  conventionary  tenants,  who  hold  8cc.  and  render  &c. ;  and 
there  are  there  21  villeins,  who  hold  &c.  and  render  &c.; 
and  for  aid  of  the  same  8cc.'' 

'*  Manor  of  Penkenegh. — There  are  there  7  free  tenants, 
who  render  &c. ;  and  there  are  there  9  conventionary  te- 
nants, who  hold  8cc.  and  render  8cc.;  and  there  are  there  6 
villeins.** 

*'  Certain  tenements  in  Talskedy. — There  are  there  2  con- 
ventionary tenants  and  1  villein,  who  hold  3  Cornish  acres, 
and  render  8cc." 

'*  Manor  of  Tywernail. — There  are  there  12  conven- 
tionary tenants,  who  hold  &c.  and  render  8cc. ;  and  there  are 
there  15  villeins.*' 

**  Manor  of  Tewynton. — There  are  there  two  watermills, 
and  they  are  worth  by  the  year  565.  8rf. ;  and  the  pasture  in 
Wallan  is  worth  by  the  year  225.  1  Irf.;  and  there  is  there  a 

(a)  Vide  Pclcr  v.  Kendall,  6  B.  &  C.  703. 
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18S8.        tertain  wood,  the  profits  whereof,  as  in  berbiage,  pannage, 

^  and  honey,  are  worth  by  the  year  6s.  6d* ;  and  a  certain 

V,  fishery  there  is  worth  by  the  year  4s. ;  and  turbary  there  is 

by  the  year  6s. ;  and  there  are  there  18  free  tenants,  who 
render  by  the  year  for  rent  certain  and  for  their  works  8/. 
9^.  4id.  at  the  four  principal  terms  of  the  year ;  and  there 
are  there  43  conventionary  tenants,  who  hold  fifteen  acres 
and  the  sixth  part  of  one  ferling  of  land,  Cornish,  and 
render  by  the  year,  at  the  four  principal  terms  of  the  year, 
for  rent,  (certain)  works^  and  fines  of  tin,  IS/,  \\s.2d. ;  and 
there  are  11  villeins,  who  hold  in  villenage  three  acres 
and  a  half  of  land,  Cornish,  and  render  by  the  year,  at  the 
aforesaid  terms,  4/.  and  22(f.;  and  forberbiage  of  the  same 
14s.  7d.  at  the  same  terms ;  and  the  rent  of  the  bede  (a)  of  the 
mill  there  of  Pentewyn  is  worth  by  the  year  9^.;  and  the 
chevage  (6)  of  villeins  there  is  worth  5(/.;  and  there  are  there 
certain  wastes  in  Wallan,  which  are  worth  by  the  year  6 Is. ; 
the  pleas  and  perquisites  of  Courts  there  are  worth  by  the 
year  50s.     Sum,  37/.  l6s.  8jd." 

'*  Manor  of  Penlyn. — There  are  6  free  tenants,  22  con- 
ventionary tenants,  and  2  villeins." 

"  Manor  of  Moreske. — There  are  there  20  free  tenants, 
20  conventionary  tenants,  and  19  villeins.  And  there  is 
one  carucate  of  land  in  demesne,  which  contains  120^  acres, 
which  is  let  to  farm  to  conventionary  tenants  and  villeins, 
rendering  therefore  by  the  year  64s.  6d." 

The  next  document  produced  was  a  charter  (c),  1 
Edw.  2,  to  Piers  de  Gaveston,  granting  to  him  the  whole 
county  of  Cornwall,  with  the  castles,  towns,  manors, 
&c.;  and  also  the  office  of  sheriff  of  the  said  county,  the 
stannary,  and  all  mines  of  tin  and  lead,  which  were  of 
Edmund,  late  Earl  of  Cornwall;  habendum  to  Gaveston  and 
his  heirs ;  tenendum  of  us  and  our  heirs ;  as  entirely  as  the 
said  Edmund  held  the  same  on  the  day  of  his  death. 

(«)  Qiurre.  (c)  From  the  Tower. 

{b)  Ante,  151,  2. 
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A  similar  grant,  3  Ed.  2,  to  Gaveston  and  Margaret  bis        18S8. 
wife,  widow  of  Earl  Edmund.  ^T^^*^*^ 

A  grant,   1 1  Ed.  2,  (a)  by  wbicb  it  appeared  that  the  v. 

King  had  granted  to  his  Queen  Isabel,  during  pleasure,  the     ^'k^^'^^^* 
shrievalty  of  Cornwall^  and  all  the  castles,  manors.  Sac,  in 
the  said  county  of  Cornwall. 

10th  October,  5  Ed.  3,  grant  to  John  of  Eltham,  Earl  of 
Cornwall,  of  divers  castles,  manors,  8cc.,  value  2000  marks 
by  the  year;  and  also  Tyntagel,  Clymmesland,  Tybeste, 
Restormel,  Tewynton,  Tremeton,  Helleston  in  Kyrier, 
Moreske,  Towarnail,  Pengneth,  Penlyn,  Lauuceston,  Rela- 
ton,  Helleston  in  Trigg,  Lyskyret,  Calistoke,  and  Tal- 
skydi,  in  tail ;  with  a  command  to  William  Bottereux, 
steward  of  Cornwall,  to  deliver  seisin  of  those  17  manors 
to  the  earl  or  his  attorney ;  with  a  mandate  to  the  knights, 
in  the  nature  of  a  writ  of  assistance^  purporting  that  it  was 
commanded  to  the  knights,  free  men,  and  all  other  tenants 
of  castles,  boroughs,  and  manors  aforesaid,  that  they  should 
be  attendant  and  respondent  to  the  same  Earl  for  their  ho- 
mages, fealties,  and  other  services,  by  reason  of  the  castles, 
boroughs,  and  manors  aforesaid  (&). 

Three  charters  of  Edward  3  to  the  Black  Prince,  dated 
1 1  Ed.  3,  were  read,  from  which  it  appeared  that  the  King 
had  created  his  son  Duke  of  Cornwall,  granting  to  him, 
inier  alia,  the  castle  of  Launceston  and  the  17  manors,  with 
the  stannary  and  coinage  of  the  same,  and  all  the  King's 
fees,  with  returns  of  writs  in  all  the  Duke's  lands  in  the 
said  county,  8cc.  &c.  (c). 

Charter  of  50  Ed,  3,  creating  Richard  Prince  of  Wales, 
Duke  of  Cornwall,  with  the  vacations  of  bishoprics  and 
advowsons  of  cathedrals,  also  the  stannary  and  coinage 
of  the  same,  with  issues  of  the  Courts  of  the  stannaries 
and  of  mines  in  the  said  counties. 

An  account  of  William  de  Cusance  (d),  10  8c  1 1  Edw.  3, 

(fl)  From  the  Tower.  (d)    William   dc   Cusancs    was 

(b)  Vide  post,  155,  («).  clerk  of  the  wardrohc,  15  Edw.  2. 

(c)  Sec  the  charter  uf  creation.  Vide  Madox,  Exch. 
post,  Appendix,  D. 
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A  document 
from  the  office 
of  the  Duchy 
of  Corawall, 
purporting  to 
be  a  caption  of 
seisin  to  the 
use  of  the 
Duke,  by  per- 
sons assigned 
by  his  letters- 
patent  to  re- 
ceive seisin,  is 
receivable  in 
evidence  as  a 
public  instru- 
ment. 
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was  produced  (a),  in  which  was  the  following  passage : ''  and 
of  the  issues  of  the  manor  of  Tyntagel,  &c.,  from  the  afore- 
said feast  of  St.  Michael,  in  the  said  10th  year,  until  the  eve 
of  St. Michael  next  following."  "  But  he  does  not  answer  for 
any  rents  or  farms  of  the  said  tenements  of  the  same  term 
of  St.  Michael,  nor  of  the  profits  of  turbary,  8cc.  within 
the  time  aforesaid;  but  the  Duke  of  Cornwall  had  the 
tenements  aforesaid  of  the  gift  of  the  King,  and  took  seisin 
thereof  in  the  months  of  April  and  May,  and  has  collected 
and  retained  to  his  own  use  all  the  rent  and  farms  of  the 
aforesaid  tenements,  which  by  any  colour  were  payable  on 
the  same  last  term  of  St.  Michael,  as  well,  to  wit,  farms 
demised  by  the  same  cnstos  and  his  ministers,  and  the  rents 
and  farms  of  conventionaries,  as  others  whomsoever,  with 
all  profits  of  turbary,  8cc.  made  in  the  same  this  year."  For 
this  a  writ  was  directed  to  the  auditors  of  this  account, 
commanding  them  to  allow  to  Cusance  the  rents,  8cc.,  so 
received  by  the  Duke. 

The  caption  of  seisin  under  the  grant  to  the  Black  Prince 
was  then  offered  to  be  read  as  evidence  that  possession 
was  given  to  him  of  manors  containing  three  species  of 
tenants  (ft). 

Brougham.  The  plaintiff  is  ready  to  admit  that  the 
Duke  had  seisin  under  the  charter,  but  we  object  to  the 
admission  of  the  document  in  evidence.  It  is  merely  a 
survey  made  under  a  letter  of  attorney  from  the  Duke  of 
Cornwall,  to  ascertain   and   enumerate   the  particulars  of 


(a)  From  the  King's  Reraeni- 
branccr's  Oflace,  stated  by  the  wit- 
ness, Mr.  liltJigzcorthf  to  be  the 
proper  depository  of  accounts  ren- 
dered by  the  ministers  of  the 
King's  revenue. 

(6)  This  caption  appears  to  have 
been  offered  not  only  to  shew  thai 
the  Duke  had  seisin  of  the  duchy 
at  the  time  stated,  but  also  of  what 
ho  so  had  seisin.     The  caption  is 


a  roll  in  very  perfect  preservation, 
purporting  to  contain  an  accurate 
account  of  all  the  manors,  bo- 
roughs, castles,  villeins  and  chat- 
tels, &c.  in  Cornwall,  belonging  to 
the  Duke  of  Cornwall,  and  of  all 
the  claims  of  the  burgesses,  the 
customs  of  the  tenants,  and  lists 
of  the  liberc  tencnlcs,  and  of  those 
who  held  in  liberA  convcntione  and 
in  naliva  convcntione. 
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th6  property  of  which  he  bad  seisin.  The  document  is 
therefore  not  evidence  in  itself  for  the  Duke  of  Cornwall, 
although  it  might  be  evidence  for  persons  claiming  adversely 
to  him.  Nor  is  it  rendered  admissible  by  the  minister's 
account,  10  &  1 1  Edw.S;  for  though  the  minister  debits 
himself  in  that  account  with  moneys  received,  it  is  not 
evidence  of  the  distinct  transaction  to  which  he  chooses 
to  refer.  If  a  man  in  his  account  says^  I  received  51.  on 
a  transaction  stated  in  a  letter  written  by  A.  to  B.,  such 
a  reference  will  not  make  the  letter  receivable  in  evi- 
dence. This  is  hardly  so  much,  the  reference  being  not 
to  the  caption  of  seisin^  but  to  what  the  Duke  had  subse- 
quently done. 

Erskhte,  ad  idem.  This  is  not  a  public  document  exe- 
cuted for  any  public  purpose.  If  it  had  been  executed  for 
any  purpose  of  the  Crown,  that  would  make  it  evidence; 
but  this  appears  to  have  been  something  done  under  a 
commission,  or  a  letter  from  the  Duke  of  Cornwall,  who, 
though  the  highest  subject,  was  still  but  a  subject.  The 
public  had  no  interest  in  his  acts,  nor  in  the  facts  stated  in 
this  document.  The  return  to  this  commission,  or  letter, 
stands  in  the  same  predicament  as  an  answer  to  the  letter 
of  any  private  individual.  This  is  proposed  to  be  read  for 
the  purpose  of  proving  the  circumstances  belonging  to  a 
particular  manor,  for  which  purpose  it  cannot  be  evidence 
against  strangers.     The  return  is  neither  sealed  nor  signed. 

Paitesotif  ad  idem.  This  return  cannot  affect  tenants 
who  have  no  opportunity  of  being  heard  or  objecting  to  it. 

« 

Wetherell,  A.  G.,  contr^.  This  document  comes  out  of 
the  proper  repository,  where  it  is  kept  as  a  public  record, 
to  shew  what  the  Crown  granted  to  the  Duke  of  Cornwall, 
and  what,  upon  the  cesser  of  that  estate,  would  revert  to 
the  Crown. 
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Tindal,  S.  G.    The  very  graut  of  Ed.  3  directs  the  seisin 
to  be  given  (a). 


Brougham.  We  deny  that  it  is  one  of  the  resolutions 
in  the  Prince's  case,  that  the  fee-simple  of  the  duchy  of 
Cornwall  is  in  the  Duke. 


Baylby,  J. — The  Crown  had  the  fee  before  the  grant. 
In  the  Court  of  Exchequer  you  have  an  account  of  the 
revenues  of  the  Crown;  and  if  the  Crown  alienates  any 
part  of  those  revenues,  there  is  an  account  kept  in  the 
Exchequer  of  what  it  was  that  the  Crown  alienated.  This 
document  gives  an  account  of  what  the  Crown  alienated  to 
the  Duke  of  Cornwall. 

Brougham.  The  country  is  bound  by  what  is  done  by 
the  Crown  acting  for  the  country;  but  this  is  a  private 
account  of  the  Duke's. 


Lord  Tenterden,  C.J. — I  think  the  foundation  of  the 
objection  entirely  fails.  The  objection  is  put  upon  the 
ground  that  this  is  a  private  document,  and  that  the  Duke 
of  Cornwall  is  to  be  considered  merely  as  any  other  of  his 
Majesty's  subjects,  excepting  only  his  very  high  rank.  But 
I  am  clearly  of  opinion  that  the  Duke  of  Cornwall  is  not  to 
be  considered  as  a  private  subject;  when  there  is  no  Duke 
pf  Cornwall,  the  duchy  belongs  to  the  Crown ;  it  is  some- 
times in  the  hands  of  the  Duke,  sometimes  in  the  hands 
of  the  Crown.  The  Crown,  therefore,  or,  in  other  words, 
the  public,  has  an  interest  in  every  thing  which  is  done 
in  the  duchy ;  and  it  appears  to  me  perfectly  immaterial 
whether  the  act  done  is  done  under  the  authority  of  the 
King  or  under  the  authority  of  the  Duke,  when  there  is 


(o)  So  Seidell,  in  his  Titles  of 
Honour,  2d  part,  c.  5,  §  1,  men- 
tions that  writs  went  to  the  Lords 
Justices  of   Wales,   the   Earl  of 


Arundel,  and  Lord  Talbot,  to  give 
seisin  of  the  Principality  of  Wales 
to  Edward  the  Black  Prince.  Vide 
ante,  15Q,  (a). 


Rows 
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a  Duke ;  for  in  all  these  matters  the  interest  of  the  Crown 
b  equally  concerned.  1  do  not  at  all  rely  on  the  drcunok- 
stance  of  its  being  mentioned  in  the  minister's  account.  v. 

Extracts  from  the  document(a),  which  was  in  Latin,  were 
then  read ;  it  was  entitled,  '*  The  caption  of  seisin  of  the 
manor  of  Tewynton,  to  the  use  of  the  Lord  Edward,  Duke 
of  Cornwall,  first*born  son  of  the  Lord  the  illustrious  King 
of  England,  by  Janies  de  Wodestoke  and  William  de  Moiw 
den,  assigned  by  the  letters-patent  of  the  Duke  to  do  the 
same,  on  Monday  the  12th  day  of  the  month  of  May,  in 
the  1 1th  year  of  the  reign  of  King  Edward,  the  3d  after  the 
Conquest.''  The  several  species  of  tenants  are  then  enu- 
merated. 1st.  The  free  tenants,  of  whom  there  were  34, 
whose  holdings  are  thus  entered : — 

"  Free  Tenants. — William  de  Bodrygan  holds  of  the  Lord 
the  Duke  of  Cornwall,  in  socage,  seven  Cornish  acres  of 
land  in  Tregrian^  rendering  therefore  by  the  year,  at  the  four 
usual  terms  of  the  year^  in  equal  portions,  I85. 6^d, ;  and  for 
fine  of  tin,  at  the  Feast  of  St.  Michael,  \4d,;  and  doing  suit 
at  the  Court  of  the  Lord  Duke  from  three  weeks  to  three 
weeks. 

"  William  de  Denyck  holds  of  the  Lord  Diike  12  Cornish 
acres  of  land,  rendering  therefore,  by  the  year,  at  the  four 
usual  terms,  37s.  7d. ;  and  for  fine  of  tin,  at  the  Feast  of 
St.  Michael,  18(f. ;  and  doing  suit  as  above." 

At  the  end  of  the  free  tenants,  their  rents,  &c.  are  thus 
summed  up: — 

'*  Sum  of  these  rents  (6),  beyond  the  fines  of  tin, 
7/.  I85.  214.  Sum,  if  rendered,  of  fines  of  tin,  145.  2id. 
Recognizance,  4tOd.  All  the  aforesaid  free  tenants  give  to 
the  Lord  Duke  43d.  for  their  recognizance,  8cc." 

The  next  class  are  the  free  conventionaries,  of  whom 
there  are  50  in  number,  and  who  are* thus  described  : — 

"  Nicholas  Wysa  holds  of  the  Lord  Duke,  in  conven- 

(a)  This  document  is  fuller  than  ers,  and  the  *'  takings"  by  the  con- 

the  inguUitiopost  morlem  Edmundi,  vcntionaries. 

(ante,  151,  (c)^  as  it  enumerates  (6)  The  sum  of  the  quit  rents 

the  ^  lands"  held  by  the  freehold-  and  fines  of  tin  is  8/.  12«.  4}^'. 


Brenton. 
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tione,  1  messuage,  7  acres  of  land,  in   1   ferling  of  land 
v^y^^      in  Merthyn,  which  he  took  of  the  Lord  John,  late  Earl  of 
V.  Cornwall;  to  hold  in  convention€f  from  the  Feast  of  St. 

Michael,  in  the  7th  year  of  the  reign  of  the  now  King,  to  the 
end  of  seven  years  then  next  following  and  to  be  completed, 
rendering,  therefore,  by  the  year,  at  the  four  usual  terms, 
7^.  9^*,  and  at  the  Feast  of  St.  Michael  a  certain  rent,  called 
a  fine  of  tin,  and  doing  suit  at  the  Lord's  Court  from  three 
weeks  to  three  weeks ;  and  he  shall  be  reeve,  decennier, 
and  beadle  when  he  shall  be  elected;  and  shall  properly 
sustain  the  messuage  aforesaid ;  he  shall  manure  the  land 
with  the  whole  stock,  not  making  waste  or  destruction ; 
and  when  he  shall  die,  the  lord  shall  have,  in  the  name  of 
a  heriot,  one  beast,  which  shall  be  of  the  greatest  price ; 
and  he  shall  have  nothing  of  his  other  chattels.  And  he 
hath  done  fealty,  and  claims  to  hold  the  tenement  aforesaid 
in  libera  conventione  by  the  aforesaid  services,  during  the 
term  aforesaid."  The  other  entries  respecting  the  free 
conventionaries  refer  to  the  first  as  follows : — "  John 
Jacony  holds  of  the  Lord  Duke  1  messuage,  8cc.,  which  he 
took  of  the  aforesaid  Earl;  to  hold  in  conventione  for  the 
term  aforesaid,  rendering  therefore,  8cc.,  and  doing  suit 
and  all  other  services  as  the  aforesaid  Nicholas  Wifsa^ 

The  entries  respecting  Nansmellyn  in  this  document  are 
as  follow : — 

"  Philip  Nansmelyn  holds  of  the  Lord  Duke  1  messuage, 
1 1  acres  of  land  English,  in  half  an  acre  of  land  Cornish, 
in  Nansmelyn,  which  he  took  of  the  aforesaid  Earl;  to 
hold  in  conventione,  for  the  time  aforesaid,  rendering  there- 
fore, by  the  year,  at  the  four  usual  terms,  Ws.  and  a  fine 
of  tin,  and  doing  suit  and  all  other  services  as  the  afore- 
said  Nicholas  Wysa;  and  hath  done  fealty,  and  claims  to 
hold  these  tenements  in  libera  conventione  bv  the  aforesaid 
services,  during  the  term  aforesaid." 

'*  John  de  Nansmelyn  holds  of  the  Lord  Duke  1  mes- 
suage and  1 1  acres  of  land  English,  in  half  an  acre  of  land 
Cornish,  in  Nansmelyn,  which  he  took  of  the  aforesaid 
Earl;  to  hold  in  conventione  for  the  time  aforesaid,   rcn- 
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dering  therefore,  by  the  year>  at  the  four  usual  terms,  lis. 
and  a  fine,  and  doing  suit  and  all  other  services  as  the  afore-        "BLowe. 
said  Nicholas  Wysa ;  and  hath  done  fealty,  and  claims  to  v, 

hold  these  tenements  in  tibera  conventione  by  the  aforesaid 


services,  during  the  term  aforesaid." 

"  Jordan  de  Nansmelyn  holds  of  the  Lord  Duke  1  mes- 
suage and  1 1  acres  of  land  English,  in  half  an  acre  of  land 
Cornish,  in  Nansmelyn,  which  he  took  of  the  aforesaid 
Earl;  to  hold  in  conventione  for  the  time  aforesaid,  ren- 
dering therefore,  by  the  year,  at  the  four  usual  terms,  1 1 5. 
and  a  fine  of  tin,  and  doing  suit  and  all  other  services  as 
the  aforesaid  Nicholas  Wysa;  and  he  hath  done  fealty,  and 
claims  to  hold  these  tenements  in  libera  conventione  by  the 
aforesaid  services,  during  the  term  aforesaid." 

'*  Gregory  de  Nansmelyn  holds  of  the  Lord  Duke  1 
messuage  and  1 1  acres  of  land  English,  in  half  an  acre  of 
land  Cornish,  in  Nansmelyn,  which  he  took  of  the  said 
Earl;  to  hold  in  conventione  for  the  time  aforesaid,  ren- 
dering therefore,  by  the  year,  at  the  four  usual  terms,  1  \s. 
and  a  fine  of  tin,  and  doing  suit  and  all  other  services  as 
the  aforesaid  Nicholas  Wysa:  and  hath  done  fealty,  and 
claimeth  to  hold  the  tenements  in  libera  conventione  by  the 
aforesaid  services,  during  the  term  aforesaid." 

After  the  list  of  tenants  in  libera  conventione,  it  is  written, 
— "  All  the  free  conventionaries  aforesaid  give  to  the  Lord 
Duke  lOs.  for  their  recognizance.  The  sum  of  their  rents 
is  18/.  17«.  2d"  Then  follow  the  native  (i.e.  villein)  con- 
ventionaries, who  are  6  in  number.  '^  Nicholas  Pantener, 
villein,  holds  of  the  Lord  Duke  1  messuage,  7  acres 
and  a  half  of  land,  in  one  ferling  and  a  half  of  land 
Cornish,  in  Tyngaran,  which  he  before  took  of  the  Lord 
John,  late  Earl  of  Cornwall ;  to  hold  in  nativa  conventione, 
from  the  Feast  of  St.  Michael,  in  the  7th  year  of  the  reign 
of  the  now  King,  to  the  end  of  seven  years  then  next  fol- 
lowing, rendering  therefore,  by  the  year,  at  the  four  usual 
terms,  85.  and  doing  suit  at  the  Lord's  Court  from  three 
weeks  to  three  weeks ;  and  he  shall  be  reeve,  decennier  and 
beadle  when  he  shall  be  elected,  and  shall  be  taxed  at  the 
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will  of  the  lord  (a);  and  when  he  shall  die,  the  lord  shall  have 
all  his  chattels;  and  the  latest  born  son  whom  he  shall  leave 
alive  shall  have  his  land  by  a  fine  to  be  made  with  the  lord 
at  the  same  lord's  will;  and  he  hath  done  fealty,  and  claimeth 
to  hold  the  tenements  by  the  aforesaid  servile  services  in 
naticd  conventiane,  at  the  will  of  the  lord,  during  the  term 
aforesaid."  The  others  are  then  enumerated,  referring  for 
the  description  of  their  tenure  to  the  name  at  the  head  of 
the  list.  The  sum  of  the  native  (i.e.  villein)  conventiooary 
rents  is  1/.  145.  5\d.  After  the  native  conventionaries 
come  5  natives  of  stock,  who  are  thus  described : — **  Robert 
Ceron,  a  villein  of  stock,  holds  of  the  Lord  Duke,  in  vil- 
lenagc,  in  Tyngaran,  1  messuage,  5  acres  of  land  English, 
in  1  ferling  of  land  Cornish;  rendering  therefore,  by  the 
year,  at  the  four  usual  terms,  5s.  Sd.,  and  doing  suit  at  the 
Lord's  Court  from  three  weeks  to  three  weeks;  and  he 
shall  be  reeve,  decennier  and  beadle,  when  he  shall  be 
elected,  and  shall  be  taxed  at  the  will  of  the  lord ;  and 
when  he  shall  die,  the  lord  shall  have  all  his  chattels;  and 
his  last-bom  son  whom  he  shall  leave  surviving  shall  have 
his  land,  by  fine,  which  he  shall  make  with  the  lord,  at  the 
will  of  the  same  lord.  And  he  shall  not  be  amoved  from 
the  land  for  his  whole  life;  and  he  hath  done  fealty."  The 
others  follow  referring  to  the  first;  the  amount  of  the  rent 
of  the  villeins  of  stock,  335.  5d.  All  the  villeins,  as  well 
conventionary  as  by  blood,  give  to  the  Lord  Duke,  for  their 
recognizance,  half  a  mark. 

Then  follow  entries  of  the  letting  and  rental  of  £  mills, 
the  land  of  Wallan,  containing  l60  acres  of  waste,  the  pas- 
ture of  the  woods,  and  a  fishery :  after  these  come  the 

*'  Fines  of  Tin. — The  land  of  Nicholas  de  Muleber,  in 
the  town  of  St.  Austel,  renders  by  the  year,  for  a  fine  of 
tin,  S^d. ;  of  the  land  of  Robert  le  Toker,  of  the  same,  for 
the  same,  2d. ;  of  the  land  of  John  de  Treyenock,  for  the 
same,  \d.;  of  the  land  of  Philip  Perys,  of  the  same  place, 
for  the  same,  2d.;  of  the  land  of  the  Pryer  of  Tywardreath 

(a)  As  to  the  liability  of  the      see  Mann.  iTxch.  Pract.  2d  edit, 
villein  to  be  taxed  de  alio  el  basso,      374,  (i). 
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there,  for  the  same,  U^m  o^  ^^  ^^^^  of  William  Waker         1838. 
there,  for  the  same,  1  Jd.     Fines  of  tin,  of  free  convention-       ^^^^^ 
aries  and  villeins,  at  the  Feast  of  St.  Michael,  worth,  by  v, 

the  year,  9.0s.    Also  the  toll  of  tin  of  Tewynton  is  worth,   ^^*^^^'" 
by  the  year,  65.    Then  are  entered  "  Pleas  and  perquisites 
of  Courts,  worth,  by  the  year,  in  common  years,  40s" 

The  next  document  produced  was  a  minister's  account 
of  the  25  Ed.  1 .  It  purports  to  be  the  account  of  Thomas 
de  Okham(a),  receiver  in  the  time  of  Thomas  de  la  Hide, 
steward  and  sheriflT  of  Cornwall  (6). 

**  Tewington  Rents. — The  same  renders  account  for 
95/.  3s.  Q{d.  for  rent  of  assize,  by  the  year.  Sum, 
25/.  Ss.  9.\d. 

**  Issues  of  the  Manor. — The  same  renders  an  account 
of  14s.  7d.  forberbiage  by  the  year;  and  for  2Ss,  11  |d.  for 
works  and  customs  remitted ;  and  for  2O5.  for  fine  of  tin 
by  the  year ;  and  for  46s.  8d.  for  the  farm  of  the  mill  this 
year;  and  for  225.  \\d.  for  the  pasture  of  Wallan  this 
year;  and  for  S5.  for  pasture  in  the  wood  this  year;  and 
for  6s.  %d.  for  pannage  this  year;  and  for  4e/.  for  chevage 
this  year ;  and  for  6J.  for  the  milldam  of  Pentewyn ;  and 
for  ^\d.  for  toll  of  tin  this  year;  and  for  45.  for  the  fishery 
by  the  year ;  and  for  6d.  for  honey  this  year ;  for  brush- 
wood nothing  this  year;  and  for  3 Is.  for  46  acres  of  waste 
at  Wallan,  let  to  farm  for  a  term  of  six  years  (this  being 
the  fourth);  and  for  6s.  for  nine  acres  of  the  same  land,  let 
to  farm  as  long  as  they  will  bear  corn;  and  for  155.  for  15 

acres  assessed  to in  the  wood  this  year  only ;  and 

for  245.  4rf.  for  36  acres  and  an  half,  assessed  to , 

as  long  as  they  will  bear  corn ;  and  for  25.  for  turbary  this 
year.     Sum,  \\L9*\\d. 

•*  Fines,  Perquisites,  and  Reliefs. — The  same  renders  an 
account  for  18(/.  of  John  de  Pabenden,  and  his  two  fellows, 
for  default;  and  for  Ss.  of  Roger  de  Carmerion,  and  his  two 
fellows,  for  the  same;  and  for  65. 8(/.  of  Humphrey  de  Beau- 
champ  for  the  same;  and  for  25.  of  Richard  Lawrence,  and 

(a)    Vidt  2  Inst.   19;    Mann.  (6)   From   the  King's  Rcmem- 

£xch.  Pract.  2d  edit.  74,  («).  brancer's  Office. 
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his  three  fellows,  for  non-appearance  and  default;  and  for 
2s.  of  Alan  de  Hay  for  trespass;  and  for  18c/.  of  William  de 
Trenewithy  and  his  fellow,  for  entry  of  land ;  and  for  3s.  for 
Walter  Devyok,  and  his  two  fellows,  for  suit  of  Court  and 
being  released  from  the  office  of  reeve ;  and  for  2s.  6d.  of 
Reginald  Ceron  and  John  de  Tewyn  for  the  same;  and  for 
2d.  of  Simon  Baby  for  unjust  detention  ;  and  for  I2s.  6d. 
of  Hugh  Fitz  Walter,  of  Treverbyn,  for  relief  of  land  which 
was  of  his  father ;  and  for  Ss.  of  Paschas  of  Nansmelyui  a 
conventionary,  for  this,  that  he  might  hold  his  land  for  the 
term  of  10  years  as  he  before  held,  this  being  the  first 
year  (a);  and  for  3s.  of  Edward  de  Trenewith  and  Matthew 
de  Castle  Gothon  for  the  same." 

After  this  there  are  several  other  similar  entries,  and  a 
charge  of  6s.  Sd.  of  Henry  of  Nansmelyn,  for  having  his 
land  again  which  he  before  surrendered ;  and  for  3s.  4d.  for 
the  chattels  of  John  Porteyn,  a  conventionary,  deceased. 
Sum,  106».  Id.  Then  follow  allowances. — "Allowance  in 
tithe  of  berbiage,  1 7 Jrf. — in  allowance  of  rent  of  the  reeve 
and  beadle,  by  the  year,  5s. — in  allowance  for  the  pasture 
of  WallaU;  which  is  above  assessed  to  farm,  of  22s.  l\d. 
for  three  years.  Amount  of  the  allowance,  29s.  4|r/.  And 
he  owes  40/.  Os.  20Jd." 

After  this  was  produced  (b)  an  extent  of  the  1  Ed.  3;  it 
consisted  of  several  skins  of  parchment  (r),  fastened  toge- 
ther at  the  top ;  on  one  of  these  was  written,  in  the  writing 
of  the  time,  that  it  was  an  extent  of  the  lands  of  Isabel 
Queen  of  England ((f),  then,  \si  Edw.  3,  in  the  king's  hands; 
then  came  the  extents  of  the  several  manors  above  men- 
tioned, amongst  which  was  the  extent  of  the   manor  of 


(a)  Quod  posset  tenere  terram  ad 
terminum  decern  annorum  quam 
prius  tenuit,  hoc  anno  piimo. 

(6)  From  the  Lord  Treasurer's 
Remembrancer's  Office. 

(c)  On  the  back  of  one  of  the 
skins  was  indorsed  in  writing  of 
the  time — "  Hos  rotulos  liberavit 
hie  Rogerus  de  Gildesburg,  scnes- 


callus  Dni  Regis  de  terris  et  te- 
nementis  quae  fuerunt  Isabellas, 
Regiiiae  Angli^e,  citra  Trentara,  per 
prsceptum  Guiiehni,  Norvicensis 
Episcopi,  Thesaurarii,  vicesimo 
sec  undo  die  Octobris  anno  regni 
Regis  Edwardi,  tertii  a  conquestu, 
quinto."  • 
((/)  Anlc,  155. 
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Tewjrnton,  enumerating  free  tenants,  whose  rents  amount 

to  7/.  !&•  Hd.  besides  fines  of  tin,  which  are  in  sums        Rqwb 

certain,  and  the  same,  respectively,  as  mentioned  in  the  v. 

caption  of  seisin.     It  thep  states  the  free  conventionaries,    «__^  jx^' 

and  amongst  them,  John  de  Nansmelyn  holds  half  an  acre 

of  land,  and  renders  annually  Ss.  6d.     Philip,  of  the  same, 

holds  half  an  acre  of  land,  and  renders  annually  Qs.  6d. 

Jordan,  of  the  same,  holds  half  an  acre  of  land,  and  renders 

annually  85.  6d.    Gregory,  of  the  same,  holds  half  an  acre 

of  land,  and  renders  annually  85.  6d.  (a). 

Brougham.  We  object  to  this  document.  It  does  not 
appear  upon  the  instrument  itself  under  what  authority  it 
was  taken.  The  commission  is  not  here.  There  is  no 
description  of  the  instrument  as  belonging  to  a  particular 
class ;  no  reference  to  the  persons  taking  it,  nor  any  de- 
scription of  their  office;  and  though  opened  by  the  Attorney- 
General  as  an  extent  of  the  manors  in  the  holding  of  Queen 
Isabel,  there  is  nothing  to  shew  that  it  was  an  extent  of 
her  manors;  it  appears  to  be  merely  an  old  parchment, 
tied  up  with  a  great  number  of  separate  parchments  called 
extents,  each  being  entitled  extent  of  il.  or  B»  It  is  not 
signed,  nor  does  it  appear  whether  it  was  taken  by  a  jury 
or  by  persons  appointed  for  the  purpose.  One  purports  to 
be  taken  '*  upon  oath,"  but  it  does  not  say  upon  the  oath 
of  whom ;  nor  does  it  appear  under  whom  the  oath  was 
taken.  This  is  not  receivable  in  evidence,  unless  it  be 
meant  to  be  said,  that  whatever  is  to  be  found  in  the  Remem- 
brancer's Office  may  be  given  in  evidence.  The  custody 
of  documents  that  would  of  themselves  be  evidence  is 
material,  as  giving  security  that  a  supposititious  instrument 
has  not  been  introduced.  But  the  mere  custody  out  of 
which  an  instrument  comes  cannot  make  it  evidence. 

(c)  This  appears  to  have  been  portions,  each  at  Bs,  6d. ;  corre- 
read  for  the  purpose  of  shewing  sponding  with  the  assession-roH, 
that  Nansmelyn  was  held  in  four     post,  105,  and  at  a  varying  rent. 

VOL.  III.  N 
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\^^lj  Wetherell,  A.  G,  The  meaioranciuiD  professefl  thmt  the 

KewE        ^1^  o^  documents  is  a  cotlection  of  rolls  delivered  in  by  the 

_    ^  Kins's  steward ;  and  this  extent  is  one  to  which  the  memo- 

Brsnixxn* 

Second  Day  ■'^"^*''"  »pp)ies.  The  Crown  was  in  the  habit  from  time 
to  time  of  taking  extents  of  manors  wbich  returned  to  tlie 
Crown.  This  is  required  by  statute  4  Edw.  I,  Extentm 
Manerii.  This  statute  does  not  point  out  the  fM-ecise  mode 
in  which  the  exient  is  to  be  taken.  It  does  not  say  diat  it 
shall  be  an  extent  under  the  Exchequer  Seal  or  (he  Gveat 
Seal.  The  extent  of  a  Crown  manor  coming  out  of  the 
Lord  Treasurer's  Remembrancer's  Office  is  of  itself  evi* 
dence.  The  reason  appears  to  he,  that  this  statute  required 
that  extents  should  be  made  from  time  to  time^  for  which 
practice  the  interest  of  the  Crown  would  be  a  sufficient 
reason^  the  Crown  atways  having  an  interest  in  its  grants. 
But  looking  at  the  document^  accompanied  by  that  memo- 
randum, coming  from  the  proper  depository,  the  steward  of 
the  King,  in  his  manors  south  of  Trent,  was  the  proper  hand 
to  deliver  it. 

Tindal,  S.G.  ad  idem  The  charter  of  11  Edw.  3  shews 
the  land  granted  to  Queen  Isabel,  which  proves  that  the  sub- 
ject-matter of  this  extent  is  the  property  of  the  Crown. 
On  the  death  of  Edw.  2,  it  became  important  that  Edw.  3 
should  see  by  some  survey  what  was  reverting  to  the  Crown. 
The  rolls  purport  to  have  been  taken  by  the  free  tenants  of 
the  manor,  before  the  steward  of  the  manors  south  of  Trent. 
The  inquiry  is  made,  the  records  find  their  way  into  the 
Exchequer,  and  are  there  deposited  by  order  of  the  treasurer 
in  the  proper  depository.  There  is  not  the  least  reason  to 
impute  any  fraud  or  wish  to  increase  what  was  found  in 
manors  of  the  Crown.  This  being  an  inquiry  between  the 
last  grantee  and  the  tenant  in  reversion,  what  is  there  to 
impeach  it  from  those  who  stood  in  the  neutral  situation  of 
mere  tenants  ?  It  is  therefore  clothed  with  all  those  cha- 
racters which  belong  to  the  public  official  documents  of  the 
country  («). 

(a)  Mr.  IllingTDorth  here  stated      proper  skin ;  that  in  almost  all  cases 
that  the  indorsement  is  upon  the      of  men  of  great  property  the  ad- 
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Sir  J.  Scarktt,  ad  idem*  The  public  has  an  interest  in 
the  property  of  the  Crown,  which  represents  the  public. 
The  property  in  which  the  public  has  an  interest  is  con- 
ducted by  certain  rules ;  some  derived  from  ancient  prac-  clll" j  n^ 
tice^  and  some  from  acts  of  parliament|  which  put  it  upon 
a  footing  different  from  the  property  of  private  individuals. 
Whenever  a  public  officer  is  charged  with  a  duty,  whatever 
be  has  done  in  that  capacity  is  admitted  in  evidence.  The 
records  of  the  Custom  House  are  daily  admitted  in  evi- 
dence. The  statute  of  4  Edw.  1  required  extents  to  be 
taken.  Extents  were  taken  of  property  in  which  the  Crown 
was  interested,  forming  part  of  the  public  revenue  by  which 
the  interests  of  the  public  were  maintained.  The  revenue 
of  the  Crown  ^as  administered  by  th^  Exchequer,  which 
is  tb^refoTe  the  proper  Court  to  have  the  documents  and 
nilUliiBeiits  of  property.  The  documents  which  ought 
to  have  been  made  under  the  statute  being  found  in  the 
proper  custody  at  a  period  of  antiquity,  it  would  be  inferred 
t^t  civery  thing  was  rightly  done.  These  documents  are 
ip  the  nature  of  records,  being  filed  in  that  Court  which  has 
the  admipistration  of  the  King's  revenue,  with  a  duty  cast 
lipqn  it,  to  receive  no  documents  which  are  not  in  their 
nature  public,  and  kept  for  public  purposes. 

Brougham,  in  reply.  The  argument  would  let  in  every 
papcfr  foupd  in  any  custody  purporting  to  relate  to  Crown 
property.  It  is  assumed  that  the  custody  in  which  this 
document  was  found  is  confined  to  extents,  but  a  vast 
number  of  other  documents  of  the  same  sort  are  to  be 
found  in  the  same  place.  The  steward  of  the  lands  on  this 
side  Trent  is  not  a  person  to  have  ascribed  to  biin  any  au- 
thority to  take  these  extents.  Nor  does  it  appear  that  he 
took  them.  He  says  that  they  were  delivered  in  by  him ; 
non  constat  by  whom  they  were  taken. 

vowsons  of  charches  and  knights'      and  that  this  is  at  the  end  of  the 
fees  are  at  the  end  of  the  extent,      extent  where  the  advowsons  are. 

N  2 
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LiTTLELALE,  J. — It  was  theduty  of  the  steward  to  hand 
ZT"^"^       them  into  the  Exchequer. 


V. 

Brenton. 
Second  Day. 


Brougham.  It  does  not  appear  that  the  steward  gave 
directions  for  the  extent  to  be  taken. 

Lord  Tenterden,  C.  J. — It  appears  that  Gildesburg 
was  one  of  the  auditors^  and  that  the  parties  came  before 
him.  That  shews  that  Gildesburg,  who  delivered  in  the 
roll,  had  himself  taken  the  account.  He  is  in  Cornwall^ 
and  the  parties  come  before  him. 

Brougham.  That  does  not  carry  the  evidence  further  as 
to  his  being  the  person  who  made  the  general  return.  No 
extent  or  inquisition  has  ever  been  given  in  evidence^  where 
it  has  not  appeared^  at  least  by  the  instrument  itself,  under 
what  authority  and  by  whom  it  was  taken. 

Lord  Tenterden,  C.J. — I  am  of  opinion  that  this 
document  must  be  received  in  evidence.  An  act  of  parlia- 
ment, made  in  the'  fourth  year  of  King  Edward  I.  directs 
extents,  containing  an  account  of  manors  similar  to  that 
in  the  document  in  question,  shall  be  made.  It  appears  by 
another  document,  which  has  been  already  put  in  (a),  that 
King  Edward  II.  granted  to  his  Queen  Isabel  certain  pos- 
sessions and  manors,  according  to  the  extent  thereof  made 
or  to  be  made,  to  be  held  by  her  during  the  King's  pleasure. 
That  grant  would  expire  upon  the  death  of  the  King  who 
made  it,  if  not  before  revoked,  it  being  for  his  pleasure  only, 
and  the  King,  his  successor,  might  renew  it,  if  he  thought 
proper.  In  the  first  year  of  the  reign  of  his  successor, 
Edward  III.,  Roger  de  Gildesburg,  who  is  said  to  be 
steward  of  the  lord  the  King  of  the  lands  of  the  King, 
which  were  of  Isabel  Queen  of  England,  on  this  side  Trent, 
delivers  these  rolls  by  command  of  the  King*s  treasurer; 
and  upon  looking  at  the  document  itself,  it  appears  to  be 

(a)  Ante,  155. 
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taken  before  him,  the  parties  come  before  him,  and  at  the 

close  of  it,  it  is  stated  that  those  are  committed  to  prison        Rowe 

who  are  in  arrear.     The  document  is  found  in  that  office  in     ^    ^' 

Brentom 
which  documents  relating  to  the  lands  and  revenues  of  the    ^        ,  y^ 

Crown  were  usually  deposited;  and  the  only  ground  of 

argument  against  its  reception  is,  that  it  does  not  appear  to 

be  taken  under  any  warrant  from  the  King  or  any  competent 

authority;  but  considering  the  nature  of  the  instrument  it* 

self,  and  the  statute  that  requires  such  things  to  be  done,  and 

the  place  in  which  it  is  found,  we  must  presume  that  it  was 

not  taken  without  proper  authority.     I  do  not  know  that 

that  authority  need  be  given  by  any  letters-patent  or  any 

instrument;  I  do  not  know  that  the  King  might  not,  verbally, 

or  by  one  of  the  superior  officers,  have  directed  it  to  be 

taken :  we  must  presume  that  it  was  taken  by  a  competent 

authority. 

Baylet,  J. — Considering  that  the  instrument  is  found  in 
the  place  where  it  ought  to  be  found,  and  that  it  would  be  a 
serious  breach  of  duty  in  the  person  who  kept  that  office  to 
suffer  a  thing  to  be  received  there  that  had  not  been  duly 
taken,  it  appears  to  me  that  we  are  at  liberty  to  presume, 
and  bound  to  presume,  that  it  was  duly  taken  under  the 
statute.  There  are  many  different  inquisitions  taken,  some 
by  virtue  of  commissions  only,  and  others  which  particular 
officers  are  entitled  to  take  virtute  officii.  The  statute 
directs  that  inquiry  is  from  time  to  time  to  be  made,  without 
saying  by  whom  it  is  to  be  made;  each  officer,  therefore, 
would  be  bound  to  take  upon  himself,  without  any  express 
direction,  the  duty  of  making  that  inquiry;  and  I  collect 
from  what  is  stated  here,  that  another  branch  of  inquiry 
required  by  the  statute  has  been  executed  by  this  docu- 
ment, namely,  what  advowsons  there  are  in  the  limits  that 
belong  to  the  presentation  of  the  King.  Now,  amongst 
other  things,  this  document  does  contain  that  inquiry.  For 
this  reason  I  am  of  opinion,  that  though  the  instrument 
does  not  purport  upon  the  face  of  it  to  shew  that  it  was 
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1828.        taken  under  any  specific  commission^  as  there  are  officers 

^"^^^^      whose  duty  it  is  to  take  it,  and  as  it  is  found  in  the  proper 

t;.  depository,  it  is  to  be  received  in  evidence. 

Brenton. 

^'  Little  DALE,  J. — I  am  of  the  same  opinion.  If  this  do- 
cument was  to  be  considered  as  a  survey  of  private  manors, 
it  certainly  could  not  be  received;  but  here  there  is  a  statute 
that  directs  extents  and  inquiries  to  be  made  as  to  certain 
possessions  of  the  Crown,  and  this  document  we  find  in 
the  proper  place,  in  the  Court  of  Exchequer,  where  extents 
taken  under  that  statute  are  usually  kept.  The  next  thing 
is,  is  there  anything  to  show  that  it  has  not  been  properly 
made?  We  find  that,  according  to  the  usual  practice  in 
extents  of  this  kind,  there  is  an  account  given  of  the  advow* 
sons  and  churches ;  that  there  is  an  indorsement  on  the  last 
skin  of  this  instrument,  stating  by  whom  it  was  delivered 
into  the  Court  of  Exchequer;  that  the  person  thus  deliver- 
ing it  into  the  Court  of  Exchequer  was  one  of  the  auditors 
before  whom  the  extent  was  made  and  the  accounts  passed ; 
he  is  the  officer  who  might  be  considered  as  having  to  make 
the  extent,  and  he  says  he  delivers  it  by  the  direction  of  the 
Lord  Treasurer  of  England,  who  is  the  proper  officer  on 
the  part  of  the  King  to  give  directions  for  the  execution  of 
the  extent.  It  is  said  there  ought  to  have  been  a  regular 
commission.  Whether  an  actual  commission  was  requisite 
it  is  not  perhaps  necessary  to  inquire,  as  the  statute  does 
not  prescribe  any  particular  form.  But  the  mere  want  of  a 
commission  is  not  sufficient  to  render  the  document  inad- 
missible, if  there  be  sufficient  to  raise  a  presumption  that 
it  was  regularly  made  up. 

Parke,  J. — I  am  entirely  of  the  same  opinion,  for  the 
reasons  stated;  and  I  will  only  add,  that  it  appears  to  me 
this  case  falls  within  the  provisions  of  the  statute.  There 
is  a  direction  in  the  ninth  section^  that  there  should  be  an 
inquiry  not  only  concerning  the  freeholders,  but  also  of  the 
customary  tenants,  **  that  is,  to  wit,  how  many  there  be,  and 


Bremton. 
Second  Day. 
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how  much  land  evety  of  them  hoideth,  what  works  and  cus- 
toms he  doth,"  and  other  particulars,  all  of  which,  or  most  "^^^ 
of  tbem^  are  to  be  found  in  this  document.  It  seems  to  me  _  v, 
that  this  must  be  taken  to  be  made  by  competent  authority, 
whether  by  commission  or  by  the  steward.  It  is  a  duty 
belonging  to  the  office  of  steward,  and  if  a  commission  was 
necessary,  there  are  many  cases  {a)  to  show  that  the  loss 
of  such  commission  would  be  presumed.  It  seems  to  me 
quite  clear  that  it  ought  to  be  received  in  evidence. 

George  Harrison,  Esq.  being  examined,  stated  that  he 
was  Auditor  and  Keeper  of  the  Records  of  the  duchy  of 
Cornwall,  by  letters-patent,  17th  May,  1823;  that  this  office 
existed  previously  to  7th  Edw.  III.;  that  his  duty  was  to 
examine  and  audit  accounts  of  ministers  and  accountants  of 
tbe  Duke  of  Cornwall,  and  preserve  and  keep  records  of 
the  office  accounts,  which  are  declared  in  the  Exchequer 
when  the  duchy  is  in  the  Crown. 

The  statute  3  Geo.  4,  c.  78,  was  read,  directing  that  com- 
missions for  holding  courts  of  assession  in  the  duchy  manors 
should  be  issued  by^  three  principal  officers  of  the  duchy. 
Mr*  G.  Harrison  then  produced  the  first  assession  roll. 
Before  it  was  read,  he  stated  on  cross-examination,  th<it  the 
assesttion  books  were  stent  up  from  Cornwall  to  tbe  office 
and  kept  there ;  that  extracts  of  the  court  rolls  were  sent 
up,  but  not  tbe  court  rolls  themselves;  that  such  extracts 
were  kept  in  tbe  office,  and  were  returned  by  tbe  stewards 
every  year;  ^hat  tbe  tenants  had  access  to  tbe  assession  roll 
upon  assigniiig  a  reason  for  asking  to  see  it.  On  re-exami- 
Batiofi,  he  stated  that  the  assession  rolls  were  regularly 
returned  under  the  commission  every  seven  years ;  that  they 
were  not  aM  in  the  office,  but  that  there  were  intervals  and 
g»p6 ;  and  that  tbe  course  appeared  to  have  been  the  same 
from  the  earliest  antiquity. 

{a)  Jndertony.Magawley,SBro.  Bishop  of  Bangor^  cited  2  GwiU. 

Pari.  Cas.  208;  KUUngton  v,Afat-  542;  Gilbert,  Ev.  55,  64;  Duller, 

ter  and  FdUnos  of  Trinity  College,  N.P.  228;  Cope  v.  Bedford,  Palm. 

1  Wils.  170;  Baylie  v.  Wylie^  6  426;  Green  v.  Prow</e,  1  Mod.  1  If, 

£»p.  N.  P.  C.  85 ;    Bagihaw  v.  per  Hale,  C.  J. 
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Brougham.  This  assession  roll  is  not  receivable  m  evi- 
^^^^       dence,  upon  the  principle  on  which  this  trial  is  now  had. 
V,  This  is  a  new  trial  after  great  argument  upon  the  very  point. 

'  l^Bayley,  J.  Not  as  applicable  to  these  ancient  documents, 
but  as  applicable  to  some  modern  documents .  that  appear 
to  have  been  taken  in  a  peculiar  way.]  The  whole  of  the 
assession  rolls  were  objected  to,  and  a  new  trial  was  granted, 
upon  the  ground  of  their  being  admitted  in  evidence  with- 
out the  court  rolls.  The  Lord  Chief  Justice's  judgment  is, 
"  We  are  all  of  opinion  that  the  books  or  rolls,  as  they  were 
called,  which  were  offered  and  received  in  evidence,  sent 
down  from  the  duchy  office  here  in  London,  were  not  ad- 
missible in  evidence,  unaccompanied  by  the  manor  rolls 
that  were  kept  in  the  country.  Whether  the  manor  rolls 
kept  in  the  country  might  afterwards  be  offered  and  received 
in  evidence  in  explanation  of  them,  it  is  not  necessary  to 
decide;  on  that  point  we  are  not  altogether  agreed." 
[Baylet/,  J.  At  the  time  that  was  presented  to  our  consi- 
deration we  were  aware  of  the  modern  practice,  which  was, 
to  send  up  from  the  country  certain  rolls,  from  which  rolls 
the  assession  rolls  were  made  in  London,  and  those  asses- 
sion rolls  had  been  received  in  evidence;  we  thought, 
therefore,  there  was  an  irregularity  with  reference  to  the 
mode  in  which  these  rolls  were  made  up.]  That  is 
not  the  ground  upon  which  the  judgment  of  Lord  2V;<- 
terden  puts  it,  but  surely  there  is  now  less  foundation  than 
before  laid  for  producing  them.  Before,  the  Court  saw 
the  accounts,  and  the  way  in  which  they  were  made  up. 
The  defendants  are  here  desiring  to  put  in  an  assession 
roll,  and  make  evidence  of  it,  merely  upon  the  ground 
of  its  coming  out  of  the  duchy  office.  It  came  out  of 
the  same  custody  before,  and  therefore  in  whatever  way 
it  was  made  up,  if  it  came  out  of  that  custody,  it  ought  to 
have  been  admitted  in  evidence  here  without  any  proof  of 
the  manner  in  which  it  was  made.  They  bring  it  up  from 
the  duchy  and  tender  it  to  your  Lordships  upon  the  ground 
of  its  coming  from  the  duchy,  which  they  did  before,  and 
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there  was  exactly  the  same  argument  urged  upon  the  former 
occasion;  it  was  then  very  fully  argued.  The  present  Lord  "T^^^ 
Chancellor,  on  behalf  of  the  defendant,  put  the  case  in  all  _  v. 
those  different  lights  in  which  it  has  been  placed  by  Sir  J. 
Scarlett  and  one  of  your  Lordships,  but  the  Court  held 
that  those  assession  rolls  were  not  evidence;  undoubtedly, 
by  calling  Mr.G.  Harrison  instead  of  Mr.  Abbott,  they  have 
prevented  the  Court  from  knowing  the  mode  in  which  the 
roll  is  kept,  and  that  the  tenants  of  the  manor  have  not 
access  to  it.  Mr.  G.  Harrison  will  not  say  that  he  remembers 
that  any  order  was  given  to  inspect.  Since  the  trial  at  bar 
was  ordered  there  has  been  full  leave  to  inspect ;  that  was 
one  of  the  terms,  and  this  shews,  that  before  that  time, 
inspection  was  not  a  matter  of  course,  very  far  from  it,  it 
was  a  matter  of  reference  to  the  witness,  and  of  very  great 
deliberation;  and  it  may  be  taken  to  be  the  fact,  that  the 
tenants  have  not  hitherto  been  admitted  to  inspect,  as  they 
would  have  been  in  any  manor  court. 

After  hearing  Erskine,  the  Court  suggested  to  the  counsel 
for  the  defendants,  that,  to  save  time,  other  evidence  should 
be  given,  shewing  that  the  tenants  were  aware  of  and  bound 
to  attend  the  Courts  of  Assession. 

The  parliamentary  survey  was  accordingly  put  in,  and 
extracts  were  read  as  follow  r^ — 

**  A  Survey  of  the  Manor  of  Tewington,  with  the  rights, 
members  and  appurtenances  thereof,  situate,  lying  and  being 
in  the  county  of  Cornwall,  part  of  the  ancient  duchy,  and 
parcel  of  the  possessions  of  Charles  Stuart  (a),  late  Duke  of 
Cornwall,  but  now  settled  on  trustees  for  the  use  of  the 
Commonwealth,  held  as  of  the  manor  of  East  Greenewich, 
in  free  and  common  socage  by  fealty  only,  taken  by  Edward 
Hore,  George  Cronr>pton  George,  gentleman,  Gabriel  Tay- 
lor and  George  Goodman,  and  by  them  returned  the  10th 
day  of  May,  Anno  Domini  1 650." 

"  Manor  of  Tewington. — The  tenants  of  the  said  manor. 
Pierce  Edgconibc,  Esq.  son  and  heir  of  Richard  Edgcombe, 

(/i)  Charks  2. 
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19^  holdeth  freely  to  him  and  his  heirs  for  ever  in  socage  seven 
RonfB  A^cs  of  land  Cornish^  for  which  he  payeth,  at  the  feast  of 
V.  Michael-tide  only,  per  annum  IQs.  G^d.,  for  tin  fine  Is.fiJ.'* 

There  is  a  column  for  the  rent  for  the  fine  of  tin  alt  the  way 
through. 

*'  Conventionary  tenants  of  inheritance  within  the  said 
manor. — Oliver  Saule,  Esq.  by  the  death  of  Mary  Saule* 
widow,  holdeth  in  free  conventionary  to  him  and  his  heir^ 
for  ever,  from  seven  years  to  seven  years>  according  to  the 
custom  of  the  manor,  one  messuage,  with  the  appurte- 
nances, in  Towyn>  for  which  he  payeth  per  annum  8^."  No 
column  for  tin  fine,  and  no  fine  of  tin  specified  all  the  way 
through. 

"  Nansmelyn. — John  Rowse,  by  the  surrender  of  Peter 
Rowse,  holdeth  to  him  and  his  heirs  (as  aforesaid)  in  free 
conventionary,  from  seven  years  to  seven  years,  according 
to  the  custom  of  the  manor,  two-ahd-twenty  parts  of  one 
messuage,  and  twelve  acres  of  land  English,  in  half  an 
acre  of  land  Cornish,  divided  into  forty-two  parts,  in  Nanse- 
melyn ;  and  John  Bennett  by  the  death  of  Philip  Bennett, 
and  Simon  Bonning  by  the  surrender  of  John  Killiowe, 
hold  (as  aforesaid)  the  residue,  videlicet,  twenty  parts,  for 
which  they  pay  per  annum  lis.,  fine  3s.  4d.  The  said 
John  Rowse,  by  the  surrender  aforesaid,  holdeth  (as  afore- 
said)  in  free  conventionary,  one  messuage  and  eleven  acres 
of  land  English,  in  half  an  acre  of  land  Coinish,  in  Nans- 
melyn aforesaid,  for  which  he  payeth  per  annum  1  U.,  [in  the 
margin  dsJ]  The  said  John  Rowse  also  holdeth  (as  afore- 
said) in  free  conventionary,  by  the  surrender  aforesaid,  one 
other  messuage,  and  eleven  acres  of  land  English,  in  half 
an  acre  of  land  Coniish  there,  for  which  he  payeth  per 
annum  lief.  The  said  John  Rowse  likewise  holdeth  (as 
aforesaid)  by  the  surrender  aforesaid,  in  free  conventionary, 
one  other  messuage,  with  eleven  acres  of  land  English,  in 
half  an  acre  of  land  Cornish  there,  for  which  he  payeth 
per  annum  95.,  fine  5s,*' 

"The  tenants  of  the  said  manor  do  give,  in  way  of  acknow- 
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ledgment  to  the  lord  of  the  said  manor,  for  the  lands  and         1828. 

tenements  aforesaid  to  be  taken,  the  sum  of  405.  to  be  paid      ^^-^v**^ 

Rows 
within  six  years  after  every  assession,  videlicet,  p^r  annum,  ^ 

6s.  8d.  total  405."  BKtsros. 

The  document  then  contains  an  account  of  the  customs  ^  ^* 
in  the  duchy  manors,  as  follows: — ''First,  there  ought  to 
be  kept  every  seventh  year  an  Assession  Court  for  the  said 
manors,  unto  which  all  the  customary  tenants  are  by  their 
customs  bound  to  repair,  there  to  enter  their  claim  and  new 
take  the  several  tenements  that  they  hold.  Not  that 
their  former  titles  to  the  same  do  then  determine,  (it  being 
by  them  held  to  them,  their  heirs  and  assigns  for  ever, 
according  to  the  custom  of  the  manor,)  but  for  that  thereby 
divers  advantages  do  or  may  accrue  unto  the  lord,  1st, 
thereby  the  way  of  paying  the  lord's  rents  and  fines  is 
duly  kept  and  observed,  which  are  paid  as  followeth, 
(videlicet)  the  whole  rent  and  a  sixth  part  of  the  fine  and 
old  knowledge  money  is  paid  every  year  for  the  first  six 
years  after  every  assession  year,  and  on  the  seventh  year,  or 
assession  year,  the  rent  only ;  Sdly,  thereby  the  lord  shall 
also  come  to  the  knowledge  of  his  present  tenants,  there 
being  divers  surrenders  made  within  the  space  of  seven 
years,  the  customary  tenants  having  power  in  themselves  to 
divide  and  surrender  away  the  whole  or  any  part  of  the 
tenement  that  he  enjoys  to  whom  he  pleases ;  3dly,  for  that 
by  such  surrenders  there  accrueth  unto  the  lord  a  new  rent, 
which  is  called  new  knowledge  money,  which  said  rent  is 
double  the  rent  and  fine  of  such  tenement  or  part  of  tene- 
ment so  surrendered,  and  is  to  be  paid  by  the  party  to 
whom  such  surrender  was  made,  with  the  rent  and  fine 
of  such  tenement  or  part  of  tenement,  within  three  years 
next  after  every  such  assession  year,  which  new  rent 
or  new  knowledge  money  will  amount  unto,  one  year 
with  another,  305.;  and,  lastly,  for  that  at  every  such 
assession,  if  there  be  any  encroachments  made  upon  the 
lord's  wastes,  or  new  houses  built,  the  same  being  then 
presented,  the   party  by  whom   such   encroachment  hath 
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1828.  been  made  is  to  come  to  the  said  assession  and  take  the 
same  at  the  lord's  hand,  under  such  rent  and  for  such  time , 
as  shall  please  the  lord  of  the  said  manor^  or  otherwise  the 
said  lord  may  enter  upon  the  same  for  his  own  use.  As  there 
ought  to  be  kept  every  seventh  year  an  Assession  Court,  so 
there  ought  to  be  kept  twice  every  year  a  Court-leet»  and 
every  three  weeks  in  the  year  a  Court-baron,  to  which  both 
free  and  customary  tenants  are  bound  to  do  their  suit,  and  at 
which  Courts  any  action  arising  amongst  the  tenants,  either 
for  debt  or  trespass,  is  by  the  steward  and  a  sufficient  jury  of 
the  homage  there  determinable.  There  is  presented  at  one 
of  the  law  Courts  yearly  by  the  homage,  a  fit  person  of  one 
of  the  customary  tenants  to  be  Reeve,  who  is  to  execute  that 
office  upon  oath,  and  for  the  time  he  continues  Reeve  is  to 
summon  and  call  the  Courts  of  the  manor,  and  to  collect 
the  lord's  rents  and  fines,  and  to  make  distresses  for  the 
same  if  any  shall  be  unpaid,  and  to  be  accountable  for  the 
whole  rent  unto  the  lord.  Also  the  said  Reeve  is  to  seize 
all  such  heriots,  waifs,  estrays,  felons'  goods,  wrecks  of  the 
sea,  and  such  other  casualties  as  shall  happen  during  his 
year.  Likewise  he  is  to  gather  all  such  reliefs^  fines,  issues, 
amerciaments  and  other  casualties  and  perquisites  of  Court 
that  shall  happen  as  aforesaid,  and  to  be  accountable  for 
the  same ;  which  said  casualties  and  perquisites  will  amount 
unto,  one  year  with  another,  6/.  lOs.  Likewise  there  are 
presented  other  sufficient  men  of  the  customary  tenants  to 
be  Viewers  of  Reparations,  Tithingman  and  Beadle  within 
the  said  manor,  who  also  are  to  execute  the  same  upon  oath. 
The  free  tenants  of  this  manor  pay,  on  every  death  or  aliena- 
tion, a  relief,  according  to  the  custom  of  the  country,  (viz.) 
for  every  acre  of  land  Cornish  I2s,6d,  and  so  apportionably 
for  such  quantity  as  they  hold.  The  customary  tenants  pay 
on  every  death  a  best  beast  for  a  heriot,  for  every  tenement 
that  they  die  possessed  of,  which  said  tenement  or  tenements 
do  immediately  (from  and  after  the  decease  of  every  such 
tenant)  descend  unto  his  wife,  if  he  have  any,  for  term  of 
her  life,  and  from  after  her  decease  to  the  right  heir  of  her 
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husband^  according  to  the  custom  of  the  manor.     This  is         1828. 
an  exact  survey  of  the  said  manor,  taken  and  returned  by      ^^^^"^ 
usy  Edward  Hore,  G.  Crompton  and  others"  («).  v. 

Then  were  produced  (6)  files  of  warrants  and  certificates     "^^^'ton. 
and  other  business,  the  11th  October^  9  Charles  1. 

**  Manor  of  Tewington. — Forasmuch  as  by  the  course  of 
time  the  year  falleth  out  to  be  the  assessionable  year  of  the 
manor  aforesaid,  parcel  of  the  ancient  inheritance  of  the 
duchy  of  Cornwall^  at  which  assessionable  year  the  tenants 
of  the  said  manor  have  anciently  used  to  take  the  customary 
tenures  to  them  and  their  heirs  from  seven  years  to  seven 
years,  according  to  their  custom,  by  a  commission  for  that 
service  to  certain  commissioners  specially  directed,  there- 
fore the  customary  tenants  of  the  said  manor,  whose  names 
are  subscribed,  as  well  for  themselves  as  the  residue  of  the 
homage  absent,  made  their  repair  at  his  Majesty's  audit, 
held  at  Liskeard  for  the  said  duchy,  the  day  and  year  above 
said,  and  presented  themselves  ready  to  renew  their  takings, 
according  to  their  said  ancient  customs,  and  prayed  their 
admission  accordingly,  and  for  that  there  was  at  this  audit 
no  commission  directed  for  performance  of  this  service, 
therefore  they  humbly  pray  that  their  tender  may  be  ac* 
corded  by  his  Majesty's  auditor  of  the  said  duchy  for  the 
time  being,  or  bis  deputy."  Similar  memorials  for  other 
assessionable  manors  being  offered, 

Brougham  objected  to  their  reception.  The  defendant 
is  now  attempting  to  put  in  the  acts  done  and  memorials 
presented  by  the  tenants  of  other  manors.  These  are  applica- 
tions from  other  manors.  This  raises  the  objection  against 
going  into  other  manors,  perhaps  in  a  stronger  form  than  any 
other  that  might  be  put;  it  is  introducing  a  memorial  pre- 
sented by  the  tenants  of  one  manor  respecting  a  Court, 
which,  if  it  exist  at  all,  of  which  no  evidence  is  given,  exists 
separately  in  each  manor.     There  is  mention  of  the  Court 

(a)  See  further  extracts  from  the  parliamentary  survey,  post, 
(6)  From  the  office  of  the  Duchy  of  Cornwall. 
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and  practice  in  Tewington ;  they  have  given  no  evidence  of 

J.  any  other  manor^  and  according  to  the  rule  of  not  going  into 

V.  other  manors,  they  could  not  have  read  the  parliamentary 
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survey  for  that  purpose.  What  the  tenauts  of  one  manor  do 
in  respect  of  a  Court  there  holden  capnot  bind  the  tenants 
of  the  other  qianor  in  question ;  its  being  an  act  done,  does  not 
make  it  different  at  all.  Suppose  evidence  was  attempted  to 
be  given  that  the  tenants  of  one  manor  could  not  cut  down 
tii^ber,  and  then  that  one  tenant  in  the  manor,  or  a  number 
of  tenants,  had  been  fined /or  cutting  down  timber,  or,  as  it 
might  be  in  some  cases,  as  it  would  in  some  copyholds,  had 
forfeited  for  waste,  it  woul^  be  an  act  done«  Tbe  cuttipg  the 
timber  and  forfeiture  would  be  things  don^;  but  thfy  could 
not  be  given  in  evidence  to  prove  that  in  a  certain  manor, 
the  custom  and  teuMre  of  which  were  in  disputcf*  that  suoh 
was  a  custom  to  bind  the  tenant0  of  those  manors. 

Erskine,  ad  idem.  In  the  document  they  have  just  i^d. 
it  is  stated  there  ought  to  be  kept  every  seventh  year  an  As- 
session  Court  for  the  said  manor.  The  Courts  are  separate, 
and  the  memorials  are  separate,  it  being  an  application  that 
their  individual  appearance  may  be  recorded,  and  not  for 
any  joint  acts  of  the  tenants  of  Tewington  and  other  manors, 
but  each  separately  making  the  application.  The  memorial 
was  from  each  set  of  tenants  separately,  and  the  parliamentary 
survey  has  shewn  that  this  Court  was  holden  for  that  manor; 
and  though  the  other  manors  may  have  Courts,  that  would 
not  let  in  evidence  of  the  other  manors,  or  you  might  let  in 
evidence  of  any  manor  court  in  the  kingdom.  You  might 
say  here  is  a  manor  court  for  A.,  here  is  another  for  J5.,  and 
what  is  done  at  one  I  shall  shew  to  be  inconsistent  with  the 
right  you  set  up. 

Lord  Tenterden,  C.  J. — When  they  offer  the  commis- 
sion for  all  the  manors  then  you  object,  and  when  they 
offer  evidence  for  a  separate  manor  then  you  object  to 
that. 
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Erskme.  We  are  not  »ware  that  they  have  offered  the 
comaiisaion  for  all  the  manors. 

Lord  Tenterden,  C.  J. — ^The  assession  roll  contains  a 
recital  of  ibe  comoiission  for  all  the  manors. 

BrougkauL  I  think  they  have  done  enough  to  differ  the 
preaeftl  case  of  tendering  the  assession  roll,  from  the  cir- 
ciimstaaees  in  H^ich  it  was  tendered  before.  They  have 
given  aome  evidence  of  the  custom  as  to  the  tenants,  free 
as  well  as  Qonventionary,  that  they  did  attend  that  Court, 
and  I  do  not  mean  to  object  to  it. 

Trandated  extracts  from  the  assession  roll,  7  £^.  3,  were 
then  read. 

^'  The  assession  of  the  lands  of  the  Lord  John,   son 

of  the  illustrious  King(ir)  of  England,  Earl  of  Cornwall, 

in  the  7th  year  of  the  reign  of  King  Edward,  the  Sd 

after  the'  Conquest,  by  Sir  Richard  Chambernoun,  knight, 

John  Berlond,  Richard  de  Backhampton,  and  Thomas  de 

Hockell,  for  this  purpose  assigned  by  letters  of  the  Liord 

the  Earl  in  these  words: — John,  son  of  the  noble  King 

of  England,  Earl  of  Cornwall,  To  all  sheriffs,  constables, 

bailiffs,  and  other  ministers,  as  well  within  franchises  as 

without,  and  to  our  other  friends  and  faithful  persons  who 

shall  see  or  hear  these  our  letters,  greeting.     Whereas  many 

of  our  tenants  of  our  seigniory  of  Cornwall  have  long  holden, 

and  do  yet  hold,  in  divers  manors,  great  part  of  our  demesne 

lands  of  those  parts  in  covenant  (in  conventionej,  rendering 

for  the  same  lands  certain  rents  by  the  year;  and  their  terms 

wholly  e](pire  at  the  Feast  of  St.  Michael  next  coming,  as 

is  and  ought  to  be  known  in  the  country;  and  forasmuch 

AS  we  have  the  power,  without  doing  wrong  to  any  one,  to 

retake  our  said  lands  into  our  own  hands,  and  make  thereof 

our  profit,  which  may,  perhaps, turn  to  the  injury  and  damage 

(a)  t.  e.  of  the  lale  King  Edw,  2. 
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1828.        of  our  said  tenants;  but  nevertheless  we  will  for  their  ease, 
"^^^^^^      that  they  may  henceforth  hold  by  new  covenant  the  same 
V.  lands  in  convention  (in  conventione),  so  that  they  always  ren- 

Brenton.  jjg,.  jQ  ug  tj^g  same  value  thereof  in  manner  as  between  them 
^^^^  *^'  and  our  ministers,  whom  we  have  sent  thither  for  this  pur- 
pose, may  be  agreed :  Therefore  we  make  known  unto  you  all 
that  we  have  appointed  as  attorneys,  and  put  in  our  place, 
our  very  dear  and  beloved  bachelor,  Sir  Richard  Chamber-: 
noun,  and  our  dear  valets,  John  de  Berlond,  auditor  of  our 
accounts,  Richard  de  Backhampton,  our  steward  of  Corn- 
wall, and  John  de  Hockell,  giving  full  power  to  them  four 
jointly,  or  to  three  of  them,  (of  whom  the  said  John  shall 
always  be  one,)  to  assess  our  lands  aforesaid,  and  to  let  them 
in  convention  (in  conventione),  by  indentures  or  inrolments, 

• 

for  term  of  life,  lives,  or  for  years,  according  as  it  shall  seem 
to  them  for  the  good  of  our  said  tenants  who  now  hold  our 
same  lands,  or  in  their  default  to  others  who  will  give  us 
more,  as  shall  be  most  for  our  profit,  ratifying  and  confirming 
what  the  said  Sir  Richard,  John,  Richard,  and  Thomas,  or 
three  of  them,  (of  whom  the  said  John  shall  always  be  one,) 
shall  do  as  is  above  said  in  our  name  in  the  matter  afore- 
said; wherefore  we  pray  that  you  will  be  to  them  attend- 
ant, aiding  and  advising  as  much  as  in  your  power,  for  love 
of  us.  In  witness  whereof  to  these  our  letters-patent  we 
have  put  our  seal.  Given  at  Knaresborough  the  20th  day 
of  November,  in  the  6th  year  of  the  reign  of  our  dear  Lord 
and  brother  the  King.  By  force  of  which  letters  the  said 
Sir  Richard,  John,  Richard,  and  Thomas,  have  assessed 
all  the  lands  within  written  for  seven  years  next  after  the 
said  Feast  of  St.  Michael,  except  the  lands  which  the 
villeins  hold  in  villenage  as  of  stock,  and  not  beyond, 
because  it  seemed  not  to  the  said  assessors  to  have  been  to 
the  advantage  of  the  lord  to  have  let  them  longer  at  that 
time  for  many  causes  to  them  evidently  appearing.  And 
for  some  of  those  causes,  and  others,  they  have  granted 
that  every  of  them  who  have  so  taken  any  of  the  same 


Second  Day. 
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hnds,  shall  pay  of  his  fine  (a)  to  be  made  on  that  account^         1028^ 
a  third  part,  at  the  Feast  of  Easter  then  next  coming  after      ^^^^"^ 
the  Feast  of  St.  Michael  abovesaid,  and  another  third  part  v. 

thereof  at  the  Feast  of  Easter  then  next  following;  and  ^^^ntoit. 
hereupon  all  the  within  written  have  taken  the  lands  under- 
written by  the  number  of  English  acres  by  the  same  mea- 
sured, that  is  to  say,  every  of  them  at  his  peril,  by  the  order 
and  setting  out  of  the  said  assessors,  to  hold  as  in  quantity 
of  the  accustomed  Cornish  tenure  (6)  for  the  term  aforesaid, 
according  to  the  form  and  condition  underwritten,  except 
the  villeins  who  hold  the  tenements  within  written  as  of 
stock ;  so  that  if  more  shall  be  found  in  the  tenures  which 
they  shall  so  receive  of  the  lands  aforesaid  beyond  the  mes- 
suage and  the  said  number  of  acres,  that  surplus  shall  be 
valued  to  the  use  of  the  lord  by  his  steward  there,  (except 
the  said  tenements  holden  in  villenage  as~  of  stock,  as 
above,)  although  if  less  be  found  it  is  not  to  be  allowed, 
as  by  express  covenant  hereupon  made ;  and  they  have 
begun  at  Uelleston,  in  Kerrier,  in  form  underwritten. 
First  were  read  extracts  from  the  assessioir  of  the  manor  of 
"  Tewington/' 

"  Free  Conventionaries.'' 

"  Nicholas  Wysa  hath  taken  one  messuage 

seven  acres  of  land  in  one  ferling  of  land. 

Fine  \3s.4d.    which  the  same  Nicholas  before  held  and 

holds  in  Merthyn;  To  hold  in  conventione 
from  the  Feast  df  St.  Michael  next  following 
after  the  date  of  this  roll,  unto  the  end  of 
seven  years  next  following,  rendering  there- 
fore by  the  year  7s.9d.  at  the  four  terms, and 
a  certain  rent  called  a  fine  of;  tin,  suit  and  all 
other  services  as  before  he  was  accustomed 

(a)  The  fine  would  on  this  agree-  in  three  years.    In  31  Ed.  3,  it 

roent  be  paid  in  two  years.    From  was  made  payable  in  six  years, 

the  accounts  of  the  reeves  of  the  (6)   i.e.  admeasurement;  vide 

manor  of  Tewington,  23  Ed,  3,  post,  194. 
the  fine  then  reserved  was  payable 
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to  do;  and  be  gives  to  the  lord  for  a  fiae,  2cc.; 
and  he  hath  done  fealty,  &c." 

''  John  Jacony  (a)  and  John  Wynnon  have 

taken'  one  mesaiiage  and  eleven  acres  of  land 

Fine,  13$,  4fd»  English  in  half  an  acre  of  land   Cornbh, 

Increase,  6d>  which  the  same  holds  inTyngaran ;  To  hold  in 

canventione  a»  above,  rendering  th^efore  by 
the  year  1  Is.  at  the  four  terms,  whereof  of 
new  increase  6<2,,  suit  and  other  services; 
and  he  gives  to  the  lord  for  a  fine,  &&;  and 
he  hath  done  fealty,  8lc. 

''  Michael  de  Tyngaran  hath  taken  one 

messuage,    five   acres  and   a  half  of  land 

Fine,  6s.  Sd.     English  in  one  ferling  of  land,  which  the 

Increase,  Sd^  same  holds  in  Tyngaran ;  To  hold  in  cotf 

veatione  as  above,,  rendering  therefore  by  the 

year  5si  6d.,  wh^eof  of  new  increase  Sd.p^a\3dt 

and  other,  a»  above;  and  he  gives  to  the  lord 

for  a  fine,  &c.;  and  he  haMii  done  fealty.  Sec." 

'^  John  Wyaa  hath  taken  one  messuage, 

three  acres  of  land  English  in  half  a  ferling 

Fine,  45.  of  land,  which  the  same  before  held  and 

Increase,  1|£2.  holds  in  Penfenten;  To  hold*  t/i  conventione 

as  abov6|  rendering  therefore  by  the  year 
38,  Sd.  at  the  four  terms,  whereof  of  new 
increase  ild,  suit  and  other,  as  above;  and 
he  gives  to  the  lord  foe  a  fine,  &c.;  and  he 
hath  done  fealty,  8u:/* 

In  the  next  entry  it  originally  was  '^  Wil- 
liam Jacony,*'  which  is  struck  through  with 
Fine^  As,  a  pen>  and-''  Richard  Penfenten"  written  over 

Increase,  \]^d,  it,  **  hath  taken  one  mea&uage,  three  acres  of 

land  English  in  half  a  ferling  of  land  Cornish, 

(a)  The  original  roll  appears  to-  apparently  of  the  same  period  as 

have  been  altered,   in  many  in-  that  of  the  entries  in  the  roll  as 

stances,  by  the  addition  and  sub-  they  originally  stood.   In  the  entry 

stitution  of  names  of  the  tenants.  above,  the  name  of  Jghn  Wynnon 

The  alterations  are  ia  ink  of  a  dif-  is    inserted    after    that   of  John 

ferent  colour,  but  in  hand-writing  Jacony. 
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which  the  same  held  in  Penfenten;  To  hold        1828. 
•    in  conventione  as  above,  rendering  therefore 
by  the  year  35.  Sd.  at  the  four  terms,  whereof 
of  new  increase  \\d,,  suit  and  all  other  as 
above;  and  he  gives  to  the  lord  for  a  fine,  ^* 

Sec;  and  he  hath  done  fealty,  &c." 

''  W  alter  Billoun  hath  taken  one  messuage^ 

seven  acres  and  a  half  of  land  English  in  one 

Fine,  10^.         ferling  of  land  Cornish,  which  the  same  holds 

Increase,  1  \d.  inTyngaran;  To  hold  in  conventione  as  above, 

rendering  by  the  year  85.  at  the  four  terms, 
whereof  of  new  increase  IJd.,  suit  and  other, 
as  above ;  and  he  gives  to  the  lord  for  a  fine, 
&c.;  and  he  hath  done  fealty,  &c.*' 

"  John  Neva  hath  taken  one  messuage, 
five  acres  of  land  English  in  one  ferling  of 
Fine,  65.  ^d,  land,  which  he  holds  in  Tyngaran ;  To  hold 
Increase,  Sd.  in  conventione  as  above,  by  rendering  there- 
fore by  the  year  5s,  6d.  at  the  four  terms, 
whefeof  of  new  increase  3d,,  suit  and  other 
as  above ;  and  he  gives  to  the  lord  for  a  fine, 
&c. ;  and  he  hath  done  fealty,  8cc." 

*^  Nicholas  Megir  hath  taken  one   mes- 
suage,   five   acres  of  land  English   in   one 
Fine,  6s.  8^.     ferling  of  land,  at  Tyngaran,  which  the  said 
Increase, 2 j(2.  Nicholas  holds  there;  To  hold  in  conventione 

as  above,  rendering  therefore  by  the  year 
5s.  6d,  at  the  four  terms,  whereof  of  new 
increase  23s.  4d.,  suit  and  other  as  above; 
and  he  gives  to  the  lord  for  a  fine,  &c. ;  and 
he  hath  done  fealty,  &c." 

"  John  Breton  hath  taken  one  messuage, 

three  acres  and  a  half  of  land  English  in  a 

Fine,  5s.  fourth  part  of  half  an  acre  Cornish,  whic*> 

No  increase.    John  Neva  before  held,  and  as  yet  hold^ 

^     in  Castelgothon ;  To  hold  iii  conventione,  as 

above,  rendering  therefore  by  the  year3s.6rf., 

at  the  four  terms,  suit  and  other  as  above; 

o2 
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and  gives  to  the  lord  for  a  fine,  8cc.;  and  he 
hath  done  fealty,  8cc.  Sureties,  Jlobert  Tre- 
vysek,  Pasco  Castelgothon." 

The  next  is,  "  John  Fox  hath  taken  one 
messuage,  five  acres  of  land  English,  in  one 
ferling    of  land    Cornish,   which  the   same 


Fine,  105. 
No  increase. 


Increase,  3rf.    holds  in  Tyngaran;  To  hold  in  conventione, 

as  above,  rendering  therefore  by  the  year 
5s.  6d.,  at  the  four  terms,  whereof  of  new 
increase  3d.,  suit  and  other  service,  &c, ;  and 
he  gives  to  the  lord  for  a  fine,  &c. ;  and  he 
hath  done  fealty,  8cc.'' 

'^  Eustace  Poundrey  hath  taken  one  mes- 
suage, six  acres  and  a  half  in  one  ferling  and 
a  half  of  land  Cornish,  which  the  same  holds 
at  Castelgothon,  and  which  Auncel  Mathern 
before  held ;  To  hold  in  conventione,  as  above, 
rendering  therefore,  by  the  year.  Is.  at  the 
four  terms,  suit  and  other  services ;  and  he 
gives  to  the  lord  for  a  fine,  &c.;  and  he  hath 
done  fealty,  8cc." 

The  next  is  '^  John  Billoun;''  he  is  stated 
to  have  taken  one  messuage,  five  acres  of 
land  English  in  one  ferling  of  land,  Richard 
Martyn  before  held,  and  as  yet  holds  in  Tyn- 
garan; To  hold  in  conventione,  as  above, 
rendering  therefore,  by  the  year,  5s.  6d.  at 
the  four  terms,  whereof  of  increase  3^.,  suit 
and  other.  See;  and  he  gives  to  the  lord  for 
a  fine,  &c. ;  and  he  hath  done  fealty,  8cc.*' 

'*  William  Jacony,"  which  is  w  ritten  over 
the  name  of  Richard  de  Penfenten,  "  hath 
taken  one  messuage,  five  acres  of  land,  in  a 
Increase,  3e/.    moiety,  which  the  same  holds  in  Penfenten, 

as  appears  by  the  extent;  To  hold  in  convene 
tione,  as  above,  rendering  therefore,  by  the 
year,  5s.  Gd.  at  the  four  terms,  whereof  of 


Fine,  65. 8J. 
Increase,  3d. 


Fine,  6si  Sd. 
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new  increase  3d.,  suit  and  other  as  above ;        i828. 
and  he  gives  to  the  lord  for  a  fine,  &c. ;  and  he  .    ^^^/^^ 

RoWE 

hath  done  fealty,  &c. ;  and  be  it  remembered,  ^, 

that  the  other  moiety,  which  is  charged  with      BREuyoK. 
5s.  3d.  rent,  remains  to  be  let,  because  he        ^"      *^' 
holds  no  more  in  conventione,  nor  is  it  con- 
tained in  the  same,  as  it  is  said.    Ideo  appruer 
tur  (a),  si  post  mensurationem  inveniatur." 
The  entries  respecting  Nansmelyn  are  as  follow : 

"  Philip  de   Nansmelyn  hath  taken  one 
messuage,  eleven  acres  English  in   half  an 
Fine,  205.         acre  Cornish,  which  the  same  holds  in  Nans- 
Increase  25.6  J.  mclyn ;  To  hold  in  conventione,  as  above, 

rendering  therefore  by  the  year  11 5.,  at  the 

four  terms,  whereof  of  new  increase  25. 6d,, 

suit  and  other,  8cc.;  and  he  gives  to  the  lord 

for  a  fine,  &c. ;  and  he  hath  done  fealty,  8cc."(^) 

"  John   de  Nansmelyn  hath  taken  one 

messuage,  eleven  acres  of  land  English  in  half 

Fine,  ^O.^;.         an  acre  Cornish,  which  the  same  holds  in 

Increase 25.6 J.  Nansmelyn ;  To  hold  in  conventione,  as  above, 

rendering  therefore,  by  the  year,  1 15.  at  the 
four  terms,  whereof  of  new  increase  25.  6J., 
suit  and  other,  8cc. ;  and  he  gives  to  the  lord 
for  a  fine,  &c.;  and  he  hath  done  fealty,  &c." 
"  Jordan  de  Nansmelyn  hath  taken  one 
messuage,  eleven  acres  English  in  half  an 
Fine,  2O5.         acre  Cornish,  which  the  same  holds  in  Nans- 
Increase  25.6d  melyn;  To  hold  in  conventione,  as  above,  ren- 
dering therefore  by  the  year  11 5.,  at  the  four 
terms,  whereof  of  new  increase  25. 6rf.,  suit 

(a)    "  Appruar^^    Commodum  1,  stat.  1,  we  find  **  Item  inquiren- 

Domini  facere  de  praediorum  exi-  dum  est  de  boscisforinsecis,  ubi  alii 

iibus.    Ducange,    So    the   words  communicant,  quid  de  eisdem  boscis 

^  coinmodum  suum  facere,"  in  the  dominus    posset    sibi    approvare." 

statute  of  Merton,  20  Hen,  3,  are  Post,  187. 

translated  "  approve."    And  in  the  (6)  It  was  8j.  6(/.  in  the  extent 

statute  of  JBxteota  MaDerii,  4  Ed.  of  Isabel.    Ante,  164,  5. 


18d8. 
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Ill  the  lord's 

hands,  (ci) 
Fine,  65. 
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and  other,  &c.,  and  he  gives  to  the  lord  for 
a  fine,  &c.,  and  hath  done  fealty,  &c." 

*'  Gregory  de  Nansnielyn  hath  taken  one 
messuage,  eleven  acres  English  in  half  an 
Second  Day.    fipg^  ^Os.        acre  Cornish,  which  the  same  holds  in  Nans- 

Increase  25.6<f.U]elyn;  To  hold  in  conventione,  as  above,  ren- 
dering therefore  by  the  year  1  Is,,  at  the  four 
terms,  whereof  of  new  increase  2s,  6d.,  suit 
and  other,  &c.,  and  he  gives  to  the  lord  for 
a  fine,  &c.;  and  he  hath  done  fealty,  8cc.'^ 

"  Henry  de  Trenewith  hath  taken  one  mes- 
suage, ten  acres  English  in  half  an  acre  Cor- 
nish, which  the  same  holds  at  Trenewith  f 
To  hold  in  conveniione,  as  above,  rendering 
therefore  by  the  year  lOs.  6d.,  at  the  four 
terms,  suit  and  other,  &c. ;  and  he  gives  to 
the  lord  for  a  fine,  &c. ;  and  he  hath  done 
fealty,  8cc.  Sureties,  Robert  Trevysek,  Roger 
de  Peires." 

"  Nicholas  Penteuer,  a  villein,  hath  taken 
one  messuage,  seven  acres  of  land  in  one 
ferling  and  a  half  Cornish,  which  the  same 
holds,  in  Tyngaran;  To  hold  for  the  time 
aforesaid,  at  the  will  of  the  lord,  rendering 

Increase,  \id.  therefore  by  the  year  85.,  at  the  four  terms, 

whereof  of  new  increase  l^d,,  suit  and  all 
other  services  which  before  he  hath  been 
accustomed  to  do,  and  when  he  shall  die, 
8cc.;  and  he  gives  to  the  lord  for  a  fine.  See., 
and  he  hath  done  villein's  fealty,  and  other, 
&c."  (6) 
Then  follow  other  entries  of  native  conventionaries;  at 

the  end  is  added,  "  Sum  of  rent  of  conventionaries,  as  well 


Native  Con- 
ventionaries. 
Fine,  IO5. 


(a)  There  are  several  instances 
of  takings  with  similar  entiies  in 
the  margin  There  are  also  seve- 
ral instances  of  freemen  and  vil- 
leins holding  together,  and  of  vil- 
leins taking  land  which  had  been 


held  Dy  free  conventionaries,  and 
vice  vertA.    And  see  poit^  188,  9, 
193;  Mann.  Exch.  Pract.  2d  edit. 
368,  9,  n. 
(6)  Fidclitntem  nativi. 
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freemen  as  villeins^  wkli  the  Bicretse  at  the  four  terms,        ]|)^. 

eqiialljy  QOl.  6s.  7^.  whereof  of  new  increase  465.  9id., 

to  wit,  at  every  of  the  first  three  terms  lOls.  7i^*i  and  at 

the  Feast  of  St.  Michael  101s.  Bid.,  betides  the  tenements      Brewtov. 

not  yet  let,  as  below."  ^^'^^  ^^' 

"  Robert  Ceron,  a  viliein  of  stock,  nbtds 
in  Tyngaran  one  messuage,  five  acres  of  land 

ViHeins  of       Bhglish  in  one  ferling  of  land  Cornish,  ren- 
Stock.  dering  therefore  by  the  year  5s.  Sd.,  at  the 

Tallage  d§.4<^.  fonr  terms,  suit  and  other,  &c.,  and  wlien  he 

shall  die,  &.C.;  and  he  gives  to  the  lord  for 
taliage  on  the  occasion  aforesaid,  &c.^ 
Then  follow  other  similar  entries,  after  which  is  added, 

*^  Sum  of  the  rent  of  villeins  of  stock  at  the  four  terns 

aforesaid,  S3s,  5d.,  to  wit,  at  every  term  Ss.  4ld.*' 

''  The  mill  of  Wallaa,  the  mill  of  Forth* 
melyn,  the  huid  of  Wallan,  which  contains 

Tenements       I60  acres  of  waste,  and  the  pasture  in  the 

not  yet  let.       wood  which  William  de  Pafford  lately  held, 

as  is  contained  in  the  extent,  for  which  he 
was  used  to  render  by  the  year  935.  4c/.  by 
parcels,  with  20s.  9d.  of  old  increase,  are  not 
yet  let,  because  tenants  cannot  as  yet  be 
found  for  the  whole,  nor  for  parcel  of  the 
same,  at  so  high  a  rent,  inasmuch  as  the  said 
tenement,  by  the  aforesaid  William,  was  all 
burnt,  and  the  mills  much  injured,  as  it  is 
6aid,&c.;  therefore  let  them  be  let  by  thestew-* 
ard  ad  termnum  conventionis,  seu  alio  modo 
appruare  {a)  potest,  S^c;  moreover,  let  the 
reeve  answer  for  the  issues,  &c.  The  fishery, 
which  is  extended  at  4s.,  is  not  let,  because 
no  such  profit  could  be  there  found  beyond 
the  ferry  only,  which  is  let  as  qbove ;  there* 
fore,  if  the  fishery  be  found  there,  it  shall  be 
let  by  the  steward;  if,  &c.;  but  if,  &c.,  the 
reeve,  8cc.,  by  discretion  of  the  same.     Sum 

(tf)  As  to  this  term,  vide  anUf  185  (a). 


'  188 
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of  all  the  fines  30/.  7s.6d.,  whereof  of  tallage 
185. 4d.,  besides  the  tenements  not  yet  let  as 
above,  to  be  paid  at  six  terms  of  Easter  and 
St.  Michael  next  coming,  by  equal  portions, 
the  first  term  of  payment  beginning  at  the 
Feast  of  Easter  in  the  eighth  year,  as  is  fixed 
by  the  lord's  letter  as  is  contained  in  the  roll 
in  Helston  in  Kyrrier,  and  thus  at  every  term 
10 Is.  Srf." 
Extracts  from  the  assession  rolls  of  the  other  manon) 
^cre  then  read,  containing  entries  of  the  same  tenements 
let  to  free  and  native  conventionaries,  the  former  doing  free, 
the  latter  native  fealty.     It  appears  from  these  that  the 
tenements  were  taken  from  seven  years  to  seven  years;  that 
sureties  were  given;  that  tenements  were  not  let,  for  want 
of  tenants ;  that  the  tenants  undertook  to  keep  up  the  mes- 
suages, to  manure  the  land,  not  to  commit  waste,  and  to 
surrender  at  end  of  the  term.     There  were  also  many 
instances  of  increase  of  the  rents;  amongst  these  was  an 
entry,  in  the  assession  of  Calstock,  of  a  taking  by  Back- 
hampton  and  wife  of  a  messuage  and  thirty- three  acres  of 
land,  which  William  Drake,  a  bondman,  et  impotens,  held. 
The  steward  to  tally  the  covenant  by  writing,  and  retain  it 
in  his  hands. 

In  the  assession  of  the  manor  of  Helleston  in  Kerrier, 
the  last  entry  under  the  head  of  "  Free  Conventionaries," 
is  as  follows: — *'  Lawrence  tlobba  and  John  de  Parhclles 
hold  the  toll  of  tin,  with  the  chace  in  the  manor,  for  the 
lime  as  above,  in  convefUione,  rendering  therefore  by  the 
year,  at  the  same  terms,  8  marks. 

In  the  assession  of  the  manor  of  Penlyne,  under  the 
head  of'*  Tenements  not  yet  let,"  is  the  following  entry: — 
"  Four  acres  of  land,  which  Henry  the  carpenter  holds  at 
Langueythec  for  3s.  a  year,  as  is  shewn  by  the  extent, 
are  not  yet  let,  because  he  does  not  hold  any  other  lands 
there,  as  it  is  said,  but  holds  of  the  lord  certain  tenements 
at  Lostwythiel,  for  which  he  renders  to  the  lord  by  the  year 
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the  rent  aforesaid,  not  in  conventione  but  in  fee,  as  it  is        i8^8. 
said,  and  nothing  therefore  shews.     It  shall  therefore  be  let      ^-^^^r^ 
by  the  steward,  unless  any  thing,  8cc. ;  but  if  the  reeve,  8cc«  f^. 

In  the  assession  of  Tybesta,  it  appeared  that  lands  for-      Brentok. 
nierly  let  to  the  burgesses  of  Granipound  for  years,  are    •^®°        ^' 
omitted,  on  account  of  an  agreement  entered  into  between 
them  and  the  earl's  council,  under  which  they  were  to  hold 
the  land  in  fee  farm  {a). 

In  the  assession  of  the  manors  of  Moreske  and  Clymes- 
land  it  appeared,  from  marginal  entries,  that  the  tenants 
of  certain  tenements  had*  taken  them  for  the  term  of  their 
lives,  which  in  the  next  had  been  demised  for  years. 

In  the  assession  of  Moreske,  Richard  de  Backhampton, 
(whose  name  is  written  over  an  erasure  of  "  Ralf  Herberd," 
a  native  of  stock,)  "  holds  for  term  of  life,  by  the  lord's 
charter,  one  messuage,  five  acres  of  land  in  one  ferling  of 
land  Cornish,  rendering  by  the  year  5s,  6d.,  and  he  gives 
to  the  lord  for  tallage,  &c.  And  because  the  said  land  lies 
within  the  demesne  lands  uncultivated,  it  was  ordered  by 
the  lord's  council  that  it  be  taken  into  the  demesne,  as 
contained  in  the  extent.  It  is  now  ordered,  that  if  it  shall 
be  taken,  the  same  Kalf  shall  receive  of  the  lord  land  in 
Coyspark  or  next  Coysdanes,  according  to  the  value  of  the 
tenement ;  to  hold  at  the  will  of  the  lord  in  villenage  as  of 
stock,  &c." 

In  Clymesland,  John  Lobec  takes  a  messuage,  which 
•'  Walter  de  Laye  mvius  sitjficiefis,  adliuc  tenet  in  Laye,"  to 
bold  in  conventione  {b). 

John  Byle  also  takes  a  messuage,  which  ''  Richard  Putte 
impotens,  adhuc  temt.*' 

John  Tumour  takes  a  n>essuage  in  conventione  for  years; 
and  in  the  margin  is  written,  "  for  term  of  his  life  and  of 
Agnes  his  wife,  by  a  fine  of  100«."  ,This  tenancy  is  men- 
tioned as  being  for  life,  in  the  caption  of  seisin  (c),  and  in 
the  assession  roll  of  21  Edw.  3. 

Robert  de  Coheynton  takes  the  land  of  a  native  of  stock, 

•  (ft)  See  this  transaction  at  large,  (6)  Ibid.  369,  n. 

Mann,  Pxch.  Pmct.  2d  ed.  368,  n.  (r)  i4n/c,  156, 
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1M6.  deceased,  in  libera  conventionef  during  the  minority  of  die 

^'^''*  proximo   sequela.      Similar  entries  appear  in  the  asset- 

V,  sion  roll,  21  Edfv»3,  of  the  manors  of  Calestock  and  Tre* 

Brewtow.  njajon. 

^*  Mr.  G.  Harrison  then  stated  that  the  assession  roll  of 
14  Ed.  3  was  not  to  be  found.  He  produced  the  accounts 
of  the  ministers  and  reeves  of  the  manor  of  Tewington  (a). 
The  first  which  was  put  in  was  the  account  of  Roger  de 
Castle  Goithon,  the  reeve  of  Tewington^  in  the  years  15  & 
16  Ed.  3.  He  begins  with  charging  himself  with  the  rent 
of  assize,  and  fine  of  tin.  After  that  follows  an  account 
of  the  rents  and  farms  of  conventionaries  for  divers  landa 
and  tenements  of  the  demesnes  of  the  lord  there,  to  them 
assessed  before  Joseph  de  Wodestock  and  bis  fellows,  for 
the  term  of  seven  years,  this  being  the  second  year.  The 
sum  is  stated  to  be  18/.  8^.  IJdf.  Under  the  head  of  issues 
of  the  manor,  he  states  that  he  had  received  nothing  for 
toll  of  tin,  because  none  had  been  worked  there.  It 
appears  from  the  account  that  the  fine  was  payable  in  four 
years.  Amongst  the  discharges  are,  for  the  rents  of  such 
tenements  as  were  still  in  the  lord's  hands  not  demised. 

The  account  of  £ustace  Pounder  (a),  reeve  of  Tewington, 
in  the  18  8c  19  Ed.  3,  was  then  put  in  and  read;  which  was 
similar  to  that  of  Roger  de  Castle  Goithon. 

After  this  the  assession  roll,  21  Ed,  3,  was  produced (tf)» 
and  translated  extracts  from  it  read.  It  was  entitled, 
"  The  assession  and  arrentation  of  the  lands  of  the  Lord 
Edward,  Prince  of  Wales,  Duke  of  Cornwall,  and  Earl  of 
Chester,  first  born  son  of  the  Lord  Edward,  the  3d  after 
the  conquest.  King  of  England,  in  the  21st  year.  Which, 
assession  and  arrentation  were  made  in  Cornwall  of  the 
lands  of  the  same  Lord  Duke,  in  the  same  county,  in  the 
montlis  of  April  and  May  in  the  year  aforesaid,  by  Sir 
Edmund  de  Kendal,  Knt.  steward  of  the  lands  of  the  same 
Lord  the  Duke,  in  Cornwall,  Nicholas  Pynok,  one  of  the 
auditors  (6)  of  the  ministers  of  the  aforesaid  Lord  the  Prince 
and  Duke,  John  de  Mountnyroun  and  John  Dabernoun, 
(a)  From  the  Duchy  Office.  (6)  Ante,  17U 


Second  Day, 
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hereunto  assigned  by  the  letters  of  the  said  Lord  the  Prince^ 
in  these  words: — Edward^  eldest  sou  of  the  noble  King  of        Rowe^ 
England  and  France^  Prince  of  VVales^  Duke  of  Cornwall,  v* 

and  Earl  of  Chester,  to  our  dear  and  well- beloved  Sir 
Edmund  de  Kendal,  Masters  Nicholas  Pynok,  John  de 
Mountnjroun^  and  John  Dabernoun,  greeting.  Whereas 
lately  by  our  comoussiou  made  to  Sir  James  de  Wodestock 
and  others  therein  named,  we  caused  our  lands  in  Cornwall 
to  be  let  for  the  term  of  seven  years,  which  will  shortly  be 
ended ;  and  we  especially  coofidiog  in  your  loyalty,  judg- 
ment and  advice,  have  assigned  you,  three  or  two  of  yoq, 
of  whom  we  will  that  the  said  Master  Nicholas  should  be 
one,  to  let  and  arrent  all  our  said  lands,  as  well  those 
which  have  been  heretofore  let  to  our  free  tenants  as  to  our 
villeins,  to  sufficient  and  proper  persons,  for  term  of  life  or 
for  years;  and  the  fines  of  the  tenements  which  you  shall 
let  for  term  of  life,  which  used  to  be  made  for  the  term  of 
seven  years,  to  put  in  certain  rent,  to  be  paid  yearly  at  the 
usual  terms,  according  as  you  shall  think  best  to  be  done 
roost  for  our  profit,  so  that  no  tenant  do  make  alienation 
of  his  tenement  without  our  leave;  and  that  every  time  the 
rent  of  any  tenement  shall  be  in  arrear  for  one  month  after 
the  term  ass^ned,  and  sufficient  distress  be  not  then  found, 
it  shall  be  lawful  for  us  and  our  heirs  to  enter  the  same 
tenement  and  do  therewith  our  will ;  ratifying  and  confirm- 
ing whatsoever  you,  three,  or  two  of  you,  of  whom  we  will 
that  the  said  Master  Nicholas  shall  be  one,  shall  do  in  the 
business  aforesaid.  We  command  that  you,  three,  or  two 
of  you,  of  whom,  Sec,  do  cause  to  be  performed  and  dis- 
patch all  the  matters  aforesaid,  thereupon  certifying  con- 
cerning the  said  business  performed  distinctly  and  openly 
by  your  letters  what  you  shall  have  thereupon  done,  and 
what  proceedings  you  have  taken  in  the  business  ^foresaid. 
Id  witness  whereof  we  have  caused  to  be  made  these  our 
letters-patent.  Given  under  our  privy  seal  at  Westminster 
the  17th  day  of  March,  in  the  year  of  the  reign  of  our  most 
dear  lord  and  father  the  Kiug,  of  England  the  21st,  and  of 
France  the  Sth." 
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The  first  entry  of  the  takings  of  the  free  conventionaries 

in  Tewington  was  as  follows: — 
"  Merthyn.        Nicholas  Wysa  hath  taken  1  messuage, 

7  acres  of  land  English  in  one  ferling  of  land 
Cornish,  which  the  same  before  held  in 
Merthyn;  To  hold  in  conventione  from  the 
Feast  of  St.  Michael  next  after  the  date  of 
these  presents,  unto  the  end  of  7  years  next 
following,  rendering  by  the  year  7s.  9d.  at 
the  aforesaid  four  terms,  and  a  certain  rent 

Fine,  \Ss.4d.   called  a  fine  of  tin,  and  other  services,  Scc.i 

and  he  gives  to  the  lord  for  a  fine,  &c. ;  and 
he  hath  done  fealty,  &c.     Sureties,  John 
Myght  and  Nicholas  Coty." 
Another  entry  of  the  same  takings  was  as  follows : — 

"  Lawrence  Durant,  Robert  Boghera,  John 
Boghera,  and  John  Wyda,  have  taken  be- 
tween them  6  acres  of  land  in  Penverten, 
newly  recovered  out  of  the  extent  and  ad- 
measurement, and  before  concealed,  and  to 
them  assessed  by  the  same  assessors  of  the 
lands  of  the  Prince;  to  bold,  8cc." 
A  similar  entry  of  the  taking  of  David  Coush  and  Roger 

Thorney  was  also  read. 

The   entries  of  the  takings  of  Nansmelyn   were   then 

read:  the  first  of  which  was  as  follows: — 

''  Nansmelyn.  Philip  de  Nansmelyn  hath  taken  1  mes- 
suage, 1 1  acres  of  land  English  in  half  an 
acre  Cornish,  which  the  same  before  held 
at  Nansmelyn ;  To  hold,  8cc.,  rendering 
therefore  by  the  year  lis.  at  the  aforesaid 
four  terms,  suit  and  all  other,  8cc. ;  and  he 

Fine,  Q,Os.         gives  for  a  fine,  &c. ;  and  he  hath  done  fealty, 

&c.     Sureties,  Nicholas  Coty  and  John  de 
Nansemelyn." 
The  others  were  similar^  except  that  it  appeared  that  one 

tenement  had  been  divided  into  two  {a),  and  the  rent  and 

fine  equally  apportioned. 

(«)  Post,  Apptfiidix;  E. 
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From  the  assession  of  the  manor  of  Calestock,  it  ap- 
peared that  land  of  the  sequela  of  a  villein  under  age  was 
demised  in  libera  conventione.     The  same  also  appeared 
from  the  assession  of  the  manor  of  Trematon. 
From  the  assession  of  Liskeard  the  following  entry  was  read :  ' 

*'  Tremaba.  John,  son  of  Ralph  (Ranulf)  of  Tremaba^  a 
villein  of  stock  {a),  who  at  the  last  assession 
was  admitted  to  one  messuage^fk)  acres  of  land 
in  one  acre  Cornish,  by  fine  of  4/.  madejby 
the  friends  of  the  same  John«  he  then  being 
within  age«  as  is  contained  in  the  roll  of  the 
said  assession,  now  of  full  age,  comes  and 
prays  to  be  admitted  to  the  said  tenure,  to 
hold  in  the  same  manner  as  his  ancestors 
before  held ;  and  because  it  appears  by  the 
record  of  Rolls  of  the  said  assession,  and  by 
an  inquisition  thereof  taken  now  before  the 
assessors  of  the  lands,  that  he  is  the  heir  of 
the  said  Ralph,  and  that  by  fine,  he  being 
within  age,  before  had  entry,  it  is  now  granted 
to  him;  To  hold  in  form  of  stock  (6),  8cc.,  ren- 
dering therefore  by  the  year  5$.  6d.  at  the 
four  terms ;  and  he  gives  for  tallage,  &c. 
From  the  assession  of  Tybcsta  it  appeared  that  John  de 
Penskawen,  a  free  conventionary,  had  previously  taken  a 
tenement  from  the  stewardof  the  manor;  and  that  the  baili- 
wick (f)  of  Poudre  was  let  in  conventione. 

From  the  assession  of  Helston  in  Kerrier,  it  appeared 
that  toll  of  tin,  and  a  blowing- house,  were  let  in  conven- 
tione to  Lawrence  Hobba. 

The  following  entry  of  the  taking  of  a  free  conventionary 
in  Helston  in  Trigg,  was  read. 

John  Christopher  has  taken  one  messuage,  1 1  acres  of 
land  in  one  ferling  of  land  Cornish,  which  the  same  before 
held,  at  the  Ford ;  To  hold  in  conventione,  from  the  Feast  of 
Saint  Michael  next  ensuing  after  the  making  of  these  pre- 

(a)  Nativus  de  stipite.  taken  of  the  circumstance  of  this 

(6)  In  forro&  stipitis.  being  the  demise  of  an  incorporeal 

(r)  No  Dotice  seems  to  have  been      Iiereditament  in  conventione. 
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sents  unto  the  end  of  seven  years  next  following,  rendering 
therefore  by  the  year  5s.  at  the  four  usual  terms ;  and  he 
shall  do  suit  at  the  Lord's  Court  from  three  weeks  to  three 
weeks ;  and  he  shall  be  reeve,  beadle,  and  tythingman  when 
Second  Day.  j^  ^^^l  ^^  elected ;  and  he  shall  chase  and  he  shall  find 
stabling  when  the  lord  or  any  ifi  his  name  shall  choose  to 
hunt ;  and  when  the  old  park  shall  be  turned  into  arable 
land,  he  and  his  fellows  shall  plough  according  to  the 
quantity  of  their  tenure(a),  namely,  he  who  holds  half  an  acre 
of  land  Cornish  shall  plough  half  an  acre  English,  and  he 
»hall  have  for  ploughing  one  halfpenny ;  and  he  shall  reap 
there  for  one  day  with  one  man  in  autumn,  and  shall  take 
for  the  one  day's  work  one  penny;  and  when  he  shall  die, 
the  lord  shall  have  his  best  beast  in  the  name  of  a  heriot; 
aod  he  shall  have  nothing  of  his  chattels ;  and  he  gives  to 
the  lord  for  a  fine,  8ce. ;  and  he  hath  done  fealty,  8cc. 

From  the  a9session  of  the  same  manor,  it  appeared  that 
some  demesnes  were  let  for  Kves ;  that  Laurence  Godal- 
raing  took  land  in  libera  convention,  propter  impotentiam 
of  a  native  of  stock ;  and  that  land  held  in  libera  conventione 
was  restored  to  a  native  of  stock ;  and  that  Warren  Trege- 
wethian  and  Anastatius,  son  of  Robert  Atteschole,  and  John 
his  son,  took  several  tenements  previously  held  in  Iiber& 
canveniiene  and  in  ttativd  convetitione;  to  hold  for  term  of 
their  lives,  rendering  by  the  year  50s.  as  the  former  tenants 
used;  and  that  they  gave  to  the  lord  for  a  fine  10/.  to  have 
a  charter. 

It  also  appeared,  from  reading  the  assession  rolls  of  the 
several  manors,  that  lands  not  let  at  the  former  assession 
were  demised  at  this  assession ;  and  that  it  was  provided 
that  the  villeins  of  stock  should  not  send  their  sons  to 
school,  nor  marry  their  daughters,  without  the  lord's 
licence  (6). 

(a)  Ante^  131.  of  the  manor  of    Westhey   and 

(6)   A   villein   on   whom    holy  Northstoke,    in    Hayling  Island, 

orders  were  conferred  was  thereby  temp.  Edw,  3,  Rich,  2,  and  Hen, 

emancipated ;  as  was  a  neife  mar-  4,  amercements  for  marrying  with- 

ryinga  freeman.    Braot.  1. 4,  c.21 ;  out  licence  very  frequently  occur, 

Co.  Litt.  123  a.    In  the  court  rolls  and  are  always  affeered  at  12rf, 
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THIRD  DAY  (a). 

Mr.  Vanderzee  stated,  that  upon  looking  through  the 
caption  of  seisin,  he  observed  mention  of  tin  fines  in  the 
manor  of  Tewington  only. 

After  this  were  put  in  further  accounts  of  the  ministers 
or  reeves  of  the  manor  of  Tewington  (6). 

The  first  was  the  account  of  John  Simund,  reeve  there, 
in  the  22d  year  of  Ed.  3.  It  appeared  that  he  accounted 
for  "  26/.  13$.  5ld,  for  the  rents  or  farm  of  conventionaries 
for  divers  lands  and  tenements  so  to  them  assessed  before 
Edmund  de  Kendal  and  his  fellows  for  the  term  of  seven 
years^  this  being  the  second  year,  as  is  contained  in  the  as- 
session  roll."  It  also  appeared,  that  for  part  of  the  fines 
reserved, ''  he  renders  nothing  here,  because  the  said  fines 
cannot  be  levied,  for  that  the  greater  part  of  the  tenants  are 
dead  by  the  pestilence  happening  in  this  year,  before  the 
Feast  of  Easter,  and  the  rest  of  the  tenants  who  are  yet  liv- 
ing wish  to  leave  their  tenures  by  reason  of  poverty,  if  they 
cannot  have  a  release  of  the  same  fine;  and  so  the  same 
fine  hath  been  remitted  to  them  by  the  lord's  council^  in 
order  that  the  tenements  may  not  be  empty."  (c)  Allow- 
ances are  also  made  for  part  of  '*  the  rent  of  free  conven- 
tionaries, whose  tenements  came  into  the  hands  of  the 
lord  on  their  death  during  the  pestilence,  whereof  the  reeve 
could  levy  nothing  through  poverty,  as  hath  been  found 
by  an  inquisition  taken  by  the  auditor." 

The  account  of  Pascoe  Trevisec,  reeve  of  Tewington,  in 
23  Ed.  3;  from  which  it  appeared,  that  for  part  of  the  fine 
of  the  free  conventionaries  reserved  at  the  assession  before 


(a)  Friday,  Not.  21, 18S8. 

{b)  From  the  Duchy  Office. 

(c)  Among  otlier  discharges,  is 
one  by  payment  to  Tydemao  de 
Limbtsrgh.  In  Cotton's  Records, 
p.  56,  it  appears  that  in  31  Ed,  3, 
the  merchants  complain  that  ^  the 
tin  in  Cornwall  may  now  be  bought 


but  of  one  stranger,  Tydeman  of 
limburgh.''  Answer^—''  This  as  a 
profit  belonging  to  the  prince;  and 
every  lord  may  make  a  profit  of  his 
own.''  And  see  the  Petition  and 
Answer  at  length,  2  Rot.  Pari.  173, 
and  the  petition  of  the  iohabitants 
of  Bodmin,  ib,  180. 
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Edmund  de  Kendal  and  others,  *'  he  renders  nothing, 
because  the  said  fine  could  not  be  levied,  by  reason  that 
the  greatest  part  of  the  tenants  are  dead,  through  the  pesti- 
lence happening  in,  &c.,  the  rest  of  the  tenants,  who  are 
yet  living,  wish  to  leave  their  tenures  by  reason  of  poverty, 
if  they  cannot  have  a  release  of  the  said  fine,  and  so  the 
said  fine  hath  been  remitted  to  them  by  the  lord's  council, 
in  order  that  the  tenements  might  not  be  empty/^  Other 
tenements  are  stated  to  have  been  let  to  conventionaries  at 
reduced  rents,  by  reason  of  the  pestilence. 

From  the  account  of  Pascoe  Trevisec,  reeve  of  Tew- 
ington,  24  Edw^  3,  it  appeared  that  he  discharged  him- 
self of  payment  of  several  sums,  parcel  of  the  rent  of 
26/.  1  fis,  5 Jrf.,  because  of  many  tenements  of  the  conven- 
tionaries being  then  in  the  lord's  hands  for  want  of  tenants, 
by  reason  of  the  pestilence  and  the  poverty  occasioned 
thereby.  It  appeared  also  that  Sir  William  Dawbery,  knt. 
aild  Nicholas  Pynnok,  clerk,  had  been  assigned  to  let  the 
tenements^  being  in  the  hands  of  the  lord  from  such  causes. 

In  an  account  of  John  Gwynon,  reeve  of  Tewington, 
26  Edw,  3,  65.  was  allowed,  which  the  steward  had  remitted 
to  Pascoe  de  Porton,  a  free  conventionary,  on  his  taking  a 
certain  tenement  in  the  hands  of  the  lord,  which  was  burnt 
by  the  preceding  tenant,  who  had  nothing  in  goods,  and  had 
fled.  It  also  appeared  that  an  allowance  was  made  to  the 
reeve  of  25.  S|rf.,  for  a  fourth  part  of  95.  3c?.,  of  rents  of 
villeins  of  stock,  whose  tenements  were  then  in  conventione^ 
and  were  let  in  conventione  by  the  steward,  to  hold  as  the 
other  conventionaries. 

Robert  Rouse,  reeve  of  Tewington,  29  Edw,  3,  in  his 
account,  claimed  to  be  allowed  for  rents  unpaid  or  lowered 
by  reason  of  the  death,  desertion,  or  poverty  of  the  tenants, 
in  consequence  of  the  pestilence,  also  for  the  remitted 
portion  of  fines. 

It  was  proved  that  no  assession  roll  of  30  Edw.  S  was  to 
be  found. 

The  account  of  John   Gilloun,  reeve    of  Tewington, 
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31  Edw.  S,  was  then  produced.  -  It  was  tbereiu  stated,  that 
*'  the  same  renders  for  2SL  Os.  lO^d.  for  the  rents  or  farms 
of  conventionaries,  as  well  free  as  native,  with  berbiage  at 
every  term,  1 175.  6|e/.  for  lands  and  tenements  of  the  de- 
mesnes of  the  lord,  so  to  them  assessed  before  the  afore- 
said Nicholas  and  William,  and  their  fellows,  assessors  of 
the  lands  of  our  Lord  the  Prince,  for  the  term  of  seven 
years,  as  is  contained  in  the  roll  of  assession  of  the  30th 
year,"  &c.,  "  this  being  the  first  year."   . 

The  assession  roll,  38  Edw,  3,  (1364,)  was  then  produced, 
and  translated  extracts  from  it  were  read.  The  commis- 
sion was  from  '*  Edward,  eldest  son,  &c.  Prince  of  Aqui- 
taine  (a)  and  of  Wales,  Duke  of  Cornwall,  Earl  of  Chester, 
to  Master  John  de  Delves,"  (and  five  others.)  The  com- 
missioners are  directed  to  let  the  tenements  for  life  or  years, 
to  fix  the  rent,  to  restrain  alienation  without  licence,  and  to 
stipulate  for  a  power  of  re-entry,  where  there  was  no  suf- 
ficient distress. 

The  entry  of  the  taking  of  the  first  free  conventionary  of 
Tewington  was  as  follows : 

Mertbyn.  John  Colyn,  of  Merthyn,  a  freeman,  hath 

taken  one  messuage,  7  acres  of  land  English 
in  one  ferling  of  land  Cornish,  which  Felicia 
Wysa  took  at  the  last  assession;  To  hold  in 
conventione  from,  &c.,  unto  the  end  of  seven 
years  next  following,  rendering,  &c. ;  and  he 
Fine,  iZ$,  4d.      shall  do  suit,  &c. ;  and  he  gives  for  a  fine,  &c. ; 
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(a)  By  the  peace  of  Bretigni, 
(1360,)  Edwards  acquired  the  full 
sovereignty  not  only  ofGuienne  and 
Gascooy,  which  he  had  previously 
held  as  a  feudatory  of  France,  but 
also  of  the  adjoining  provinces  of 
Poitou,  Saintonge,  Perigord,  Agen, 
kct  Vide  3  Rym.  Feed,  part,  1 
and  2;  5  Villaret,  996.  In  1362 
this  monarch  erected  the  whole  of 
these  provinces  into  a  principality, 
in  fiivour  of  his  son,  the  Black 

VOL.  ni.  p 


Prince,  conferring  on  him  the  title 
of  "  Prince  of  Aquitaine/'  Frois- 
sart;  3  Rym.  Foed.  part  3,  p.  66,  &c. 
He  is  styled  "  Prince  of  Wales  and 
of  Aquitaine,'*  in  the  summons  to 
answer  the  complaints  of  the  Age- 
nois  barons,  issued  in  1364  by 
Charles  .5,  afifecting,  notwithstand- 
ing the  terms  of  the  treaty,  an 
appellate  jorisdlction,  as  seigneur 
suzerain;  the  motive  for  the  trans- 
position being  sufficiently  obvious. 
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by    surety  of  David  Merthyn  and  Walter 
Ro^B  Prestre,  135.  4d. 

V.  The  entries  respecting  Nansmellyn  were  also  read;  the 

Third  Day.         i^r  ,  \ 

xMansraeiyn.        «  John  Jurdan,  a  freeman^  hath  taken  one 

Increase,  135. 4£/.  messuage,  Sac,  which  John  de  Nansmellyn 

oth^  wTheHo  *^^^  ^^  ^^  *^«^>  See,  rendering  by  the  year  1 U., 
have  taken  that  at,  &c.,  and  he  shall  do  suit,  &c.,  and  gives, 

creased  above  the  ^^'      Pledges,  John   Simon   and  William 

other  up  to  that  Nansmellyn." 
sum. 

From  the  entry  of  Robert  Rouse,  tenant  of  another  por- 
tion of  Nansmellyn,  it  appeared  his  fine  was  increased  2s. 

From  the  assession  of  the  same  manor  was  also  read  an 

entry  of  the  taking  of 

Trenewith.  «  Philip  Symon,  a  freeman,  rendering  by 

Fine,  20(i.  i  •  i    -r**  i       i  t^t  i 

Decrease,  20d,      the  year  3s.  3d.,  which  Richard  Nye  took  at 

Because  this  te-  ^j^^  j^^^  assession :  and  it  is  allowed  him  that 

nure  remained  a  '       ^  ^ 

long  time  in  the  he  pay  only  one  heriot  for  his  two  tenures, 

after* this  ^asse^s-  hecause  this  tenure  remained  in  the  hands 
sion-  of  the  lord  after  the  assession." 

And  an  entry  of  another  taking  of  Philip  Symon,  in  the 
margin  of  which  is  written  '^  decrease  xxJ.,  because  all  the 
tenants  of  this  vill  have  left  their  tenures."  It  appeared 
also  that  many  tenements  were  not  let. 

From  some  accounts  of  reeves  of  the  manor  in  40  &  43 
Edw.  'J,  which  were  next  put  in,  it  appeared  that  one  of 
those  tenements  remaining  in  the  hands  of  the  lord  after  the 
assession,  had  been  let  for  the  term  of  the  other  conven- 
tionaries,  and  the  rent  is  brought  into  the  accounts. 

After  these  was  put  in  the  assession  roll  of  48  Edw.  3, 
( 1374,)  from  which  translated  extracts  were  read.  The  com- 
mission began  in  these  words : — '*  Edward,  eldest  son  of  the 
King  of  England  and  France,  Prince  of  Aquitaine  and  Wales, 
Duke  of  Cornwall  and  Earl  of  Chester,  Lord  of  Biscay  (a) 

(a)  The  sovereignty  of  Biscay  is  in  3  Rym.  Feed.  21  and  318,  we 

called  a  lordahip.     The  King  of  find  treaties  to  which  Edw.  3  and 

Spain  holds  this  province  by  the  the  ^' Comes  Vizcais'' are  parties, 
title  of"  Senor  de  Vizcaya;''  though  In  the  treaty  of  Cabreronin  1366, 
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aod  of  the  Castle  of  Ordiales,  to  our  well-beloved  servants 
William  de  Spridlington/'  &c.y  and  was  substaotially  the 
same  as  the  last. 

To  the  entry  of  the  taking  of  John  Jurdan^  of  Nansmel* 
Ijn^  was  a  marginal  note^  stating  that  the  fine  had  been 
decreased  half  a  mark^  because  it  bad  been  increased  in  the 
last  -assession  by  the  envy  of  some  other  person  biddijag 
against  him  in  that  assession  (a).  It. appeared  also  that  the 
fine  of  Robert  Rous^  which  before  was  228.,  had  been  de- 
creased 2s*  in  this  assession.  There  are  several  instances  of 
the  fines  being  decreased,  and  in  some  cases  altogether 
remitted^  in  this  assession,  on  account  of  the  poverty  of  the 
tenants;  it  was  stated  that  many  tenements  remained  in  the 
hands  of  the  lord  for  want  of  tenants,  and  that  the  rents  of 
free  conventionaries  was  21/.  I6s.  W^d. 

It  was  stated  by  Mr.  G.FIarrison,  that  there  were  no  asses- 
sion rolls  in  the  duchy  office  between  that  of  45  Edw,  3 
and  5  Hen.  6.  The  last-mentioned  roll  was  produced,  and 
appeared  to  be  imperfect,  the  manor  of  Tewington  not  being 
inckided  in  it.  The  commission  was  directed  to  Juyn, 
Chief  Baron,  and  others. 

The  ministers'  or  reeves'  accounts  for  a  great  part  of  the 
above  period  were  also  wanting.  From  that  of  Philip 
Rogger,  reeve  of  Tewington,  38  Hen,  6,  (b)  it  appeared 
that  the  rents  of  free  and  native  conventionaries  amounted 
to  17/.  1 5s.  4d. ;  that  the  fine  was  payable  in  six  years;  and 
that  some  tenements  had  been  taken  after  the  assession. 
Under  the  head  of  "  lands  and  tenements  remaining  in  the 
hands  of  the  lord  after  the  assession/'  was  this  entry, ''  and 
for  4s.  of  the  issues  of  a  messuage  and  1 1  acres  of  laud 
English  in  Nansmellyn,  which  so  used  to  render  by  the 
year,  and  for  fine  nothing  remaining,  as  above.*' 
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between  Edward  the  Black  Prince 
an^Peter  the  Cruel,  the  lordship 
of  Biscay  was  the  stipulated  price 
of  £dward*s  assistance  in  resturing 
Peter  to  the  throne  of  Castille,  (see 
Mariana,  Ilist.  de  Espaoa,  lib.  17, 


cap.  10;)  a  service  which  he  per- 
formed in  the  following  year,  when 
Henry  and  his  French  auxiliaries 
were  defeated  atNajara ;  ib.  cap.  1 1 . 

(a)  Ante,  198. 

(6)  From  the  Duchy  Office. 


2898. 


Third  Day. 
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The  assession  rolls  of  2  Edw.  4  and  9  ^to.  4  were  put 
in  (a);  neither  of  these  contained  any  assession  of  Tewing- 
ton.  Short  extracts  from  them  were  read^  by  which  it  ap- 
peared that  some  tenements  were  let  for  twenty-one  years ; 
that  in  some  cases  there  was  a  provision  that  the  tenant 
should  reside  on  the  demised  premises ;  and  that  allowances 
were  made  for  fences.  An  escheat  was  stated  to  have  been 
demised  in  convention.  The  latter  assession  roll  is  remark- 
able as  being  the  first  in  which  there  are  any  entries  of  the 
holdings  of  free  tenants  in  some  (&)  of  the  manors. 

From  the  account  of  John  Colyn^  reeve  of  Tewingtoni 
18  Edw.4f  (a)  it  appeared  that  the  then  rent  of  the  conven- 
tionaries^  as  well  free  as  native,  was  II/.  lis.  JOJcf.;  that 
the  toll  of  tin  was  555. 4(/.;  and  that  divers  lauds  and  tene- 
ments had  been  demised  to  various  persons  after  the  asses- 
sion. 

From  that  of  Richard  George,  reeve  of  the  same  manor, 
HO  Edw,  4,  {a)  it  appeared  that  there  had  been  a  recent  as- 
session, at  which  the  reserved  rent  of  the  free  and  native 
couventionaries  was  J  9/-  ^*  2id.,  and  that  the  toll  tin  was 
returned  at  6 Is. 

The  assession  roll,  9  Hen.  7,  (a)  was  stated  to  be  the  first 
extant  roll,  after  that  of  45  Edw.  3,  in  which  the  assession 
of  the  manor  of  Tewington  is  contained.  On  the  produc- 
tion of  this  roll  it  appeared  that  the  commission  was  not 
inrolled  with  it. 

Translated  extracts  from  the  roll  of  Tewington  were  read, 
among  which  were  the  following  entries: 

Tewyn.  "  Philip  Hoky,  a  freeman,  took  one  mes- 

suage, which  the  same  Philip  took  at  the  last 
assession  ;  To  hold  from  the  Feast  of  St. 
Michael  the  Archangel,  in  the  9tb  year  of 
the  reign  of  the  now  King  Henry  7,  unto  the 
end  of  the  term  of  7  years  from  thence  next 
ensuing,  and  fully  to  be  completed,  render- 
ing therefore  yearly  8s.,  payable  equally  at 

(a)  From  the  Duchy  Office.  (6)  Vide  post,  202. 
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the  four  principal  terms  of  the  year;  and  he 
Fine,  6«.  gives  to  the  lord  for  a  fine  6s.  payable  within 

the  6  years  now  next  coming,  viz.  at  the 
Feasts  of  Easter  and  St.  Michael,  by  equal 
portions ;  and  he  shall  do  suit  at  the  Court 
of  the  lord  from  three  weeks  to  three  weeks; 
and  he  shall  be  reeve,  bedell,  and  tithing- 
man,  when  he  shall  be  elected  by  the  homage; 
and  he  shall  drive  the  distresses  taken  to  the 
use  of  the  lord,  and  shall  impound  the  same 
in  the  due  and  accustomed  place;  and 
when  he  shall  die,  the  lord  shall  have  his  best 
beast  in  the  name  of  a  heriot ;  and  he  shall 
sustain  the  houses  and  inclosures,  and  uphold 
his  tenure,  at  his  own  proper  costs  and  ex- 
penses ;  and  at  the  end  of  the  term  aforesaid, 
the  same  well  and  sufficiently  repaired  shall 
give  up :  and  he  shall  do  all  other  services  to 
the  lord,  according  to  the  custom  of  the 
manor  aforesaid;  and  he  did  fealty  to  the 
lord,  by  the  pledge  of  John  Phelippe  and 
Benedict  Lao." 

''  John  Michell  took  one  messuage  there, 
late  of  John  Forth,  and  which  the  said  John 
Michell  took  at  the  last  assession ;  To  hold 
as  above,  rendering  therefore  yearly  75. 6cl,  at 
the  same  terms ;  and  he  does  all  services  as 
Fine,  nothing,      above;  and  he  gives  to  the  lord  for  a  fine 

nothing ;  by  pledge  of  John  Dado  we  and  John 
Rawett." 

"  The  same  John  Michell  and  John  Colyn 
took  one  messuage  and  II  acres  of  land 
English  there,  late  in  the  tenure  of  Roger 
Symon,  and  which  the  said  John  and  John 
took  at  the  last  assession ;  To  hold  as  above, 
rendering  therefore  yearly  J  05.  at  the  same 
terms:  and  he  does  all  services  as  above;  and 
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Fine,  notliing. 

Another  Stone 
Quarry. 
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Fine,  nothing,     he  gives  to  the  lord  for  a  fine  nothing;  by  his 

aforesaid  pledge/' 
The  next  portion  of  Nansmellyn  was  similar  to  the  last 

above  in  the  amount  of  the  rent  and  the  absence  of  the  fine. 

The  rent  of  the  4th  portion  was  9^.,  the  fine  nothing. 
The  following  entries  were  also  read : 

A  Stone  Qoany.       ^  The  said  John  Higgeman  took  a  quarry 

there  called  Freston^  heretofore  in  the  tenure 
of  the  said  James  Chideley  and  John  Plurn^ 
payn,  and  which  John  Hegeman  took  at  the 
last  assession ;  To  hold  as  above,  rendering 
therefore  yearly  \Qd.  at  the  same  terms;  and 
he  does  all  services  as  above ;  and  he  gives  to 
the  lord  for  a  fine  nothing ;  by  his  aforesaid 
pledge. 

''  The  same  Richard  Pentowe  took  another 
stone  quarry  there  called  Helyngston(a)y  which 
the  said  John  Hegeman  and  William  Jamys 
took  at  the  last  assession;  To  hold  asabove^ 
rendering  therefore  yearly  20rf.  at  the  same 
terms;  and  he  does  all  services  as  above; 
and  he  gives  to  the  lord  for  a  fine  nothing ; 
by  bis  aforesaid  pledge." 
Mr.  lllingworth  was  here  called,  who  said  he  had  looked 

through  the  assession  rolls  of  Tewington  which  were  extant 

previous  to  this,  and  that  in  them  no  mention  was  made  of 

any  quarry. 

The  rents  of  the  tenants,  "  as  well  free  as  customary," 

amounted  to  l6/.  \9s,  Q\d. 

The  assession  roll,  16 Hen.  7,  was  next  produced;  the 

freeholders  of  Tewington  were  therein  mentioned  for  the 

first  time(6).     The  rents  of  the  first  three  portions  of  Nans- 

melyn  were  1  Is.  each,  of  the  fourth  95.     The  fine  of  the 

first  portion  was  35.  4d.,  of  the  second  and  third  55.,  of  the 

fourth  nothing. 

From  the  account  of  John  Philip,  reeve  of  Tewington, 

23  Hen*  7,  which  was  next  produced  (c),  it  appeared  that 


Fine,  nothing. 


(a)  i,  e,  roofing  stone .    Vide  post, 
sixth  day. 


(6)  Vide  ante,  200. 

(c)  From  the  Duchy  Office. 
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the  rents  and  farms  of  conventionaries  then  amounted  to 
20/.  4s.  3Jrf.,  and  the  following  entry  was  read : — "  For  any 
money  by  the  said  accountant  this  year  received  for  toll  tin 
there^  namely,  from  the  said  time  of  this  account,  because 
that  toll  tin,  together  with  the  toll  tin  in  Tywarnayle  and 
Helston  in  Kerrier,  was  demised  to  Peter  Beryle,  esquire, 
for  the  term  of  seven  years,  for  14/.  by  the  year,  by  the 
commissioners  of  our  lord  the  king,  and  charged  in  the 
account  of  Richard  Nanson^  knight,  receiver  general  of  the 
said  lord  the  king  of  his  said  duchy  of  Cornwall,  in  a  title 
by  itself,  as  appears  in  the  same  account  of  the  twenty- 
third  year  of  King  Henry  the  Seventh,  this  being  the  third 
year  of  the  term  aforesaid.     Sum,  nothing." 

From   the  assession   roll   of  2  Hen,  8,  the  following, 
amongst  other  translated  extracts,  was  read.     From  the 
roll  of  Tybeste-mure : 
Graatitpoand         "  William  Michell  hath  taken  one  quarry 

QuAITV 

„       «^j  there,   newly   found   within  the   tenure    of 

Kent,  30a. 

Fine,  nothing.       William  Michell  there,  for  term   of  seven 

years,  rendering  therefore  by  the  year,    at 
the  usual  terms,  20^/.,  by  his  aforesaid  pledge." 
From  that  of  Trematon,  in  20  Hen,  8,  the  following  was 
read: 

"  John  Pethyn,  a  freeman,  son  of  John 
Pethyn,  (his  mother  being  alive,)  hath  taken 
that  tenure  which  John  Pethyn,  his  father, 
took  at  the  last  assession,  rendering  there- 
fore by  the  year  8s.,  and  for  fine  6O5.  And 
he  did  fealty  to  the  lord  by  his  pledge  afore- 
said. And  by  covenant  (per  conventionem) 
the  same  John  shall  well  and  sufficiently  repair 
the  same  tenement, and  shall  keep  house  upon 
the  same,  or  shall  make  some  other  sufficient 
tenant  to  reside,  within  three  years  next  ensu- 
ing, on  pain  of  forfeiture  of  his  aforesaid 
tenure,  and  40.s.  to  be  forfeited  to  tlie  lord 
the  king,  and  to  be  levied  upon  his  goods 
and  chattels.     By  the  pledge  of  Pasco  Tre- 
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villa  and  Nicholas  Kympe.  And  moreover 
it  is  agreed,  that  if  the .  said  John  shall  die 
without  heir  of  his  body  lawfully  begotten, 
or  if  the  said  John  shall  alienate  his  afore- 
said tenure,  or  if  the  said  conventions  on 
the  part  of  the  said  John  shall  not  be  well 
frilf  for°the  »"^  faithfully  fulfilled,  then  William  Wray 

forfeiture  of  the  shall  have  the  same  tenure,  on  the  conditions 

aforesaid    tenure     -  .  ,    .  .  -  . 

as  for  a  propor-  aforesaid,  m  manner  and  form  above  written, 

tion,  7/.  paying    to    the    aforesaid   Pasco   Trevilla, 

100s." 

As  was  also  the  following  entry  from  the  roll  of  Tewing- 

ton,  in  the  same  year : 

,  Nansroellyn.        "  Vivian  Rawlyn  and  John  Webbe,  (the 

Rent,  li«.  son  of  the  widow  of  Mark  West,  being  alive,) 

Fine,  5s.  ,  ,  3  r 

_         ,         have  taken  one  messuage  and  11  acres  of 

New  acknow-  ^        ^  ° 

ledgment    for.    land  English,  in  half  an  acre  of  land  Cornish 

nf  IS  ^^"^^     ^^^^^'  "^^'^^^  Richard  Rawlyn  and  Isabel,  the 

relict  of  Mark  West,  took  at  the  last  asses- 
sion,"  &c. 
.  From  the  assession  roll,  27  Hen.  8,  the  following  trans- 
lated extracts  were  read.     From  the  Trematon  roll: 

Stocken.  ''  Thomas  Skelton,  a  freeman,  hath  taken 

Rent,  105.  that  tenure  out  of  the  hands  of  the  lord  the 

T^r       *,  king,  by  reason  of  forfeiture  of  the  same 

New  acknow-         o»      ^ 

kdgment,  in  the  Thomas  committed,  in  the  cutting  down  12 
»  rae       n  ,      .  ^^^^  ^^  i^j^  tenure,  contrary  to  the  custom  of 

the  manor,  as  hath  been  presented  by  the 
homage ;  which  the  said  Thomas  took  at  the 
last  assession,  rendering  therefore  yearly  lOs., 
and  for  fine  365.  \0d.,  as  above;  and  he  shall 
do  all  other  services  as  above;  and  he  hath 
done  fealty  to  the  lord,  by  pledge  of  John 
Mone  and  Richard  Rede." 

'*  John  Thomas,  serjeant  at  arms  of  the 
lord  the  king,  hath  taken  out  of  the  hands 


Corn  Mill. 
Rent,  53*.  4(/. 


New  acknow-  of  the  lord  the  king,  by  reason  of  the  forfei- 
e  gmen ,   s.     .  ^^^^  ^^  William  Trenowe,   because  he  de- 
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mised  the  said  corn  mill  to  one  John  Cham- 
pion, by  indenture,  for  the  term  of  14  years, 
contrary  to  the  custom  of  this  manor,  as 
hath  been  certified  by  the  homage.  And  by 
the  consent  and  will  of  the  said  William  Tre- 
nowe,  before  the  commissioners  upon  this 
assession,  he  hath  taken  one  corn  mill  near 
the  castle  of  Trematon,  called  Fresch  Mill, 
and  the  site  of  the  fulling  mill  there,  called 
Fulling  Mill,  which  William  Trenowe  took 
at  the  last  assession)  rendering  therefore 
yearly  53s.  4d.,  at  two  terms  of  the  year 
equally,  and  reserving  to  the  lord  the  prince 
the  rents  of  the  burgesses  of  Trematon(a),  the 
fines,  reliefs,  amerciaments,  and  other  profits 
whatsoever,  pertaining  or  belonging  to  the 
said  lord  the  prince,  from  the  burgages  afore- 
said. Nevertheless,  those  profits,  with  the 
mills  aforesaid,  were  lately  let  to  farm,  as  it 
is  said.  And  the  said  John  shall  well  and 
•  sufficiently  repair  the  said  mills  at  his  own 
costs  in  all  things,  at  and  continually  during 
the  said  term,  and  at  the  end  of  the  said  term 
shall  leave,  8cc.,  timber  excepted,  with  the 
service  and  works  which  the  tenants  ought 
to  do  to  the  aforesaid  mill  by  custom.  And 
he  gives  to  the  lord  for  old  acknowledgment 
65.  Sd.,  to  be  paid  in  the  first  year,  by  the 
pledges  aforesaid.'' 
From  the  Helleston  in  Kerrier  roll: 
Roslyn.  "  John  Hamor,  a  freeman,  hath  taken  out 

Rent,  22«.  of  the  hands  of  the  lord  the  king,  the  whole 

Old  acknow-  town  there,  which  the  same  John  took  at  the 
New  Bcknow-  ^^^^  assession,  rendering  therefore  yearly  22s., 

ledgment  in  the  ^^  ^jjg  same  terms,  and  for  fine  nothing;  and 

name  of  a  fine,  ,  ^ 

44f.  he  shall  do  all  other  services  as  above ;  and 

for  old  acknowledgment  4d,     And  it  is  pre- 
sented by  the  homage  that  the  said  John 
(a)  t.  e,  Saltash. 


Tlurd  Day. 
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Hamori  on  bis  own  account,  hatli  dug  tin 
upon  the  lands  of  the  several  parts  of  his 
tenure,  and  hath  permitted  divers  other  per- 
sons likewise  to  dig  upon  the  said  tenure, 
contrary  to  the  custom  of  the  manor.  There- 
fore he  hath  forfeited  his  said  tenure  in  man- 
ner as  hath  been  presented  by  the  said  homage 
in  this  behalf  sworn  among  other  things. 
However,  by  consideration  of  the  commis- 
sioners, it  is  granted  to  him  by  paying  a  fine 
of  44s.,  as  appears  in  the  margin ;  and  by 
covenant  the  same  John  shall  fill  up,  or 
cause  to  be  filled  up,  the  shafts  made  upon 
his  tenure  aforesaid,  for  getting  tin  within 
the  term  aforesaid.  And  furthermore,  he 
shall  not  hereafter  dig,  or  permit  any  other  to 
dig,  without  licence  of  the  lord  the  king,  or 
his  officers,  on  pain  of  forfeiture  of  his  tenure 
aforesaid,  and  20/.  to  be  forfeited  to  the  use 
of  the  same  lord  the  king,  to  be  levied  upon 
his  goods  and  chattels,  by  pledge  of  John 
Nanslo  and  Simon  Meuche." 

"  John  Bodolgham,  esquire,  hath  taken 
out  of  the  hands  of  the  lord  the  king,  (by 
reason  of  the  forfeiture  of  Richard  Thomas 
for  this,  that  he  hath  cut  down  and  sold  three 
oaks  growing  upon  his  tenure,  contrary  to 
the  custom  of  the  manor,  in  manner  as  hath 
been  presented  by  the  homage  in  this  behalf 
among  other  things  sworn,)  the  whole  town 
there,  late  of  Thomas  Corsposte,  and  which 
the  said  Richard  Thomas  took  at  the  last 
assessioUy  to  hold  as  above  {a),  rendering 
therefore  yearly  8s.,  at  the  same  terms,  and 
for  fine  nothing,  and  he  shall  do,*'  &c. 
From  the  Restormel  roll : 

"  John  Bullock^  on  the  surrender  of  John 


Corsposte. 

Rent,  Ss. 
Fioe,  nothing. 

Old  acknow- 
ledgment, 4d, 

New  acknow- 
ledgment,  16$. 
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Cooke,  a  freeman^  hath  taken  two  tenures 

^  ,       there,  which  the  same  John  took  at  the  last 

Rent,  14s,  6d.  ,  ,    , ,        ,         ,  x  ,1 

Fine,  i^d.  assession,  to  hold  as  above  {a),  rendering  there- 

Old    acknow-  fore  yearly    14s.  6rf.,   with   20d.   for   lands 
^ew  acknow-  called  the  Coppice,  to  the  said  tenure  be- 

]ed|ment,3o«  4ii.  longing,  &c.     And  by  covenant  (^oer  cowreri- 

Becausehe  for-     .  ,  t   i         in        n         »        ^ 

feited the  penalty  tiofiem)  the  same  John  shall  well  and  suf- 

above  imposed  at  ficiently  repair  one  tenure  within  three  years 
the  last  assession,  .  .  .  . 

for  not  repairing  next  ensuing,  on  pain  of  his  forfeiture  of  his 

nure?   '^      *^  aforesaid  tenure,  and  5  marks  to  be  for- 
feited to  the  lord  the  king/^  &c. 
From  the  assession  roll  of  5  Eliz.  it  appeared,  that  in  the 

manor  of  Tewington  the  takings  of  the  conventionaries 

were  often  recited  to  have  been  on  a  surrender. 

From  the  Restormel  roll  of  the  —  Eliz.  the  following 

translated  entry  was  read: 

''  Thomas  Helliar,  son  and  heir  of  Jane 
his  mother,  on  the  surrender  of  John  Car- 
minowe,  esq.  hath  taken  two  tenures,  for- 
merly in  the  tenure  of  John  Sweet,  which 
Elizabeth,  relict  of  the  late  Thomas  Carmi- 
nowe,  late  tenant  there,  in  her  pure  widow- 
hood, hath  forfeited,  by  reason  that  the  said 
Elizabeth,  in  her  said  widowhood,  made  a 
lease  of  the  said  two  tenures  to  one  John 
Clotworthy,  for  the  term  of  the  life  of  the 
said  Elizabeth,  contrary  to  the  custom  of 
this  manor,  as  sufficiently  appeared  and  was 
proved  before  the  commissioners  of  the  lord 
the  king  at  the  time  of  the  assession  holden 
in  the  34th  year  of  the  late  king  Henry  the 
8th,  by  a  bill  signed  with  the  hand  of  the 
said  Elizabeth,  sewed  to  the  roll  of  the  last 
assession.  Which  two  tenures,  after  the 
said  forfeiture  thereof,  the  lord  the  late  king 
Henri/  the  8th,  by  his  letters  patent,  the  date 
whereof  is  the  4th  day  of  February,  in  the 

(a)  These  words  refer  to  the  first  entry  relating  to  the  particular  class 
of  tenants. 
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31  St  year  of  bis  Majesty's  reign,  of  his  espe- 
cial grace  gave  and  granted  to  John  Tre- 
nounce,  for  the  term  of  his  life,  without  any 
thing  to  be  therefore  rendered,  as  in  the  said 
letters  patent  is  more  fully  contained ;  and 
because  the  said  John  Trenounce  before  had 
and  received  of  Thomas  Hilliar,  the  father 
of  John  Hilliar  and  William  Hilliar,  7/«  ster- 
ling for  all  his  right  and  title  of  and  in  the 
aforesaid  two  tenures  to  him  granted  by  the 
.  letters  patent  of  the  lord  the  king;  and  after- 
wards of  the  same  John  Hilliar  and  William 
Hilliar,  at  the  time  of  the  last  assession,  for 
the  like  right  and  title,  10/.  sterling,  of  which 
the  said  John  Trenounce  acknowledged  him- 
self to  be  fully  paid  and  satisfied  for  every 
parcel  thereof,  he  gave  and  delivered  up  into 
the  hands  of  the  commissioners  the  aforesaid 
letters  patent  of  the  lord  the  king,  in  the 
Exchequer  of  the  said  lord  the  king,  of 
Lostwithiel,  there  to  remain  during  his  life, 
upon  the  following  condition,  to  wit,  that 
the  said  John  Trenounce  and  his  assigns, 
yearly  and  during  his  life,  should  receive  and 
enjoy  the  rents  of  the  said  two  tenures  from 
of  old  time  due,  to  be  yearly  paid  by  the 
hands  of  the  reeve  of  Restormell  for  the  time 
being:  for  which  causes  and  considerations, 
manifestly  proved  and  examined  before  the 
said  commissioniers,  and  also  by  reason  that 
the  said  Thomas  Hilliar,  before  the  forfeiture 
aforesaid  was  known,  paid  for  the  said  two 
tenures  to  Edward  Clyker,  seised  of  the 
same  as  in  right  of  the  aforesaid  Elizabeth 
his  wife,  late  wife  of  Thomas  Carminowe, 
esq.  deceased,  14/.  65. 8e/.,  as  by  the  acquit- 
tance of  the  said  Edward  Clyker,  shewn 
before  the  commissioners  aforesaid,    more 
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fully  appears,  the  same  commissioners  of 
our  lord  the  king  demised  the  aforesaid 
two  tenures  to  the  said  John  Hilliar  and 
William  Hilliar,  to  hold  to  them  according 
to  the  custom  of  the  manor  aforesaid.  And 
because  William  Hilliar  surrendered  his  part 
to  the  aforesaid  John  Hilliar  his  brother,  by 
reason  of  which  surrender  the  said  tenure 
was  entirely  in  the  hands  and  possession  of 
the  said  John  Hilliar;  which  said  John  was 
hung  at  the  time  of  the  commotion  in  the 
3d  year  of  king  Edward  the  6th,  for  the  crime 
of  high  treason ;  and  all  the  goods  and  chat- 
tels of  the  said  John  Hilliar  were  given  and 
granted  by  John  Lord  Russel,  lord  keeper 
of  the  king's  privy  signet,  (by  virtue  of  the 
king's  commission  to  the  said  Lord  Russel 
then  directed,  for  repressing  such  like  cases 
within  the  county  of  Cornwall,)  to  one  Wil- 
liam Kawannell,  who,  by  agreement  made  be- 
tween him  and  the  aforesaid  John  Hilliar,  re- 
stored all  the  goods  of  the  said  John  Hilliar  to 
the  aforesaid  Jane,  his  relict,  as  the  said  Jane 
possessed  the  same  in  her  former  state ;  and 
hereupon  came  the  said  Jane  before  the  com- 
missioners of  the  lord  the  king,  and  took  the 
said  tenures  called  Berneyate,  and  was  ad- 
mitted tenant  according  to  the  custom  of  the 
manor  aforesaid,  rendering  therefore  yearly 
85.  lOd.  at  the  same  terms;  and  for  fine  ISe/., 
and  for  old  acknowledgment  Sd, ;  by  pledge 
of  Robert  Hamlyn  and  John  Lad." 
From  the  assession  roll,  19  Eliz.  the  following  entry  of  a 
taking  of  a  Treaiaton  conventionary  was  read : 

Penfentell.  "  John  Bawdon,  by  grant  of  the  commis- 

sioners of  the  lady  the  queen,  on  the  for- 
feiture of  Richard  Treville,  for  certain  causes 


Rent,  8s.  lOd. 
Fine,  125. 

Old    acknow- 
ledgment, 8d. 
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hereinafter  specified,  hath  taken  one  mes- 
suage and  26  acres  of  land,  which  Richard 
Treville  (saving  the  right  of  John  Til  ham) 
took  at  the  last  assession ;  to  hold  from  the 
Feast  of  St.  Michael  the  Archangel,  in  the 
19th  year  of  the  lady  Elizabeth,  the  now 
queen,  unto  the  end  of  the  term  of  seven 
years  then  next  ensuing  and  fully  to  be  com- 
pleted, rendermg  therefore  yearly  85.,  and 
for  fine  6/.,  payable  within  the  first  six  years 
of  the  said  term,  and  in  the  seventh  year  he 
shall  be  thereof  quit;  and  he  shall  do  suit  at 
the  Court  from  three  weeks  to  three  weeks; 
and  he  shall  be  reeve,  tithing  man,  and 
beadle,  when  he  shall  be  elected ;  and  as 
often  as  he  shall  be  summoned,  he  shall  find 
a  man  to  take  distresses  within  the  hundred 
of  Estwiblesbire,  to  drive  the  distresses  afore- 
said to  be  impounded  in  the  proper  and  ac- 
customed place;  and  when  he  shall  die  the 
lord  shall  have  the  best  beast  for  every  of 
his  tenures  in  the  name  of  a  heriot;  and  he 
hath  done  fealty  to  the  lord;  by  pledge/' 
To  which  is  subjoined  the  English  note  following : 

"  The  consideration  of  grantinge  the  said 
tenure  to  the  sayde  John  Bowden,  for  the 
term  of  vij  yeres,  accordinge  to  the  custome, 
is,  for  that  the  former  takinge  of  the  sayd 
Trevill  was  speciall,  upon  condicion  expressed 
that  he  showlde  well  and  sufHcientlie  repaire 
the  sayd  messuage,  and  should  continually 
dwell  upon  the  same,  or  appoint  some  other 
sufficient  tenante  continually  to  dwell  uppon 
the  same,  uppon  pain  of  forfeiture,  as  by  the 
session  roUes,  anno  xxvij®  R.  H,  viij**",  and 
all  other  session  rollcs  followinge,  maye  fulle 
appeare.  W^^  condicion  beinge  broken,  (as 
before  us  the  said  commissioners  in  o*^  session 
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courte  of  Trematon  was  confessed  by  the 
tennaunte  of  the  saine>  that  the  said  ten- 
naunts^  nor  any  other  suflScient  teuaunte  for 
him,  did  dwell  uppon  the  same,  accordinge 
to  the  said  condicion,)  and  for  that  also  it 
appeared    to   the   said    commissioners,  the 
said  Richard  Trevill  being  tenaunte  of  the 
said  customary  tenamente,  by  his  deede  in- 
dented, bearing  date  the  xvij***  day  of  De- 
cember,  in  the  xviij  yere  of  the  Quene's 
Mat^*'  raigne,  that  nowe  is,  demi3ed,  granted, 
leased,  and  to  farme  lett,  the  said  custumary 
tenement  to  one  Roger  Batten  and  his  assigns, 
from  vij  yeres  to  vij  yeres,  to  begyne  after 
evry  survey  court  w***in  the   said   mannor, 
duringe  soe  manye  yeres  as  the  said  Richard 
Treville  shoulde  fortune  to  lyve,  by  the  rent 
of  xxvj'  viij**,  contrary  to  the  auncient  cus- 
tome  and  usage  of  the  said  duchie  posses- 
sions, and  for  diverse  other  causes  us  mov- 
ing and  pt'ly  shewed,  and  w^^  all  for  that 
the  said  John  Bawden,  nowe  tenaunte  of  the 
said  tenenement,  hath  gyven  for  increase  of 
fyne  to  her  Ma'ties  use  the  sume  of  three 
poundes  over  and  above  the  olde  accustomed 
fyne  of  three   poundes ;  We  therefore,  the 
said  commissioners,  have  admitted  and  al- 
lowed him  to  be  tenaunte,  accordinge  to  the 
custumary    devysinge    and    settinge    afore- 
saide." 
It  was  stated  by  Mr.  G.  Harrison  that  few  rolls  were  extant 
of  the  reigns  of  James  1  and  Charles  1  (a);  that  from  1668 
the  commissions  and  assessions  were  transcribed  in  books 
as  well  as  rolls  till  the  year  1756,  when  the  rolls  ceased, 
and  the  proceedings  were  contained  in  books  only. 

(a)  In  the  civil  wars  at  the  close      are  said  to  have  perished  by  tire  iu 
of  these  reigns  many  d  uchy  records      the  castle  of  Lost withiel . 
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1828.  By  the  assession  book  of  1773  for  Tewlngton,  under  the 

head  of  Nansmellyn^  it  appeared  that  Edward  Cartbew, 
after  the  death  of  James  Carthew  his  father,  for  tweoty- 
Bbehton.  two  parts  in  forty-two  parts  divided,  John  Symons,  in  his 
*  *^'  own  proper  right,  for  the  other  twenty  parts  of  the  said 
forty-two  parts,  took  one  messuage  and  12  acres  of  land 
English,  and  half  an  acre  of  land  Cornish,  to  hold  from  the 
Feast  day  of  St.  Michael,  in  the  thirteenth  year,  8cc.  to  the 
end  of  the  term  of  seven  years ;  and  so  of  the  other  three 
portions. 

Assession  book  of  17B0  contained  similar  entries  as  to 
Carthew.  ''  John  Pearce,  by  surrender  of  John  Symons,  for 
the  other  twenty  parts  of  the  said  forty-two  parts,  took  one 
messuage,  Sec,  to  hold  as  aforesaid.  Rent  1 15.,  fine  Ss,  4d." 
Assession  book  of  1787  brings  the  whole  of  Nansmellyn 
into  Carthew  and  Pearce,  Uho  appeared  also  as  tenants  in 
1794,  which  was  the  last  assession  of  Tewington. 
A  witness  may       Mr.  llUngworth  stated  that  he  had  examined  the  asses- 

einterrogated  ^j^^^  ^.^n^  ^^^  ministers'  accounts  from  the  time  of  Edw,  3 
as  to  bis  exa- 
mination of      down  to  the  latest  period,  and  that  the  rents  of  assize,  rents 

and  may  state  ^^  conventionary  tenants,  fines  of  tin  and  tolls  of  tin,  the  old 
that  they  cor^   acknowledgments  and  new  acknowledgments  mentioned  in 

respond  in  .  . 

substance  with  the  assession  rolls  and  books,  agreed  with  those  mentioned 

a  particular      j^^  jj^^  ministers'  accounts  in  almost  every  instance,  with 
record  which  .... 

has  been  read,  merely  trifling  deviations, 
without  going 

wholeindetoil,       Brougham  objected  to  the  result  of  the  witness's  searches 

subjecttoafull  being  received  in  evidence.      The   "  trifling:    deviations" 
cross-exami-  °  .... 

nation.  spoken  of  shew  the  danger  of  admitting  evidence  of  this 

kind. 

Lord  Tenterden,  C.  J. — In  evidence  of  this  kind,  I 
cannot  agree  to  give  the  time  which  is  necessary  to  compare 
Latin  documents.  The  time  of  the  Court  would  be  occu- 
pied many  months,  if  we  were  to  go  through  them  all  in  the 
way  proposed.  You  have  a  right  to  cross-examine  upon 
this  as  far  as  you  please ;  but  there  is  no  doubt  it  is  evi- 
dence, and  the  usual  course. 
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The  assession  roil  of  l^Eliz.  was  produced,  and  with  it 
a  paper  entitled,  "  the  answers  of  the  tenants  of  the  manors 
of  Tewington,  Penkneth,  Restormel,  and  Penlyn,  unto  the 
interrogatories  administered  unto  them  by  John  Conyer, 
Esq.;*'  but  the  interrogatories  were  not  produced. 

On  an  objection  made  to  the  admission  of  these  answers 
without  producing  the  interrogatories,  and  argued  by 
Brougham  and  Erskine,  it  was  suggested  by  the  Court 
that  a  further  search  should  be  made  for  the  latter.  In 
the  mean  time  the  discussion  as  to  the  admissibility  of  the 
answers  alone  was  postponed. 

The  defendant  then  proceeded  to  shew  the  title  of  the 
Duke  of  Cornwall  to  tin  found  under  conventionary  tene- 
ments within  the  assessionable  manors. 

A  charter  to  the  tinners  of  Cornwall,  3  Joh.(a),  was  first 
produced  (6);  after  which  were  put  in  three  charters  of 
confirmation,  of  33  Edw.  1,  18  Ric.  2,  and  3  Hen.  4.  (6) 

The  next  document  produced (6)  was  a  charter,  23  Hen.  7, 
containing  a  pardon  for  certain  offences  against  the  stannary 
laws,  and  directions  for  holding  the  convocations,  or  par- 
liaments, of  the  stannaries  (c). 

The  roll  of  the  convocation  holden  26  Geo.  2,  was  given 
in  evidence,  after  the  production  of  the  commission  under 
the  privy  seal  for  holding  such  convocation,  and  of  the 
royal  warrant  for  issuing  such  commission.  The  roll 
itself,  in  which  the  acts  of  several  previous  convocation! 
were  recited  and  confirmed,  being  of  an  inconvenient 
size,  it  was  agreed  that  extracts  should  be  read  from  a 
printed  copy.  The  following  was  first  read : — "  We  present 
and  affirm,  that  by  common  prescribed  stannary  right, 
any  tinner  may  bound  any  wastrel  lands  within  the  county 
of  Cornwall  that  are  unbounded  or  void  of  lawful  bounds, 
and  also  auy  several  and  inclosed  land  that  hath  been 
antiently  bounded  and  assured  for  wastrel,  by  delivering 
of  toll  tin  to  the  lord  of  the  soil,  before  that  the  hedges 
were  made  upon  it;  and  also  such  and  so  much  of  the 

(a)  Appendix,  E.        (6)  From  the  Tower.  (c)  Appendix,  F. 
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ing to  be 
granted  by 
the  King, 
vacante  ducatu^ 
is  pnmary  evi- 
dence of  such 
lease. 
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Prince's  several  and  inclosed  customary  land  within  the 
antient  duchy  assessionable  manors^  as  hath  beeo  andentlj 
bounded  with  turfs,  according  to  the  ancient  custom  aftd 
usage  within  the  said  several  dudiy  manors,  and  dot  othef^ 
wise ;  the  tinner  paying  out  of  such  land  so  bounded  th^ 
usual  toll  only  as  is  generally  paid  within  the  stannaries, 
that  is,  the  15th  dish  or  part^  saving  in  such  places  wlier^ 
a  special  custom  hath  limited  another  rate  of  toM."  (a) 

Extracts  were  also  read  respecting  the  regulation  df 
blowing  houses  in  the  stannaries,  ordaining  that  the  nam^ 
of  the  owners  should  be  exhibited  to  the  steward  of  the 
Stannary  Courts  as  also  the  names  of  the  blowers;  that  the 
blowers  should  takt  a  certain  oath ;  that  the  quantity  of  tin 
blown  should  be  certified,  Sec. 

It  was  then  proposed  to  put  in  the  inrolment  of  a  lease, 
35  Eliz.,  of  the  toll-tin  within  the  manors  of  Helstofi  ift 
Kerrier,  Tywarnhaile,  and  Tewington,  to  Gerard  and 
another,  for  21  years,  inrolled  in  the  bo6k  of  inrotndents 
in  the  duchy  office. 

After  a  short  argument  on  the  admissibility  of  this  inrol- 
ment, in  which  the  case  of  Humble  v.  HmU  (b)  was  referred 
to,  the  Court  ruled,  that  the  duchy  office  being  the  proper 
office  for  inrolment,  and  the  duchy  being  in  the  CroWfk  tit 
the  time  of  the  making  of  the  above-mentioned  liease,  tfa^ 


\a)  The  custom  of  bounding  ap- 
pears to  attach  to  land  antiently 
wastrel,  though  part  of  such  wast- 
rel may  have  been  inclosed  since 
it  was  first  bounded.  If  the  hounds 
be  not  renewed  yearly  on  the  part 
of  the  original  bound-owner,  any 
other  person  may,  on  performance 
of  certain  terms,  come  in  and  pos- 
sess himself  of  those  bounds,  or  of 
part  of  them.  The  form  of  bound- 
ing consists  in  turning  np  turfs  to 
shew  the  limits  of  the  bounds;  after 
which  proceedings  are  taken  in  the 
Stannary  Court,  in  order  to  assure 
the  possession    to    the   bounder. 


The  defendant  contended  that  this 
custom  was  calculated  to  promote 
the  working  of  minces, .  by  allow- 
ing a  stranger  (the  bounder)  16 
enter  and  work  them,  and  at  the 
same  time  to  secure  to  the  owner  of 
the  soil  a  remuneration,  by  giving 
him  a  share  of  the  produce  in  the 
shapie  of  toll ;  and  that  if  it  ooaM 
be  shewn  that  the  Duke  of  Corn- 
wall did  receive  such  toll  from 
mines  in  the  conventional^  lalitf, 
it  would  be  evidence  that  he  waft 
owner  of  the  soil  there. 

(b)  Holt,  N.  P.  C.  601.  And  see 
Coombs  v.  Coetker,  1  M.^  M.  998. 
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inrolment  of  it  was  admissible.  The  inrolmeiit  of  that  lease/ 
and  that  of  several  others  containing  demises  of  toll-tin  in 
Tewington  and  in  other  manors,  were  then  read.  The  last 
was  dated  August  15,  1810,  to  Smith,  under  whom  the 
defendants  claimed,  as  far  as  respected  tin.  Upon  the  two 
first  leases  no  fines  were  payable,  but  an  annual  rent  was 
reserved  of  20/.  6$.  Sd.  The  earliest  fine  amounted  to  the 
sum  of  133/.  65.  8e/.,  the  latest  to  18,500/. 

Parol  evidence  was  then  given  that  the  tollers  of  the 
several  later  lessees  had  taken  toll  of  the  tin  won  from 
Lamellyn  Moor. 

John  Williams  Colenso  produced  several  tin  bills,  of  one 
of  which  the  following  is  a  copy : 

"  No.  11. 
St.  Austell  Old  Blowing  House,  the  5th  of  February,  17B7. 
Mr.  John  Pearce,  Happy-go-Luckey. 

C.  qr.  lb.  C.  C.  qr.  lb.  £.    «.  d, 

SeilTui  142  1  at  ld|  for  20  white,  is  9  3  3at70perC.  34  4  4 
StamptDo.  8  0  18  at  12}  ditto  .  .  .  4  3  27  ditto  .  .17  9  4 
Rough  Do.   1  1     0  at  10^  ditto     .     .     .  0  2  15  ditto     ..244 


215 


1828. 


in  full, 

^53 

18  0 

Paid 

•  per 

Henry 

Lakes 

ft 

£5 

18s. 

• 

« 

19 

Mr.  Carthew^  Duchy  Laud. 

On  the  back  was  indorsed, 

"  Full  dues     .     . 

Mr.  Carthew  J    . 
Mr.  Carthew,  received  by  me,  Th°  Proud. 

Received  for  Nich*  Donnithorne,  Esq.  one  moiety  of  the 

dues,   £2  19«.  J.  PUCKINGHORN." 

This  witness  stated  that  the  tin  mine  agent  was  accus- 
tomed to  take  the  produce  of  the  mine  to  a  blowing-house, 
where  it  was  assayed  by  the  owner,  who  gave  an  acknow- 
ledgment or  tin  bill  to  the  agent,  stating  the  quantity  and 
qoality,  the  mine  from  whence  the  metal  was  won,  and  the 
price  which  he  was  to  give ;  that  from  this  price  a  composition 
for  the  tolls,  which  in  the  above  instance  was  l-9th  to  the 
bounder  and  owner  of  the  soil,  was  to  be  deducted;  that 

Q  2 


,j 


.--iW* 
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their  receipts  of  such  toil  were  indorsed  on  the  bill,  in  order 
that  the  agent  might  exhibit  the  h\\\,  on  accounting  with 
the  adventurers,  as  a  charge  against  himself  for  what  he 
had  received  from  the  owner  of  the  blowing-house,  and 
as  a  voucher  for  what  he  had  paid  for  toll  or  dues ;  that 
the  bills  now  produced  were  found  amongst  the  papers 
of  Mr.  John  Pearce,  agent  for  the  above-mentioned  mine ; 
that  H.  Lakes  was  clerk  at  the  blowing-house;  that  Tho- 
mas Proud  was  clerk  to  Mr.  Carthew;  that  the  mine  in 
question  was  under  duchy  land  in  Tewington,  of  which  the 
Carthews  were  bounders.  He  also  stated  that  the  custom 
was  to  divide  the  dues  between  the  owner  of  the  soil  and 
the  bounder ;  that  there  was  a  known  distinction  in  Corn- 
wall between  fee  land  and  duchy  land  or  ancient  duchy ; 
that  ancient  duchy  consisted  of  the  conventionary  tenements 
and  wastes  in  the  17  manors  already  named;  and  that  in  fee 
land  the  owner  of  the  fee  and  the  bounder,  in  duchy  land 
the  lessee  of  the  duke  and  the  bounder,  divided  the  dues. 


FOURTH  DAY  (a). 

J.  W.  Colenso  proved  the  payment  of  dues  in  kind  from 
a  tin  stream  work  in  Tewington,  called  Wheal  Virgin. 

William  Pearce,  of  whom  Lamellyn  had  been  purchased 
by  the  plaintiff's  testator,  proved  that  his  father,  the  former 
owner  of  the  estate  as  mortgagee  in  possession,  had  attended 
the  Assession  Court  and  collected  money  as  reeve  of  the 
manor,  and  that  he  himself  had  paid  Prince's  rent;  that  he 
sold  the  estate  for  1450/.,  and  had  no  idea  that  he  was  sell- 
ing the  chance  of  any  copper  mines;  and  that,  if  the  copper 
had  been  sold  with  it,  the  estate  would  have  been  worth 
10,000/.  instead  of  1450/.;  that  he  supposed  he  was  selling 
an  interest  which  did  not  include  the  minerals ;  that  the  copper 
lode  in  Lamellyn  Moor  had  been  in  his  time  laid  open  by 

(a)  Saturday,  November  22,  1888. 


^.v-- 
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the  Sandry-Cocks  streamers,  but  that  it  was  then  supposed 
to  be  mundic;  that  East-Crinnis  mine  was  at  work  at  the 
time  of  the  sale.  This  witness  proved  that  the  term  "  as- 
sessionable  manor/'  and  the  distinction  between  ''  fee  land'' 
and  "  duchy  land/*  are  well  known  in  Cornwall. 

The  defendant  then  entered  upon  a  new  head  of  evi- 
dence (a),  and  proceeded  to  shew  the  title  of  the  Duke  of 
Cornwall  to  all  other  minerals,  except  gold  and  silver, 
within  the  duchy,  and  put  in  a  lease  dated  10th  July,  1697* 
whereby,  in  consideration  of  the  great  costs  and  expenses 
incurred  by  Henry  Vincent  and  Francis  Scobell,  Esqrs.,  in 
the  opening  and  working  of  the  mines  of  minerals  therein 
demised,  and  of  the  rents  and  covenants,  the  King  {Will.  3,) 
demised  to  Vincent  and  Scobell  all  mines  and  minerals 
within  the  lordships,  manors,  precincts,  or  territories  of  the 
Duchy  of  Cornwall,  (except  royal  mines  and  mines  of  tin 
and  all  other  minerals  within,  8lc.  granted  to  any  person  or 
persons  by  letters-patent  under  the  great  seal,  or  Exchequer 
seal,  and  all  tolls,  farms,  and  other  dues  to  the  King  or  the 
farmers  there  belonging,  growing,  or  renewing,  by  any 
custom  or  demise  theretofore  made,)  habendum  for  SI  years; 
rendering  to  the  King  or  to  the  Duke  of  Cornwall,  one  full 
tenth  part  of  the  clear  annual  profit  of,  &c.,  to  be  accounted 
for  by  them  upon  oath  before  the  auditor  (&)  of  the  Duchy  of 
Cornwall,  to  be  paid  into  the  hands  of  the  receiver-general 
of  the  duchy  at,  &c.  Covenant  by  the  lessees  not  to  enter 
upon  any  lands  in  the  tenure  or  possession  of  any  tenants 
of  the  duchy  aforesaid,  or  of  any  person  whatsoever,  with- 
out the  consent  and  permission  of  the  tenant  and  occupiers. 
Proviso,  that  if  the  letters-patent  should  not  be  inroUed 
within  the  space  of  six  months  after  the  date,  before  the 
auditor  of  the  duchy,  that  demise  and  grant  should  be  void. 

After  that  an  inrolment  of  a  lease,  3d  March,  1717>  to 
Rebecca  Vincent  and  Francis  Scobell,  was  offered  in  evi- 
dence; on  which 
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(a)  Copper  leases. 


(6)  Ante,  171. 
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Brougham  objected  that  the  original  lease  should  be  pro- 

"Z^^^       duced.     He  argued,  that  when  the  inrolment  now  offered 

V.  was  made,  the  duchy  was  not  in  the  Crown.     A  Duke  of 

^      ,  ^  '     Cornwall  was  in  existence,  who  was  a  subject.     The  case 
Fourth  Day.    .  .  -^       . 

is  therefore  one  to  which  the  rules  of  law  applicable  to  the 
An  inrolment  .        . 

in  the  duchy  property  of  the  Crown  cannot  be  extended.  If  so  it  will  be 
office  of  a  lease  f^^^^  jj,^^  ^|^^  ^^^^  j^gg  ,,Qt  ^ome  within  the  principle  of  that 

purporting  *^  ^ 

to  be  granted  of  Humble  V.  Hunt,  relied  upon  on  the  other  side,  in  which 
of  Cornwall  ^^'^  inrolment  was  received  as  secondary  evidence.  In  diat 
is  primary        q^l^^  Mr.  Sent.  Hullock  and  myself  objected  that  it  was 

evidence  .  . 

of  such  lease,    only  secondary  evidence,  and  that,  as  secondary  evidence, 

it  could  not  be  received.  The  answer  was,  that  it  was  an 
inrolment  in  a  County  Palatine,  which  had  jura  regalia, 
and  its  own  records.  On  this  ground  an  inrolment  in  the 
office,  made  by  the  proper  officer,  was  held  to  be  sufficient 
evidence  of  the  lease  which  purported  to  be  inrolled ;  but 
it  was  considered  only  as  evidence  of  the  contents  of  a  lease 
which  had  been  lost.  Here  no  evidence  of  loss  has  been 
given. 

Fatteson,  ad  idem.  In  Ki/itierslet/  v.  Orpe(a)  it  was  said 
that  the  account  of  a  duchy  officer  would  be  evidence  of  a 
fact.  That  case  does  not  apply  to  the  present  objection. 
That  was  an  action  for  trespass  in  a  fishery,  where  the 
plaintiff's  title  was  under  a  lease  from  the  Duchy  of  Lan- 
caster. The  lease  was  produced,  and  it  contained  a  pro- 
viso that  it  should  be  inrolled.  To  prove  the  inrolment, 
they  shewed  a  memorandum  in  the  margin  by  the  auditor. 
This  was  taken  to  be  sufficient  evidence  of  the  inrolment. 
There,  however,  the  inrolment  was  not  produced  as  evidence 
of  the  lease ;  but  the  signature  of  the  auditor  was  held  to 
be  evidence  that  the  lease  had  been  inrolled  pursuant  to 
the  proviso.  In  that  case  also  the  lease  was  admitted  by 
the  pleadings,  so  that  the  present  point  did  not  there  arise. 

(fl)  Dougl.  56.  • 


I1ICHA£LMAST£KM»  IX  G£0.  IV. 

Wetherell,  A.G.,  in  ansv^er  to  the  objection^  The  Crown 
for  its  safety  must  have  a  record  of  its  interest.  Here  the 
Crown  has  at  least  a  reversion.  It  would  be  unreasonable 
Co  make  the  admissibility  of  tlie  evidence  depend  upon  the 
eircumstance  of  the  property  being  in  the  Duke  or  in  the 
Crown. 
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Lord  TsNTERDEN,  C.  J.,  interrupted  the  argument,  to 
inquire  of  Mr.  G.  tiarrison  whether,  when  a  lease  is  inrolled, 
any  fee  is  paid  to  the  officers  o(  the  duchy. 

Mr.  G.  Harrison  stated  that  a  fee  was  paid,  and  received 
in  part  by  himself,  though  he  could  not  speak  with  certainty 
as  to  its  amount. 

Sir  J.  Scarlett,  ad  idem.  This  evidence  is  admissible  on 
two  distinct  grounds.  I  cannot  agree  that  the  Court  is  not 
to  look  at  the  title  in  any  other  way  than  as  if  the  Duke  of 
Cornwall  were  a  private  subject.  The  duchy  is  created  by 
act  of  parliament,  as  a  provision  for  the  eldest  son  of  the 
King.  The  Court  is  bound  to  know  that  there  is  a  duchy 
court  and  a  duchy  office,  and  that  the  aff'airs  of  the  duchy 
are  kept  on  record  in  that  office,  as  they  are  in  the  Duchy 
of  Lancaster.  The  manner  and  form  of  keeping  the  records 
in  the  duchy  oflSce  is  as  much  receivable  in  evidence  as  if 
the  duchy  were  in  the  immediate  possession  of  the  Crown. 
Another  ground  for  the  reception  of  the  inrolment  is,  tliat 
it  is  the  proper  evidence;  because,  as  in  the  case  of  Kinnersky 
V.  Orpe,  the  lease  has  no  validity  unless  it  be  inrolled;  any 
other  evidence,  therefore,  would  be  open  to  the  objection,  that 
although  you  produce  the  lease,  unless  you  shew  the  inrol- 
ment, your  lease  is  of  no  value.  The  lease  itself,  therefore, 
cannot  be  given  in  evidence  without  shewing  the  inrolment, 
or  proving,  by  the  indorsement  of  the  proper  officer,  that  it 
was  inrolled.  In  the  case  of  an  ordinary  landlord,  if  he 
take  a  counterpart  signed  by  the  tenant,  that  shews  that  the 
tenant  is  bound.     Here  the  Crown  makes  a  condition  that 
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1828.         the  tenant  ^ball  inrol  the  lease,  or  it  shall  be  void.     The 
inrolment,  therefore,  is  the  counterpart,  being  the  acknow* 
V.  iedgment  of  the  tenant  himself  upon  the  record,  that  he 

takes  by  virtue  of  a  grant  from  the  Crown.  [Littleda/e,  J* 
You  do  not  get  that  clause  otherwise  than  by  means  of  the 
inrolment,  from  which  you  assume  that  it  is  so  in  the  lease.] 
It  is  so  universally.  [Lord  Tenterden,  C.J. — According  to 
the  case  of  Kinmrshy  v.  Orpe,  I  should  conceive  that  to  be 
a  general  principle.]  The  fact  as  to  which  Mr.  G.  Harrison 
has  been  interrogated  by  the  Court,  is  a  sufficient  foundation 
for  our  argument.  The  tenant  comes  and  inrols  the  lease, 
and  pays  a  fee  for  the  inrolment.  That  act  amounts  to  an 
agreement  or  acknowledgment  by  the  tenant  that  this  dpcu* 
ment  is  the  lease  under  which  he  holds ;  a  solemn  acknow- 
ledgment that  the  inrolment  is  a  copy  of  that  lease,  equally 
binding  with  a  counterpart  signed  by  the  tenant.  If  a 
counterpart  were  produced  signed  by  the  tenant,  as  an 
acknowledgment  that  he  takes  under  the  lease,  that  would 
be  sufficient.  I  apprehend  that  by  the  course  of  office  the 
property  of  the  Duke  of  Cornwall  could  not  be  alienated 
even  for  life,  except  by  record. 

Harrison^  ad  idem.  In  a  great  case,  which  was  argued 
some  time  ago  in  the  House  of  Lords,  a  suit  between  the 
Duke  of  Cornwall  and  Sir  John  St.  Aubyn  (a),  the  opinion 
of  the  Judges  was  taken  whether  the  Duke  of  Cornwall  had 
a  right  to  proceed  ex  officio  by  his  attorney-general.  The 
Judges  gave  their  opinion  that  he  could;  and  one  of  the 
grounds  stated  was,  that  while  the  property  was  in  the 
hands  of  the  Duke  of  Cornwall,  it  was  entitled  to  the  same 
protection,  and  was  held  in  effect  under  the  same  provisions 
as  while  in  the  Crown. 

Dampier,  ad  idem.  Not  long  after  the  creation  of  the 
duchy  there  arose  a  question,  whether  the  Duke,  in  right 

(fl)  So  held  in  the  Exchequer,  Wightw.  16T. 
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of  a  manor,  parcel  of  the  duchy,  should  enjoy  a  royal  pre^* 
rogative,  the  wardslup  of  an  heir  who  held  of  another  lord 
by  priority,  which  a  common  grantee  of  the  Crown  could 
not  have  enjoyed  (a).  The  question  is  said  in  the  Year 
Book,  21  Edw.  3,  fol.  41,  (6)  to  have  been  adjourned.  In 
Fitz  Abr.  Prerogative,  pi.  16,  (r)  the  point  is  said  to  have 
been  decided  in  the  Duke's  favour,  upon  the  ground  that 
the  manor  was  not  disannexed  from  the  Crown  by  the 
words  of  the  charter,  in  which  the  limitation  is  "  to  the 
King's  son  and  his  heirs,  Kvigs  of  England.**  It  seems 
from  the  Prince's  case  (d),  and  other  authorities,  that  the 
King  and  Prince  had  equal  rights  in  regard  to  the  duchy 
lands.  This  appears  also  from  Sir  John  St.  Aubyn's  case(e), 
and  the  informations  cited  there.  The  duchy  possessions 
are  part  of  the  lands  of  the  Crown  (f),  which  has  at  all 
times  an  interest  in  them,  and  the  prerogative  protects  them, 
whether  in  the  Prince  or  in  the  Crown.  If  then  the  office 
be  an  authentic  office  when  there  is  no  Duke  of  Cornwall, 
it  seems  absurd  to  hold,  that  on  an  event  over  which  there 
is  no  human  control,  (the  demise  of  the  Crown  or  Prince,) 
it  shall  alternately  become  and  cease  to  be  au  office  of 
record. 
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Coleridge,  ad  idem.  This  inrolment  must  be  looked  at 
in  the  light  of  a  counterpart  of  a  lease,  which  is  not  the  less 
evidence  against  the  tenant  because  it  is  inrolled.  Here 
the  inrolment  is  required  to  make  the  lease  valid.  The 
inrolment  takes  place  on  the  application  of  the  tenant,  and 
a  fee  is  paid  by  him  on  the  inrolment.  This  is,  therefore, 
the  proper  evidence  for  the  lord  to  offer.     An  original  lease 


(a)  Bro.  Abr.  Prerogative,  pi.  22. 

(h)  Prince  of  Wales  v.  Joan  Bas- 
9ei,  M.  91  Ed.  3,  fo.  41,  pi.  46. 
Brooke  merely  states  that  Mow- 
bray, (who  was  the  defendaiit*s 
couDseli)  denied  that  the  preroga- 
tive extended  to  the  Prince. 


(c)  Query,  whether  this  decition 
was  any  thing  more  than  the  argu- 
ment of  the  Duke's  counsel. 

(d)  8  Co.  Rep.  29  a.  b.  Sed 
vide  Appendix,  G. 

(e)  Wightwick,  167,  73,  74,  75. 
(/)  Ibid.  Ill,  189. 
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Diay  be  manufactured  by  a  man  in  hi$  own  closetj  but  if 
jou  have  the  counterpart,  or,  what  is  tantamount  to  it,  t!^ 
inrolmenty  that  appears^  on  principles  of  reason,  to  be  thd 
best  evidence  for  the  lord. 

Brougham,  in  reply.  It  has  been  argued  that  thin  is  to 
be  taken  as  a  counterpart;  but  the  question  is,  whether 
this  inrolment  is  tantamount  to  a  counterparty  no  proof 
having  been  given  that  the  counterpart  is  lo9t.  Then  it  is 
said  that  the  duchy  is  in  this  peculiar  situation,  that  the 
Crown  must  be  taken  at  all  times  to  have  the  fee,  or  at 
least  the  reversion,  and  that  it  signifies  not  whether  it  is  the 
one  or  the  other.  This  argument  would  go  to  this  es^tent, 
that  whenever  the  Crown  has  the  reversion,  during  the  time 
that  the  estate  is  out  of  the  Crown,  in  the  handsi  for 
instance,  of  a  tenant  in  tail,  every  thing  done  respecting  the 
estate  in  the  mean  time  is  to  be  taken  as  matter  of  record  (a); 
all  the  leases  granted  by  the  persons  having  the  particular 
estate  are  to  be  taken  as  matter  of  record,  and  whatever 
they  do  in  their  private  offices  is  to  have  the  same  credit  as 
if  these  were  public  offices,  because  the  reversion  is  in  the 
Crown.  The  fee  is  not  in  the  Crown.  It  is  one  of  the 
resolutions  in  the  Prince's  case,  that  the  fee-simple  of  the 
duchy  is  in  the  Duke.  It  is  no  doubt  such  a  fee-simple  as 
must  determine  upon  the  event  of  there  being  no  Duke  of 
Cornwall,  and  upon  the  determination  of  that  estate  the 
fee-simple  is  in  the  Crown;  and  it  is  not  disputed  that  the 
property  must  be  taken  as  Crown  property;  but  the  ques* 
tion  is,  whether,  while  there  is  a  Duke  of  Cornwall,  and 
while,  therefore,  the  fee  is  out  of  the  Crown,  there  is, 
during  that  period,  any  thing  peculiar  to  distinguish  this 
from  any  other  manor,  for  example,  that  of  the  Bishop  of 
Durham.  It  cannot  be  put  higher  than  the  case  of  a 
County  Palatine  with  jura  regafia,  which  it  is  not  pretended 
the  Duke  of  Cornwall  has  (6).  There  it  was  held  to  be 
receivable  only  as  secondary  evidence.     On  the  authority  of 

(a)  Postf  225,  226.  (6)  As  to  jura  regalia,  vide  tamen  post. 
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the  case  in  Douglas  (a),  Sir  J.  Scarlett  contends  that  the 
instrument  itself,  with  the  memorandum  of  the  auditor, 
would  be  suflBcient  proof  of  inrolment.  But  that  is 
not  the  point.  In  that  case  the  original  lease  was  pro- 
duced. It  was  found  there  was  a  condition  requiring  the 
inrolment  of  that  of  which  the  original  was  before  the 
Court;  and  the  signature  "  Peregrine  Fury,  auditor/'  was 
held  to  be  suflScient  proof  that  the  lease  was  inrolled ;  the 
question  being  whether  that  condition  had  been  complied 
with,  and  whether  that  was  the  proper  evidence  of  com- 
plying with  the  condition  of  inrolment;  and  it  appearing 
upon  the  face  of  the  instrument  that  a  person  then  described 
as  auditor  had  marked  it  as  having  been  inrolled,  that  was 
held  to  prove  the  inrolment.  This  is  the  case  of  an  original 
not  being  produced,  and  the  question  is,  whether  the  inrol- 
ment can  be  given  as  evidence  of  that  which  is  not  pro- 
duced. In  the  case  referred  to,  the  lease  would  not  have 
been  good  without  inrolment.  If  it  could  be  shewn  that 
the  duchy  teases  required  inrolment,  and  that  this,  which 
purports  to  be  an  inrolment,  comes  from  the  proper  officer, 
that  would  be  evidence  of  inrolment,  and  would  let  in  evi- 
dence of  the  contents  of  the  lease;  but  here  the  inrolment 
19  merely  a  form  for  the  benefit  of  the  lessor,  in  keeping  a 
memorandum  of  his  estate.  Without  proof  that  the  origi- 
nal is  lost,  or  that  search  has  been  made  for  it,  the  inrol- 
ment is  no  evidence  of  the  contents  of  the  lease. 


Foartb  Day. 


Lord  Tenter DKN,  C.  J. — I  am  of  opinion  that  this  in- 
rolment ought  to  be  received  in  evidence.  The  estate  of  the 
Duchy  of  Cornwall  is  one  of  a  very  peculiar  nature;  there 
is  nothing  like  it  existing  in  the  country.  It  is  an  estate 
vested  in  the  Duke  of  Cornwall,  when  there  is  a  Duke  of 
ComwaU,  and  when  there  is  no  Duke  of  Cornwall  it  is 
vested  in  the  Crown.  Whether  there  be  or  be  not  a  Duke 
of  Cornwall,  there  is  an  officer  called  the  auditor  of  tlic 
duchy  (A),  who  is  one  of  the  officers  appointed  to  manage 
(o)  Khmetslej/  v.  Orpc,  antey  '218,  2W.  (6)  Ante,  171. 
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that  property^  whether  in  the  hands  of  the  Puke  of  Cornwall 
or  of  the  Crown.     To  say  that  one  rule  shall  prevail  as  to 
o.  the  formation  of  documents,  or  the  evidence  of  these  docu- 

ments, when  the  duchy  is  in  the  hands  of  the  Duke,  and 
another  when  the  duchy  is  in  the  hands  of  the  King,  would 
be  accompanied  with  great  confusion  and  great  injustice. 
If  we  look  at  this  instrument,  which  we  must  look  at  to 
see  whether  it  can  be  received  or  not,  it  appears  that  one 
of  the  clauses  in  it  requires  that  it  shall  be  inrolled,  and 
provides  that,  unless  it*  be  inrolled,  it  shall  be  void.  If 
this  were  a  lease  granted  by  the  Duke  of  Cornwall,  that 
inrolment  would  be  evidence  against  the  Crown.  I  do  not 
apprehend  that  any  lawyer  could  entertain  the  slightest 
doubt  that,  considering  the  very  peculiar  nature  of  the 
Duchy  of  Cornwall,  whether  the  duchy  be  vested  in  the 
Crown  or  in  the  Duke,  the  Grown  has  a  peculiar  interest 
in  it  at  all  times,  and  that  whatever  is  done  at  any  period  is 
to  be  received  in  the  same  manner.  I  am  of  opinion,  that 
whatever  is  done  during  the  existence  of  a  Duke,  is  to  be 
treated  in  the  same  manner  as  if  it  were  done  by  the  Crown. 

Bay  LEY,  J. — 1  can  make  no  distinction  between  a  lease 
by  the  Crown  and  a  lease  by  the  Duke  of  Cornwall  in  this 
respect.  I  think,  to  use  a  phrase  which  is  used  by  Lord 
Hobart^  as  applicable  to  the  condition  of  the  Duke  of 
Cornwall  and  the  King,  that  the  Prince  "  Censeiur  una 
persona  cum  Rege.**  Now  the  Crown  cannot  alien  but  by 
matter  of  record ;  and  unless  it  appear  by  matter  of  record 
that  there  is  an  alienation,  the  Crown  will  not  be  bound, 
as  it  seems  to  me,  in  the  case  of  the  Duchy  of  Cornwall, 
in  which,  according  to  Lord  Coke,  the  fee  shifts  so  as  to 
be  at  one  period  of  time  in  the  King  and  at  the  other  period 
of  time  in  the  Duke.  Unless  you  have  a  regular  series  of 
all  the  documents  by  which  the  one  or  the  other  were  to 
be  bound,  and  that  were  upon  record,  you  would  be  bind- 
ing the  Crown  without  due  regard  to  that  which  is  matter 
of  record,  and  therefore,  interest  coroms  that  there  should 
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be  upon  record  every  thing  executed  by  the  Duke  which  is 
to  bind  the  Crown,  when  the  property  shall  pass  from  the 
Duke  into  the  hands  of  the  Crown;  and  interest  tenenti  that 
that  lease  shall  be  regularly  and  duly  inrolled ;  because^  if 
that  be  not  the  case,  then  the  tenant  will  have  no  power  of 
insisting  upon  his  rights  when  the  duchy  comes  into  the 
hands  of  the  Crown.  It  is  the  duty  of  the  officer  to  take 
care  that  no  document  be  inrolled  which  is  not  a  due  and  a 
▼alid  document;  and  we  are  bound  to  suppose,  that  in  the 
dicharge  of  his  duty  he  acts  within  the  limits  of  his  autho- 
rity, and  takes  care  that  no  document  be  inrolled  which  is 
not  authentic  and  duly  executed.  For  these  reasons  I  am 
of  opinion,  that  inrolments  of  leases  and  documents  relating 
to  the  possessions  of  the  Duke  of  Cornwall,  in  the  auditor's 
office,  are  admissible  in  evidence. 


22$ 


1898. 


Foimh  Day« 


LiTTLEDALE,  J. — I  am  entirely  of  the  same  opinion. 
It  appears  to  me,  that  for  a  lease  of  this  kind  the  Crown 
and  the  Duke  of  Cornwall  may  be  considered  as  identified. 
By  the  terms  of  the  charter  of  Edw,  3,  the  property  is 
settled  on  the  first  bom  son  of  the  King;  and  when  there 
is  no  first  bom  son  of  the  King,  the  property  vests  in  the 
Crown ;  and  I  think  it  would  be  productive  of  the  greatest 
possible  inconvenience  if  the  Court  were  to  say  that  the 
inrolment  would  be  evidence  if  the  estate  were  in  the 
Crown,  but  not  so  if  it  were  in  the  Duke.  It  is  a  shifting 
and  changing  possession  from  the  Crown  to  the  Duke  of 
Cornwall,  and  back  again.  There  are  regular  officers  ap- 
pointed to  transact  the  business  of  the  duchy,  and  whether 
tbe  interest  be  in  the  Crown  or  in  the  Duke  of  Cornwall,  it 
appears  that  those  officers  are  the  same.  This  has  been 
compared  to  the  case  of  the  Crown's  granting  an  estate  tail, 
in  which  case  the  reversion  is  in  the  Crown;  and  it  is  said 
that  on  the  same  principle  it  might  be  contended,  that  if  a 
lease  were  granted  by  the  tenant  in  tail,  such  lease  might 
be  brought  to  be  inrolled,  and  the  Crown  would  have  it  in 
its  power  to  make  use  of  it  in  evidence.     But  it  doeii  not 
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1898.        appear  to  me  that  this  consequence  would  follow.    Tenants 
^"^^^^      in  tail  have  a  full  and  entire  dominion  till  the  estate  tail  is 
1^.  exhausted.     The  law  does  not  contemplate  that  it  will  be 

Beevtoh.  exhausted  in  that  way;  but  the  law  does  contemplate  that 
^'  the  estate  of  the  Duke  of  Cornwall,  as  Duke  of  Cornwall, 
will  be  exhausted ;  for  in  the  common  course  of  things  it 
must  necessarily  happen,  that  from  time  to  time  when  a 
King  of  England  comes  to  the  throne,  he  will  not  at  that 
nooment  have  an  eldest  son  to  take  the  duchy.  It  appears 
to  me,  therefore,  that  considering  the  shifting  and  chang- 
ing of  the  possession  from  the  Crown  to  the  Duke,  aod 
from  the  Duke  to  the  Crown,  the  same  rules  by  which 
leases  from  the  Crown  are  authenticated  must  prevail  in 
the  case  of  leases  granted  by  the  Duke  of  Cornwall. 

Parke,  J. — I  am  entirely  of  the  same  opinion,  on  the 
ground  of  the  identity  of  interest  which  exists  in  this  case 
between  the  King  and  the  Duke  of  Cornwall.  Upon  that 
ground  I  think  this  good  evidence^  both  when  the  duchy  is 
in  the  possession  of  a  Duke  of  Cornwall  and  when  it  reverts 
to  the  Crown.  There  can  be  no  doubt  this  lease  would  be 
good  during  its  continuance  on  the  demise  of  the  Duke  of 
Cornwall.  For  the  reasons  stated  by  my  lord  and  my 
learned  brothers,  it  appears  to  me  that  there  is  an  identity 
of  interest,  and  therefore  that  this  inrolment,  which  would 
be  evidence  for  the  Crown  if  the  Crown  were  solely  con- 
cerned, is  evidence  for  the  Crown  and  the  Duke^  being 
jointly  concerned  in  the  Duchy  of  Cornwall. 

The  inrolments  of  many  leases  of  minerals  within  the 
duchy  other  dian  tin  and  royal  mines  were  then  read.  As 
the  special  provisions  in  some  were  thought  to  bear  on  the 
question  in  dispute,  as  well  as  on  the  right  of  the  Duke  to 
enter  on  the  conventionary  tenements  and  work  the  mines 
therein,  these  documents  are  here  set  out  at  greater  length 
than  the  leases  which  related  to  tin. 

An  inrohnent  of  a  lease,  July  3,  1742,  from  Frederick 
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Priiice  of  Wiles  to  William  Lemon^  for  QS^  years,  from 
March  3,  1748.  Fine>  \06Si.  7^  2d.  In  this  was  a  ^ove*- 
nnt  bj  the  lessee,  that  if  he  could  not  settle  and  agree  with 
%ny  of  the  tenants  or  occupiers  as  to  the  satisfaction  for 
dtoiage  in  entering,  the  same  might  be  adjusted^  settled  and 
deteiwued  by  the  council  or  commissioners  of  revenue  of 
hia  Mud  royal  highness,  before  the  lessee,  &c.,  should  enter 
to  dig,  search,  and  work  for  any  mines,  minerals,  or  metaU, 
and  thtt  the  lessee  should  not  enter  until  such  disputes  and 
iiffifirences  were  ended  >  and  that  in  case  any  suit  sboald 
ht  Commenced  for  or  against  the  lessee,  &c.,  concerning 
the  liberty  or  power  of  entering  to  dig,  6u;.,  in  which  the 
lessee,  &c.,  should  prevail,  then  the  lessee,  &c.,  should  ftot 
compound  with  the  owner  or  occupier  of,  &c.,  without  the 
licence  or  consent  of  the  council  or  commissioners  of 
revenue  of  his  said  royal  highness,  his  heirs  and  successors. 

Idtb  Jane,  1763.  Inrolment  of  a  lease  from  Geo.  3,  to 
Hussey,  Vivian,  Richards,  and  Daniell,  reciting  the  former 
lease,  the  death  of  Lemon,  and  that  the  property  had  be- 
come vested  in  those  persons  as  trustees,  contained  the  fol- 
lowing statement,  "  that  in  consideration  of  600/.  paid  to  the 
feceiver«-general  of  the  duchy,  (as  by  receipt  or  acquittance 
under  the  hand  and  seal  of,  &c.  bearing  date>  Sec  npon  the 
particular  of  the  demise  remaining  of  record  in  the  custody 
oiTthe  clerk  of  the  pipe  of  our  said  Court  of  Exchequer,  may 
and  will  fully  appear,)  which  Ane  of  600/.  is  to  remain  in  the 
hands  of  our  said  receiver  till  the  suit  now  dependingin  our 
Court  of  Exchequer  touching  our  right  to  the  said  mines 
and  minetals  be  determined ;  at  which  time  the  said  fine  is 
either  to  be  answered  to  our  use,  or  returned  to  the  said 
Busisey,  Vivian,  Hichards,  and  Daniell,  as  the  lords  com- 
missioners of  our  treasury  shall  then  think  fit  to  order  and 
determine,  Scc.^' 

To  ei^lain  the  aflusion  to  a  suit  in  the  above  lease  of  1763, 
oifice  copies  of  the  proceedings  in  the  Exchequer  upon  an 
infonnation  by  the  attorney-general,  and  a  bill  by  the  execu- 
tors of  Lemon,  were  produced,  being  an  information  for  the 


^ourdiDai:. 
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1888.  Crowu,  and  a  private  bill  for  the  plaintiffs,  claiming  the  lease 
as  executors.  In  that  suit,  the  attorney-general  was  inr 
formant,  Hussey,  Vivian,  Richards,  and  Daniell,  executors 
and  devisees  of  William  Lemon,  Esq.  deceased,  and  Mudge 
and  several  other  persons  were  plaintiffs,  and  Donnitbome 
and  several  others  were  defendants.  The  information  was 
filed.  There  was  an  affidavit  to  support  the  matter  stated 
in  the  information.  The  defendants  appeared,  and  after 
their  appearance  a  motion  was  made  by  Yorke,  attorney- 
general,  on  behalf  of  his  Majesty,  upon  which  an  order 
was  pronounced,  10  July,  176l2  (a).  After  which  it  does 
not  appear  that  any  further  proceedings  were  taken  in  the 
suit. 

Wetherell,  A.  G.  This  order  is  an  injunction  till  answer. 
That  is  the  effect  of  it. 

Brougham,  The  suit  relates  to  the  manor  of  Ty wam- 
haile. 

Wetherell,  A.  G.  It  will  appear  by  the  Assession  Rolls 
that  this  was  a  customarv  tenement. 

Lord  Tenterden,  C.  J. — This  is  all  beside  the  great 
question  in  this  cause  (Jb). 

The  next  inrolment  was  of  a  lease  to  Thomas  Daniell, 
2  February,  1788,  at  a  fine  of  1440/. 

Inrolments  of  three  several  leases,  of  17  January,  1810, 
were  then  put  in;  the  first  being  of  a  lease  to  Williams  and 
others,  of  the  mines,  minerals,  &c.,  in  Tewington;  the 
second,  of  a  lease  to  Charles  Carpenter,  of  mines  and 
minerals  in  Tywarnhaile,  fine,  3081/.,  rent  2/.  lOs.;  the 
last,  of  a  lease  to  Rashleigh  and  others,  of  mines  and  mine- 
rals in  Restormel,  Penkneth,  and  Penlyue,  except  tin  and 
royal  mines,  fine,  841/.,  rent,  2/.  18«.  Be/. 

Also  an  inrolment  of  a  lease  dated  3  August,  1809>  to 
Fox  and  others,  of  mines  and  minerals  in  Calstock,  fine, 
5967/.,  rent,  5/.  125. 

(a)  See  tliis  order,  Appendix,  H.     {h)  Vide  tamen  pott,  seventh  dsy. 
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Indenture,  31st  March«  1813,  being  a  declaration  of 
trust,  by  the  several  lessees  under  the  four  last  mentioned 
leases,  by  which  the  beneficial  interest  in  the  minerals  in 
Tewington  was  declared  to  be  in  Charles  Rashleigh  and 
Charles  Carpenter. 

Ist  May,  1820.  Lease  from  Rashleigh  and  Carpenter 
of  the  mine  in  dispute,  to  Gill,  under  whom  the  defendant 
claimed. 

.The  defendant  then  produced  letters  from  the  testator 
to  Rashleigh,  of  11th  January  and  6th  February,  1812, 
respecting  another  copper  mine  in  the  manor  of  Tewington, 
which  the  testator  said  was  '^  in  duchy,"  referring  to  the 
assession  books  for  his  authority,  and  adding  that  as  such 
mine  was  '^  in  duchy,"  it  belonged  to  Mr.  Rashleigh. 

Stephen  Pearce,  toller  for  the  Lemon  family,  was  then 
called  to  prove  the  receipt  by  himself  and  his  father,  who 
was  alto  a  toller;  of  the  toll  or  dues  of  copper  and  other 
minerals  from  adventurers  who  had  taken  sets  from  the 
Lemons,  when  lessees  of  the  duchy.  He  stated  that  the 
limits  of  those  sets  were  within  conventionary  or  waste 
lands  of  the  assessionable  manors;  that  the  discovery  of 
copper  in  Tewington  was  recent;  that  he  never  took  toll 
for  minerals  won  under  free  land ;  that  he  believed  that  he 
had  taken  toll  for  all  minerals  which  had  been  raised  from 
under  duchy  land,  and  that  he  knew  of  no  minerals  so  raised 
which  had  not  paid  toll  to  him. 
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Brougham.    The  inquiry  ought  to  be  confined  to  Tew-  Vp""  *  ^"®*' 

tion  as  to  the 
mgton.  right  to  mine- 

rals between 
the  lord  of  the 

Sir  James  Scarlett.     I  am  going  to  offer  the  receipt  of  manor  and  his 

tolls  to  a  vast  amount  in  different  manors.  tenants,  hold- 

ing  by  a  pe- 
culiar custom- 
Lord  Tenterden,  C.  J. — You  might  ask  whether  he  yawing a'di^'^' 

has  in  other  manors  except  Tewington,  that  raises  the  trict  which 

rmi  •       1      •       ■  •      I       r         -I       embraces  sevc- 

question.     [  I  be  question  havmg  been  put  m  that  form,]      ^^1  manors 
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held  for  many 
centuries  by 
the  same  lord 
tfi  capite,  and 
during  that 
time  governed 
and  adminis- 
tered by  per- 
sons acting 
under  one 
commission, 
issued  by  the 
lord  at  stated 
intervals,  and 
extending  to 
the  whole  dis- 
trict, acts  of 
ownership  ex- 
ercised over 
the  minerals  in 
a  customary 
tenement  in 
another  manor 
within  die  dis- 
trict/are  ad- 
missible in 
evidence, 
although  with- 
in time  of 
lofal  memory, 
the  manors 
may  have  been 
held  by  differ- 
ent lords,  and 
under  a  sub- 
ject. 
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Brougham.  That  que»tion  I  object  to.  Having  already 
urged  the  objection,  I  merely  refer  to  the  cases  there  cited. 
But  a  difference  has  taken  place  since  that  objection  was 
made.  It  appears  by  the  cases  that  two  grounds  must  con- 
cur, namely,  that  the  different  manors  have  with  the  manor 
in  question  been  originally  part  of  one  district^  earldom, 
duchy,  or  manor;  next,  that  the  identity  of  the  tenure  of 
all  those  manors  must  be  made  out.  As  the  latter  appears 
sufficient  to  dispose  of  this  point,  I  call  the  attention  of  the 
Court  to  the  evidence  as  to  that.  Of  those  manors,  Tew- 
ington  alone,  with  the  exception  of  Helston  and  Calstock, 
is  of  ancient  demesne,  as  is  proved  by  the  extract  from 
Domesday  Book.  The  tenure  in  ancient  demesne  is  well 
known  in  the  law,  and  the  tenants  in  ancient  demesne,  of 
whatever  kind  (a),  hold  their  lands  differently,  have  different 


(a)  "  Tenant  in  ancient  de- 
mesne*' is  the  modem  elliptical 
expression,  used  to  designate  the 
customary  tenant  holding  of  a 
manor,  which  is  ancient  demesne. 
The  term^  if  not  defined  by  usage, 
would  not  present  a  very  distinct 
view  of  this  peculiar  tenure;  as 
tenants  within  the  manor,  copy- 
holders and  landholders,  and  even 
the  lord  himself,  are  literally  te- 
nants in  ancient  demesne.  The 
old  designation  of  "  Socage  in  an- 
cient tenure*'  appears  to  be  less 
liable  to  be  misunderstood.  In 
these  customary  tenures,  the  free- 
hold is  not  in  the  lord,  as  is  the 
case  with  those  customary  tene- 
ments which  are  within  and  parcel 
of  the  manor  (Mann.  Excb.  Prac. 
2d  edit.  359),  but  in  the  tenant. 
It  is  not,  however,  all  freehold  land 
holden  of  a  manor  of  ancient  de- 
mesne that  is  holden  by  this  pecu- 
liar tenure.  Land  in  frank  fee 
may  be  holden  of  a  manor  in  an- 
cient demesne,  either  by  knight's 
service  (before  l2Car.Q,  cap.  24)  F. 


N.B.  18  B.,  or  by  common  socage 
T.  11,  H.  4,  (6.  86,  pi.  Sav    Butit 

does  not  seem  to  be  necessaiy  that 
the  manor  should  have  any  tenants 
besides  the  customary  tenants,  in 
order  to  constitute  it  a  legal  manor 
within  the  rule  whidi  requires  a 
sufficient  number  of  freeholders  to 
form  a  court  baron.  This  is  a 
point  in  which  the  Cornish  conven- 
tionary  estates  appear  to  differ 
from  freeholds  in  ancient  demesne; 
for  we  find  (ante,  153)  that  though 
in  Talskedy  there  were  two  con- 
ventionary  tenants,  the  duke's  es- 
tate there  is  not  spoken  of  as  a 
manor. 

In  the  Old  Tenures  (125,  126), 
it  is  said,  **  To  hold  in  socage,  is 
to  hold  of  any  lord  lands  or  tene- 
ments, rendering  unto  him  a  cer* 
tain  rent  by  the  year,  for  all  manner 
of  services.  And  note,  that  socage 
may  be  said  to  be  of  three  kinds, 
viz.  socage  in  frank  tenure,  socagp 
in  ancient  tenure,  and  socage  of 
base  tenure.  Socage  in  frank  te- 
nure is  to  hold  freely  by  a  certain 
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privileges,  and    are  in  other  respects   different  from  the 
tenants  in  other  manors.     Even  villeins  in  ancient  demesne 
had  privileges  of  a  peculiar  kind>  and  held  differently  from 
the  villeins  in  other  manors.     They,  as  well  as  all  other 
tenants  in  those  manors,  were  excused  from  various  services, 
and  were  not  called  upon  either  to  serve  on  juries,  or  to  con- 
tribute to  the  expense  of  the  knights  of  the  shire,  or  to 
pay  toll.     F.  N.  B.  £28.    The  tenure  in  ancient  demesne 
was  therefore  peculiar,  differing  from  that  in 'Other  manors. 
Tewington,  as  well  as  Helston   and  Calstock,  being  an- 
cient demesne,  the  tenure  must  have  been  different  from  that 
which  existed  in  the  other  duchy  manors.     In  all  the  docu- 
ments produced,  the  tenants  pay  fine  of  tin,  and  at  the  end 
of  the  list  of  free  tenants  the  amount  of  the  particular  sums 
which  they  pay  by  way  of  fine  of  tin  is  summed  up.     Then 
comes  a  list  of  the  free  conventionaries,  who  are  stated  in  the 
caption  of  seisin  to  render  fine  of  tin,  without  saying  how 
much  each  renders.     [Lord  Tenterden,  C.  J.  The  word 
applied  to  the  free  conventionaries  is  ''  valet;"  not   that 
they  "  render'*  so  much,  but  that  the  toll  of  tin  *'  is  worth" 
80  much.     In  the  case  of  free  tenants  a  certain  sum  is  ren- 
dered, and  in  the  others  the  amount  is  subject  to  varia- 
tion.] In  the  inquisitio  post  mortem  Edmundi(a),  forty-three 
conventionaries  render  by  the  year  at  &c.  for  certain  works 
and  fines  of  tin  13/.  lis.  2rf.     [Lord  Tenterden,  C.  J.  Pro 
eertoredditu,operibus,etjinestanm.]     [Sir  J.Scarlett.  That 

rent  for  all  manner  of  services,  as      ought  to  be  brought  against  their 


before  is  said.  Socage  in  ancient 
tenure  is  to  hold  in  ancient  de- 
mesne, where  no  writ  runs  except 
the  little  writ  of  right  close,  which 
it  caUed  itcundum  consuetudinem 
mtmerU.  Socage  of  base  tenure  is 
where  persons  hold  who  are  not 
wont  to  have  other  writ  (que  ne 
soillent  auter  brief  avoir)  than  the 
monstraverunt  to  discharge  them- 
selves, when  their  lord  distrains 
on  them  to  do  other  services  than 
they  ought  to  do.    And  this  writ 


lord.  And  these  tenants  do  not 
hold  by  any  certain  services,  and, 
therefore,  they  are  not  free  tenants/* 

The  same  description  of  the  three 
classes  of  socage  tenants  is  found 
in  the  Old  Natura  Brevium,  tide 
"  Garde;"  but  it  also  appears  there, 
that  the  socage  in  base  tenure  is 
in  ancient  demesne  as  well  as  the 
socage  in  ancient  tenure.  And  see 
Mann.  Exch.  Pract.  361  (b)  (d) 
Ibid.  363  (n). 

(a)  Ante,  141,  S  ;  Appendix,  C. 
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1828.        is  for  certain  rent,  and  for  works,  and  for  fine  of  tin.     The 
word  '*  certain"  does  not  govern  the  other  two  (a).]     In  no 

• 

other  manor  is  there  any  thing  of  fines  of  tin  whatsoever. 
This,  therefore,  is  peculiar  to  Tewington.  A  third  differ- 
^^'  ence  between  Tewington  and  the  other  manors,  is,  that  io 
Tewington  the  holding  of  the  tenants  is  stated  in  the  par-, 
liamentary  survey  to  be  '^  to  them  and  their  heirs  and  assigns 
for  ever."  This  has  been  proved  by  the  defendant  \q  be. 
the  tenure  in  Tewington,  but  the  evidence  produced  from  the 
assession  rolls  shews  in  the  other  manors  different  classes  of 
tenants,  and  a  different  species  of  tenure.  They,  it  is  said, 
hold  from  seven  years  to  seven  years,  whereas  in  Tewington 
they  hold  to  them,  their  heirs  and  assigns  for  ever,  accord- 
ing to  the  custom  of  the  manor.  To  prove  the  tenure,  the 
defendant  ought  to  produce  the  Court  rolls  of  the  other 
manors,  and  to  shew  from  them,  compared  with  the  Court 
rolls  of  the  mano/ of  Tewington,  that  the  tenure  is  the  same, 
in  all  the  manors.  Mr.  G.  Harrison  has  proved  that  such 
Court  rolls  exist,  and  that  extracts  from  them  come  up  to 
the  duchy  office.  It  lies  upon  the  defendant,  who  contends 
for  the  admissibility  of  evidence  from  the  other  manors,  to 
shew  that  the  tenure  is  the  same.  Instead  of  bringing  this 
case  within  the  principle  of  the  Duke  ofSo?nerset  v.  France, 
by  proving  that  these  manors  were  parcel  of  the  same  earldom, 
they  have  shewn  that  different  manors  came  by  different 
titles,  and  that  even  at  remote  periods  there  were  great 
variances  in  the  tenure. 

Erski/ie,  ad  idem.  This  evidence  can  be  admissible  only 
in  three  ways,  as  proof  either  of  the  tenure  itself,  or  of  some 
incident  belonging  to  the  tenure,  or  of  the  custom  of  the 
manor.  What  takes  place  in  another  manor  cannot  be 
evidence  of  the  tenure  within  that  concerning  which  the 
question  arises,  unless  that  tenure  be  shewn  to  be  under  a 

(a)  It  is,  however,  very  common  substantives,  to  agree  in  number 
in  law  latin,  for  a  pronoun  or  ad-  and  gender  with  the  first  substan- 
jeetive   which   applies   to  several      tive  alone. 
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custom  applicable  to  the  several  manors.  The  only  founda- 
tion which  could  be  laid  for  such  a  proposition  would  be  to 
shew  that  before  the  time  of  memory,  when  the  custom 
must  have  originated,  those  manors  were  undei  one  lord, 
from  which  circumstance  the  defendant  might  have  urged 
as  evidence  of  conjecture,  if  not  of  presumption,  that  these 
manors,  held  together  before  time  of  memory,  might  have 
been  held  under  the  same  tenure,  and  therefore  the  custom 
of  one  might  go  to  prove  the  custom  of  the  others.  Three  {a) 
manors  of  the  duchy  are  proved  to  be  ancient  demesne, 
one  {b)  to  have  been  out  of  the  Crown  before  and  since  time 
of  memory  (c).  No  general  customary  holding,  therefore, 
could  have  been  given  to  Tewington  and  the  other  manors, 
for  the  latter  were  not  in  the  same  possession  or  under  the 
same  lord  until  long  after  time  of  memory.  But  if  the  de- 
fendant could  shew  an  immemorial  identity  of  possession, 
the  practice  in  one  manor  is  not  evidence  of  the  tenure  in 
other  manors,  and  if  not  evidence  of  the  tenure  it  cannot  as 
yet  be  received  as  evidence  of  an  incident  to  tenure.  It  must 
first  be  shewn  that  the  tenure  in  all  the  manors  is  the  same; 
that,  according  to  all  the  cases,  is  the  foundation.  In  the 
Duke  of*  Somerset  V.France,  Fortescue,J.,  the  only  judge  who 
thought  the  evidence  receivable  on  principle,  states, ''  that 
it  was  proper  to  inquire  whether  all  the  manors  were  an- 
ciently of  the  same  tenure."  Here  the  defendant  has  not 
made  out  enough  to  found  any  argument  on  the  proposi- 
tion of  For/esci/e,  J.  Tewington  is  ancient  demesne.  The 
tenants  in  ancient  demesne  stood  on  a  very  different  footing 
from  others.  In  manors  of  ancient  demesne  there  were 
copyhold  tenants,  but  there  were  others  who  held  to 
them  and  their  heirs,  not  at  the  will  of  the  lord,  but  having 
a  freehold  interest.  Now  a  tenant  who  has  a  freehold 
interest  must  have  very  different  rights  from  those  of  mere 
copyholders ;  and,  therefore,  unless  the  other  manors  were 
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(o)   Climsland,    Helbton     and 
Penlyn,  besides  Tewington. 
(6)  Trematon,  ante  140,  14 J. 


(c)  Lostwithiel  appears  to  have 
been  in  ibe  hands  of  a  subject  since 
legal  memory,  anle,  141,  («). 
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also  ancient  demesne,  possessing  suqh  privileged  tenants, 
the  defendant  fails  in  making  out  that  identity  of  property 
or  of  tenancy,  which  would  authorize  him  to  give  that  which 
takes  places  in  one  manor  as  evidence  of  what  ought  to 
take  place  in  another.  According  to  the  parliameotary 
survey  the  defendant  has  shewn  that  the  tenants  in  Tewing* 
ton  hold  to  them,  their  heirs  and  assigns  for  ever.  [Lord 
Tenterden,  C.  J.  That  they  claim  so  to  do.  Bayky^i. 
They  return  itaa-a  custom  that  they  hold  from  seven  years 
to  seven  years,  and  that  there  ought  to  be  every  seven  yean 
an  assession  court,  to  which  the  tenants  may  repair  to  enter 
their  claims  and  new-take ;  not  that  the  tenancy  then  expires, 
because  they  hold  to  them  and  their  heirs.] 

Such  parts  of  the  parliamentary  survey  as  related  to  the 
other  manors  were  then  read.  As  these  are  mentioned  and 
commented  upon  in  the  arguments  which  follow,  they  are 
not  here  set  out. 

ErskifiCf  (in  continuation.)  Upon  the  documents  read, 
there  is  enough  to  shew,  that  a  conformity  of  tenancy 
does  not  exist  in  all  the  manors  from  which  they  seek  td 
extract  evidence  applicable  to  that  of  Tewington,  so  aa  to 
let  in  evidence  of  the  custom  of  the  other  manors,  lit  is 
true,  that  it  appears  by  all  the  entries  there  was  to  be  held 
an  assession  court,  at  which  the  tenants  were  to  appear, 
and  at  which  courts  they  were  to  retake  their  tenemeills 
'*  though  their  estates  did  not  then  determine ;"  but  the  quea* 
tion  before  the  Court  is,  what  the  estates  were  that  did  not 
so  determine.  In  certain  copyhold  estates,  held  at  the  will 
of  the  lord,  the  estates  do  not  determine  upon  the  death  of 
the  tenant,  but  the  heir  takes  the  estate  upon  the  death  of 
the  ancestor ;  and  though  he  is  admitted,  yet  still  he  has  a 
right  to  that  admission,  and  his  estate  continues  as  against 
every  body  else.  He  has  a  right  to  be  admitted  upon  the 
death  of  the  ancestor ;  and  the  mere  statement  in  some  of 
these  entries,  that  upon  the  death  of  the  customary  tenant 
the  estate  descends  to  his  heir,  dots  not  make  up  for  the 
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want  of  those  words  that  belong  to  the  statement  In  the 
manor  of  Tewington.  Now  the  statement  as  to  Tewington 
is,  that  the  tenants  held  an  estate  of  inlieritance  to  them 
and  their  heirs  from  seven  years  to  seven  years,  according 
to  the  custom  of  the  manor.  As  to  many  of  the  other 
manors  it  is  stated  that  the  tenants  held  without  any  original 
grant  of  an  estate  of  inheritance,  that  they  are  to  come  .to  the 
assession  court  to  take  up  their  inheritance,  and  that  after 
the  death  of  the  tenant  the  estate  goes  to  the  wife,  and  then 
te  the  heir.  Where  it  is  not  said  that  the  tanant  holds  to 
himself  and  his  heirs  and  assigns  for  ever,  it  does  not  appear 
that  they  do  not  hold  at  the  will  of  the  lord.  Now  the 
great  distinction  made  in  all  the  books  upon  which  the 
case  must  turn  is,  that  the  nature  of  the  estate  which  each 
tenant  takes  depends  upon  the  character  of  the  original 
grant  to  him,  whether  it  was  to  hold  at  the  will  of  the  lord 
or  to  hold  to  him  and  his  heirs  and  assigns  for  ever,  inas- 
much as  it  is  stated  that  those  who  take  to  hold  to  them 
and  their  heirs  and  assigns  for  ever,  though  they  hold  by 
copy  of  court  roll,  take  a  freehold  interest,  whereas  those 
who  take  to  hold  at  the  will  of  the  lord  do  not  take  such 
freehold  interest.  Unless,  therefore,  it  appeared  that  all 
took  to  hold  to  them  and  their  heirs  and  assigns  for  ever, 
sufficient  identity  of  tenure  is  not  made  out  to  let  in  the 
custom  from  other  manors.  There  are  other  differences  as 
to  the  nature  of  the  tenure.  In  some  of  the  cases,  the 
estate  is  said  upon  the  death  of  the  tenant  to  descend  to 
the  widow,  in  some  for  life,  in  some  during  her  widow- 
hood; in  some,  it  is  stated  that  the  estate  descends  to  the 
heir  of  the  tenant  upon  the  death  of  the  wife,  accord- 
ing to  the  law  of  England.  In  Climsland,  it  is  stated  to 
descend  to  the  heirs  of  the  wife,  and  not  to  the  heirs  of  the 
tenant;  and  in  others,  it  descends, not  in  coparcenary,  but 
to  the  eldest  daughter;  all  shewing  a  different  sort  of  estate 
from  that  proved  in  Tewington.  There  it  is  to  the  tenant, 
his  heirs  and  assigns  for  ever ;  the  widow  taking  for  her 
life,  and  the  estate  d.esccnding  to  the  heir  of  the  tenant 
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1828.  upon  the  widow's  death.  In  some,  it  is  stated,  they  may 
'^"^  lease  for  six  years;  in  some,  that  they  may  lease,  without 
V.  stating  any  precise  period.     These  differences  appear  to 

Bremtom.     gjj^^  ^|j^^  although  there  has  been  introduced  a  common 
practice   of   holding    assession    courts,    and   the    tenants 
are  bound  there  to  attend,  yet  that  the  original  estates 
granted  out  by  the  lord  to  those  tenants,  whenever  they 
were  first  granted,  were  not  of  the  same  nature,  for  they 
have   not    the  same  incidents  in  many  instances;  and  it 
cannot  be  said  that   because  the  customs  agree  in  part, 
that  all  the  incidents  must  be  the  same.     The  rule  upon 
which    Mr.  Justice  Fortescue  proceeded  was  this,  that  if 
you  shew  the   tenure  to  be  the  same,  and  the  same  in  all 
the  incidents  except  the  one  about  which  you  are  inquiring, 
and  you  find  that  the  facts  connected  with  that  incident 
have  not  occurred  in  the  particular  manor  about  which  you 
are  inquiring,  you  may  then  refer  to  other  manors  in  which 
certain  facts  so  connected  have  occurred.    This  proceeds 
upon  the  supposition  that  the  other  incidents  of  the  tenure 
agree ;  here  the  incidents  do  not  agree.     But  it  has,  been 
said  that  the  parliamentary  survey  is  a  modern  document, 
that  you  must  look  to  the  other  documents  in  the  case  to 
ascertain  the  tenure  of  these  estates ;  and   looking  to  those 
documents,  the  defendant's   counsel   say  they  have  made 
out  that  they  are  mere  leasehold  estates.    If  they  rest  upon 
the  assession  roll,  what  right  have  they  to  refer  to  any  other 
manor  for  any  other  custom ;    because  the  assession  roll 
would  make  it  out  a  mere  leasehold  estate,  at  the  option  of 
the  lord  to  let  it  to  another  tenant  at  the  end  of  seven  years. 
If  it  be  a  mere  leasehold  estate,  according  to  that  document, 
to  hold  for  seven  years,  what  right  can  they  have  to  refer  it 
to  custom.     Where  an  estate  is  held  by  custom,  you  may 
go  on  to  prove  what  the  custom  is,  but  if  it  be  held  by 
compact  and  convention,  the  agreement  will  determine  for 
itself  what  are  the  incidents  belonging  to  it.     As  regards 
the  assession  roll,  the  defendant's  counsel  have  made  out 
no  title  for  the  admission  of  this  evidence,  and  if  they  stand 
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upon  the  parliamentary  survey,  they  have  shewn  no  identity 
of  tenure.  By  the  custom  there  is  a  fine  of  tin  payable  by 
the  conventionary  tenant ;  in  the  assession  roll  ihe  amount  is 
not  mentioned^  but  in  tYfo  accounts  the  amount  of  what  the 
fine  of  tin  was  worth  appears  to  be  the  same ;  therefore,  it 
should  seem,  that  although  the  amount  is  not  specified,  yet 
that  it  was  a  payment  in  certain,  which  did  not  vary,  because 
in  the  reign  of  Edward  ihe  First,  as  in  the  reign  of  Edward  the 
Third,  it  is  stated  to  be  worth  205.  In  the  Inquisitio  post 
mortem  {a) f  it  is  stated  that  for  a  certain  rent,  works,  and  stan- 
nary fines,  they  render  13/.  1  Is.  2d,  Now  unless  the  pay- 
ment for  the  fine  of  tin  was  certain,  the  sum  would  not 
have  been  so  stated.  The  tenants  render  such  sums  as  make 
up  that  amount;  if  it  was  an  uncertain  sum,  the  amount  could 
not  have  been  so  stated,  but  only  as  an  average.  There- 
fore, it  clearly  appears  that  the  conventionary  tenants  in 
the  manor  of  Tewington  had  to  pay  an  accustomed  rent 
and  fine  of  tin  certain.  In  none  of  the  other  manors  do 
the  conventionary  tenants  pay  any  such  accustomed  rent, 
which  shews  they  held  by  a  different  tenure  and  different 
rule  than  that  by  which  the  tenants  in  the  other  manor 
held.  To  shew  that  the  tenure  was  precisely  the  same, 
what  would  be  the  proper  evidence?  It  is  stated  in  the 
documents  read,  that  these  estates,  in  many  cases,  have 
passed  by  surrender.  It  does  not  appear  that  at  any  of 
the  assessions  there  is  any  surrender  or  admittance,  whereas 
where  there  are  admissions  in  the  manor  court  it  is  an 
universal  rule,  that  there  is  a  copy  of  the  court  roll  given 
out  to  the  tenant,  and  his  title  deed  is  that  of  which  he  has 
a  copy  delivered  to  him.  If  in  this  case  he  has  something 
delivered  to  him  stating  that  he  holds  to  him  and  his  heirs, 
the  defendant  should  prove  that  the  other  tenants  have  their 
documents  granted  them  in  the  same  way,  so  as  to  shew 
their  tenure  to  be  the  same  in  the  land,  before  any  inference 
can  be  raised  as  to  the  identity  of  the  custom  and  incidents 
belonging  to  it. 

(a)  AntCf  141,  231 ;  post.  Appendix,  C. 
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Paiteson,  adidem^  The  ground  of  objection  is,  that  there 
is  a  peculiar  district,  in  w  hich  there  are  a  number  of  manors 
having  some  peculiar  tenures  applicable  to  them  all ;  that  i 
take  to  be  by  custom,  because  it  cannot  be  that  there  should 
be  any  peculiar  tenure  of  this  sort,  unless  it  is  by  custom^ 
applicable  to  all  the  districts  of  the  manor.  It  cannot  be 
said,  if  the  holding  of  a  tenant  be  in  any  particular  manor 
by  express  agreement  with  the  lord,  and  in  another  manor 
by  express  agreement  with  the  lord,  the  one  can  be  brought 
in  evidence  as  to  the  other.  If  it  be  by  agreement,  it  is  not 
matter  that  can  be  applicable  to  the  whole.  Now,  as  far  as 
the  assession  rolls  go,  from  the  very  evidence  the  defeiidaal 
has  given,  and  what  he  relies  on,  it  should  seem  he  treats 
it  as  a  matter  of  agreement  between  the  lord  and  the 
tenant^  because  the  very  terms  of  the  first  assession  roll  are, 
that  the  lord  might,  if  he  pleased,  enter  and  take  all  the 
land  at  the  end  of  seven  vears;  and  the  defendant's 
counsel  have  attempted  to  shew,  and  have  shewn,  in  one 
or  two  instances,  entries  in  which  one  man  had  bid  against 
the  other  and  taken  the  land  at  the  end  of  seven  years  at 
a  higher  rent.  That  is  expressly  and  unquestionably  matter 
of  agreement.  How  and  by  what  means  the  estates  of 
inheritance,  which  it  is  admitted  the  tenants  now  enjoyi 
have  arisen,  it  is  not  for  me  to  say ;  but  at  all  events,  it  should 
seem  doubtful  whether  these  estates  of  inheritance  existed 
together  with  the  seven  years  holding  before  the  time  of  the 
first  assession  roll ;  the  first  assession  roll  of  itself  does  not 
shew  anything  about  the  inheritance.  The  counsel  for  the 
defendant  ought,  in  order  to  let  in  the  evidence  from  the 
other  manors,  to  shew  a  customary  holding  peculiar  to  all. 
That  customary  holding  must  be  from  time  immemorial; 
and  it  is  in  evidence  that  at  the  time  of  legal  memory  the 
manors  were  in  different  hands,  though  at  the  time  of 
Domesday,  and  just  after  the  time  of  memory,  they  were 
in  the  same  bands.  The  assession  rolls  do  not  shew  this; 
quite  the  contrary ;  from  them  it  appears  that  the  tenants 
came  and  took  by  agreement  with  the  lord,  that  one  tenant 
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otttbad  another,  that  the  rent  has  been  increased  and  then 
decreased^  that  in  some  instances  fines  were  taken  on  con* 
ventionarj  tenements,  of  which  you  heard  nothing  before  f 
it  appears  also,  that  the  tenant,  in  some  instances,  particu- 
larly covenanted  to  reside  or  Iceep  house ;  those  are  instances 
of  express  and  particular  agreements  between  the  parties* 
Hence  I  apprehend  that  such  evidence  shews  tliat  evidence 
of  a  general  custom  cannot  in  this  case  be  admitted.  There 
seems  to  be  some  confusion  in  the  evidence  with  respect 
to  the  fines  of  tin  and  toll  tin ;  but  they  are  totally  different 
things.  Toll  tin  is  the  share  that  belongs  to  the  lord  upon 
its  being  raised.  The  fine  of  tin  is  peculiar  to  the  manor  of 
Tewington,  and  is  in  the  nature  of  rent ;  it  is  indeed  called 
a  rent;  and. the  free  tenants  pay  each  of  them  a  particular 
sum,  in  addition  to  their  rent,  in  money.  What  sum,  for 
fine  of  tin,  eacb  conventionary  pays  is  not  specified,  it  is 
one  grose  sum,  and  there  is  no  variation  ;  and  although  it 
runs  vaJei  per  annum  20«.  yet  in  all  the  other  documents  no 
sum  is  returned  except  205.  In  the  case  of  the  free  tenants 
it  is  138,  in  some  places,  and.  in  others  14s.;  but  there  is  no 
variation,  in  the  sum  of  20s.  from  the  beginning  to  the  end 
for  fiae  of  tin  for  this  manor.  There  is,  therefore,  a  great 
peculiarity  in  this  manor  as  to  this  tin  fine,  and  whether  it 
is  a  distinct  sum  that  each  tenant  was  to  pay,  or  whether 
the  20s.  paid  by  all  the  conventioaaries  was  assessed 
amongst  them  at  each  particular  year^  does  not  appear  to 
be  material,  because,  at  all  events^  it  is  a  tin  fine  paidby  alii 
the  eonventionaries.  It  must  mean  something  that  must 
give  them  some  privileges  and  some  rights  that  the  tenants  o£ 
the  other  manors,  who  paid  no  tin  fines,  had  not.  Thenative 
eonventionaries  pay  no  such  fines,  because  although  in  the 
caption  of  seisin  and  extent  it  is  said  20s.  for  a  tin  tine  from 
the  free  and  native  eonventionaries,  that  is  a  manifest  mis- 
take in  those  documents,  because  you  will  find  that  a.  free 
conventionary  is  said  to  pay  a  fine  of  tin  upon  each>  maa's 
holding,  and  in  the  native  eonventionaries  there  is  no  such 
mention,  and  it  means  some  pcivilege  clearly  applicable  to 
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taking  the  under-ground  property.    Free  tenants  pay  the 
-.  same,  and  it  is  by  such  payment  that  they  have  the  right  to 

V.  take  the  tin  in  this  manor,  whatever  right  they  may  have 

RBNTON.  j^  ^^^  other.  This  is  a  broad  mark  of  distinction  between 
this  and  the  other  manors,  sufficient  to  shut  out  the  evidence 
from  the  other  manors.  There  was  some  little  doubt  made 
yesterday,  when  this  matter  came  before  the  Court,  whether 
or  no  this  manor  was  ancient  demesne.  It  was  said,  it 
would  be  found  in  Domesday  that  Tewington  was  not  in 
the  hands  of  Edward  the  Confessor,  but  in  the  hands  of  the 
Earl  Harold,  in  the  time  of  Edward  the  Confessor.  The 
best  description  given  any  where  of  what  is  land  in  ancient 
demesne,  in  which  it  is  said  "  these  manors  are  called  the 
ancient  demesnes  of  the  Crown,  which  were  in  the  hands 
of  Edward  the  Confessor,  or  William  the  Conqueror,  and 
so  expressed  in  the  Book  of  Domesday,  made  or  begun  in 
the  14th  year  of  TFiV/ia/Ti  the  Conqueror." .  So  whenever 
a  question  arises  as  to  the  particular  lands  being  ancient 
demesne,  it  is  to  be  decided  by  the  production  of  Domes- 
day Book,  wherein  the  lands  which  were  in  the  possession 
of  King  Edward  are  called  Terra  Regis  Edwardi,  and 
those  which  were  in  the  possession  of  William  the  Conqueror 
are  called  Terra  Regis  {a).  What  is  described  in  Domes- 
day as  terra  regis  is  demesne.  Tewington  is  put  in  capitals 
as  all  the  other  manors  are.  Therefore,  upon  these  several 
grounds,  namely,  that  Tewington  was  ancient  demesne, 
the  tin  fine,  the  great  uncertainty  as  to  the  holding  in  other 
manors  from  the  parliamentary  survey,  and  the  doubt  whe- 
ther at  the  time  of  the  assession  roll  there  was  any  estate  of 
inheritance  at  all,  it  is  submitted  this  evidence  is  not  ad- 
missible. 

Follett,  ad  idem.  I  understand  that  it  is  proposed  not  to 
go  into  any  evidence  to  shew  the  peculiar  tenure,  but  to 
shew  by  the  custom  of  other  manors  what  is  the  custom  in 
this  manor.     To  entitle  them  to  do  that,  in  addition  to 

(a)  And  see  Scriven  on  Copyholds. 
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shewing  that  the  tenure  is  the  same^  they  must  shew  that 
the  manors  from  which  they  propose  to  obtain  evidence 
were,  together  with  that  in  dispute,  in  the  hands  of  the 
same  lord  before  legal  memory.  Shewing  the  tenure  ^  i'rC ' 
to  be  the  same,  amounts  to  nothing  at  all,  because  they  are 
almost  always  the  same.  The  copyhold  tenants  hold  by 
the  same  tenure,  and  yet  I  do  not  apprehend,  if  there  is  a 
question  concerning  the  custom  of  one  manor,  that  you  may 
shew  what  are  the  customs  of  other  manors^  because, 
although  the  tenure  is  the  same  in  all  manors,  the  custom 
is  not  always  the  same.  To  make  it  a  legal  custom,  it 
must  be  something  existing  before  the  time  of  legal 
memory,  and  must  be  supposed  to  exist  between  the  lord 
and  the  tenants  of  the  manor;  and,  therefore,  to  shew  the 
custom  of  one  manor  to  be  evidence  of  the  custom  of 
another,  it  must  be  shewn  that  the  manors  were  in  the  same 
hands;  so  that  it  is  probable  the  same  grants  and  privileges 
obtained  by  the  tenants  of  one  manor  were  granted  to  those 
of  the  other.  It  is  not  enough  to  shew  that  the  tenure  of 
each  is  similar  and  peculiar.  In  some  of  the  assessional 
manors  the  descent  is  to  the  wife  to  take  beneficially. 
Suppose  a  dispute  should  arise  as  to  the  right  to  take 
mines  in  one  of  the  manors,  would  it  be  allowed  that, 
because  the  right  of  descent  to  the  wife,  and  her  tenure 
was  the  same  in  such  manors,  the  parties  might  adduce 
evidence  as  to  the  mines  from  the  other  manors  i  If  that  be 
not  so,  I  would  suggest  it  is  upon  that  very  point  on  M'hich 
Mr.  Justice  Fortescue,  who  was  the  only  judge  that  agreed 
to  the  principle  of  the  decision  in  the  Duke  of  Somerset  v. 
France,  rests  his  judgment;  because,  from  Mr.  Justice  Por- 
tescue's  report,  it  appears  that  the  particular  reason  he  gave 
was,  that  these  manors  and  counties  anciently  made  one 
earldom,  and  consequently  belonged  to  one  earl  {a),  [Little" 
daUf  J.  That  is  not  according  to  the  history  of  the  times.] 
[Sir  J.  Scarlett.  There  was  no  Earl  of  Northumberland.] 
I  do  not  know  that  it  makes  any  difference  whether  it 
is  true  in  history  or  not;  but  it  is  the  ground  that  For- 

(a)  Vide  ante,  144,  t45, 148. 
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teseue,  J.  gives  for  that  decision;  he  says  there  was  an  Earl 
of  Northumberland  before  the  Conquest.  [IMtledale,i . 
There  was  no  Earl  of  Northumberland.]  I  submit  that  if 
BasiiTON.  ^jj^  manors  are  not  in  the  same  hands,  no  custom  which  grows 
^'  upon  one  manor  can  be  evidence  in  another.  There  can 
be  no  custom  arising  after  legal  memory;  and  therefore  U  is 
essentially  necessary,  besides  proving  the  tenure,  that  they 
should  shew  that  these  assession  courts,  which  are  relied 
upon  as  forming  the  link  of  connection  between  themanors, 
were  holden  before  legal  memory  whilst  the  manors  be- 
longed  to  one  lord,  who  directed  these  assession  courts  to 
be  held.  If  the  defendants  counselhad  done  that  they 
would  have  proved  both  their  steps,  and  might  havie  been 
entitled  to  produce  this  evidence. 

Wetherell,  A.  G,  in  answer  to  the  objection.  The  tenure 
in  all  the  manors  is  substantially  the  same.  It  is  a  temtre 
by  which  they  have  a  right  to  go  to  the  court  to  renew 
the  holding,  which,  with  a  little  variation  of  language,  is 
a  holding  where  they  are  bound  to  renew  from  seven 
years  to  seven  years;  the  holding  is  substantially  the  same; 
the  holding  is  by  right  in  the  tenant  to  have  his  temtre 
renewed,  with  an  obligation  upon*  him  to  renew  it.  Iden- 
tity of  holding  an  estate,  or  whatever  name  is  given  to 
it,  is  an  identity  in  terms  and  in  substance  perfectly  made 
out,  though  there  may  be  here  and  there  some  tittle 
variations  of  exception.  These  persons  had  the  same  right 
to  have  their  tenures  renewed  as  a  man  who  has  a  cove- 
nant for  a  perpetual  renewal  in  Ireland  has  a  right  to  liave 
it  renewed  (a).  There  can  be  no  dotibt,  if  the  custom  is 
that  a  man  should  go  to  the  lord  and  have  his  estate  re- 
newed upon  certain  suits  and  services,  he  has  just  the  same 
right  now  as  a  man  whose  tenure  is  expressed  at  the  will 
of  the  lord,  if  that  tenure  be  that  he  shall  invariably  renew : 
and  although  it  be  at  the  will  of  the  lord,  the  law  has  given 
a  right  to  the  tenant  to  have  it  renewed;  but  the -question 

(a)  Vide  post. 
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16,  to  renew  what?     This  similarity  of  tenure  or  holding  of  ^8^- 

the  estate,  which  was  expressed  in  that  document  in  ld37>  Bjomz 
18  subject  to  the  unsubstantial  variances  and  expressions  as  v- 

the  same  tenure  that  holds  now.     This  is  consonant  with 


that  tenure  expressed  upon  the  roll  and  the  parliamentary 
aqrvey,  and  consonant  with  those  apparent  consequences 
that  would  appear  to  result  out  of  that  tenure,  that  their 
tenure  was  less  than  freehold.  He  also  argued  that  the 
manors  of  the  ancient  duchy  were  a  municipium,  a  corpus 
or  community  so  united,  that  what  was  done  in  one  was 
evidence  of  what  might  be  done  in  the  others. 

Tindal,  S.G.  ad  idem.  Upon  the  evidence  idready  received 
it  sufficiently  appears  that  these   17  assessionable  manors 
formed  one  continued  uniform  district,  to  allow  evidence  to 
be  given  upon  any  one  part  of  it,  to  ascertain  the  rights 
between  the  lord  and  the  tenant  in  any  other  part.     As  far 
back  as  the  year  1230,  that  is,  the  1 5th  Henry  3,  we  shew 
that  15  of  these  manors  formed  the  subject  of  one  grant, 
and  that  in  a  very  short  period  afterwards   two  others, 
Calstockand  Trematon,  which  had  been  before  in  the  Crown, 
eame  again  into  the  Crown;  so  that  the  whole  17  were 
united  in  the  Crown  before  the  grant  to  the  Duke  of  Corn- 
wall.    We  have  also  shewn,  that  from  that  time  down  to 
the  present,  these  17  manors  have  been  constantly  united 
together,  the  force  of  that  grant,  like  an  act  of  parliament, 
having  kept  them  inseparable.     We  have  shewn  from  the 
earliest  period  the  three  descriptions  of  free  tenants,  con- 
ventionary  tenants,  and  natives  of  steek,  until  the  latter 
claaa  fell  off.     We  have  shewn  from  that  early  period  down 
to  Ae' present  time,  that  every  seven  years  there  has  been 
a  commission  issued  from  the  Duke,  by  which  commission- 
era  have  been  appointed  to  assess  and  new-rent  the  estates. 
We  have  shewn,  further,  that  the  distinction  between  free 
land  and  duchy  land,  or  Prince's  land,  is  known  not  in  one 
of  these  manors  only,  but  in  all  of  them.   And,  lastly,  we 
have  shewn,  that  in  the  whole  of  (he  17  manors^  the  custom 
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18S8.        has  been,  that  the  toll  of  tin,  where  it  is  free  land,  has  been 
divided  between  the  bounder  and  the  owner  of  the  fee ; 
and   where  it  is  duchy   land  or   Prince's   land,  between 
the  bounder  and  the  Prince.     These  several  facts  form 
Yon        ay.   ^g^fj^^f  ^^^.y^  ^  body  of  evidence  that  this  is  one  continued 

district,  as  will  let  in  the  evidence  which  the  plaintiff  imr 
seeks  to  submit  to  the  jury ;  that  evidence  being,  that  ihe 
rights  of  the  lord  as  to  the  pernancy  of  the  profits  below 
the  soil  in  one  manor,  shall  be  given  in  evidence,  to  shew 
his  rights  to  the  pernancy  of  the  same  profits  in  another. 
When  we  offer  this  evidence,  we  are  met  with  an  argument 
'*  that  it  is  not  admissible,  unless  we  can  shew  there  has  been 

one  tenure  in  one  person,  and  that  from  before  the  time  of 
legal  memory.  I  will  endeavour  to  apply  myself  to  both 
these  points,  to  shew  that  they  are  not  well  founded  in  law. 
First,  however,  it  is  submitted  whether  we  do  not  satisfy 
them;  for  in  seeking  to  establish  the  existence  of  a  custom 
beyond  the  time  of  legal  memory,  you  are  not  bound  to 
prove  that  the  thing  has  existed  from  the  time  of  Richard  1; 
all  you  can  shew  is,  that  it  was  done  so  far  back  as  living 
memory  goes.  Here  there  is  no  document  to  the  contrary; 
the  thing  itself  may  have  existed;  and  it  is  a  most  singular 
circumstance  that  we  have  been  able  to  produce  such  a 
well-connected  chain  of  evidence,  reaching  down  to  the 
present  day,  from  so  early  a  period  as  the  year  1230,  only 
41  years  subsequent  to  the  very  period  .to  which  they  say  we 
ought  to  extend  it.  What  cqstom,  or  what  right  to  tithe  has 
ever  been  carried  so  near  the  limit?  The  ordinary  princi- 
ple of  evidence,  that  you  must  carry  your  custom  up  to  the 
commencement  of  legal  memory,  w*e  have  satisfied,  because 
we  have  carried  it  so  near,  and  because  there  is  nothing  to 
contradict  the  legitimate  assumption,  that  Henry  III.  took 
what  he  gave  from  his  father  John;  and  if  you  assume 
this,  you  approach  so  closely  to  the  boundary  of  the 
time  of  legal  memory,  that  the  whole  case  may.  be 
almost  said  to  be  proved  upon  tlieir  own  ground.  But 
the  counsel  for  the  plaintiff  are  not  warranted  in  saving 


that  we  are  bound  to  prove  the  tenure  in  one 
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beyond  the  time  of  legal  memory;  I  appeal  to  the  case  of  the 
Duke  of  Somerset  v,  France,  The  plaintiff  relies  upon  the 
reason  given  by  Fortescue,  J,,  which  is  not  adopted  by  the  rest 
of  the  Court;  and  he  says  that  the  grounds  upon  which  they 
admitted  the  evidence  of  the  custom  of  one  manor  to  give 
y^jfipe  to  the  lord  was,  that  all  those  manors  were  originally 
held  of  one  earl.  There  was  no  evidence  before  the  Court 
of  the  period  when  they  were  so  held;  and  I  believe  the 
supposition  is  the  reverse  of  the  truths  and  that  there  was 
not  any  one  earl  who  had  them  all  (a):  and  I  am  siire  the 
probability  is  much  greater  that  such  uniform  tenure  arose 
from  the  relative  situation  of  those  counties  between  Eng- 
land and  Scotland.  It  was  one  common  cause  to  create 
one  common  holding  between  the  lords  of  adjoining  manors^ 
which  is  more  likely  than  that  they  should  have  been  in  one 
lord.  One  might  suppose,  where  incursions  were  so  fre- 
quent and  outrages  most  likely  to  be  committed,  and  the 
frequent  calling  out  their  tenants  imposing  harder  services, 
the  lords  might  give  those  tenants  descendible  estates  as  a 
reward  for  such  harder  services ;  such  cause  would  operate 
through  all  the  border.  The  same  cause,  we  know,  must 
have  existed ;  and  looking  back  to  those  dark  times,  the 
situation  of  those  counties  seems  to  have  occasioned  this 
uniformity  of  tenure  and  of  fine  in  each.  This  is  a  more 
probabk^account  than  the  supposition  made  by  the  learned 
Judge  (fi)  in  giving  *liis  own  report  of  his  own  judgment 
upon  the  case.  But  that  case  did  not  decide  a  point  which 
had  not  then  arisen,  for  the  first  time ;  it  refers  to  a  case 
decided  in  Kebie  (c),  where  the  custom  is  let  in  to  shew  the 
rights  of  lord  and  tenant  in  another  border  manor,  without 
any  such  reason  being  assigned ;  and  therefore  we  are  not 
bound  by  an  authority  that  there  must  be  one  tenure  in 
one  lord  before  the  time  of  legal  memory.  But  why  is  it 
to  be  before  legal  memory?  The  plaintiff  seems  to  think 
that  the  tenure  must  be  before  legal  memory;  on  the  con- 
trary, that  tenure  may  have  been  created  as  late  as  18th 

iji.FMfe  ante,  144,  5,8.  (6)  Forlescue,  J.  (c)  Ante,  146. 
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Edward  I.   There  is  no  reason  why  a  great  lord  might  not» 
TtZ^       up  to  that  year,  have  created  an  uniformity  of  tenure,  and 
V.  much  later  than  that  time  with  respect  to  the  property  we 

are  discussing,  because  the  statute  of  quia  emptores  (a)  did 
not  bind  the  King;  and  it  was  not  till  the  statute  of  Edw.^, 
de  prerogativd  regis {b),  that  the  tenants  in  capite  were  in- 
vented making  those  divisions;  and  therefore,  down  to 
the  year  1324,  long  before  which  we  shew  this  custom 
to  have  been  uniform  in  these  manors,  there  might  have 
been  the  very  tenure  created  by  which  the  lord  would  claim 
the  soil,  the  tenant  the  surface.  But  we  are  not  inquiring 
into  a  collateral  custom,  it  is  part  of  the  immediate  con- 
vention or  contract  what  the  lord  grants  and  what  the 
tenants  take ;  it  is  not  a  question  whether  a  fine  is  to  be 
paid  upon  the  death  of  a  tenant  that  arises,  but  what  has 
been  the  agreement;  and  when  it  is  clear  that  the  lord  hat 
granted  nothing  but  the  surface  to  the  tenant,  and  we  find 
in  the  grant  to  the  Duke  of  Cornwall,  in  1338,  and  still 
more  that  in  the  grant  to  Richard  of  Bordeaux  (c),  that  the 
King  expressly  passes  all  mines,  upon  what  principle  is  it 
we  are  to  be  restrained  from  inquiring  into  what  is  parcel 
of  that  grant.  Whether  a  thing  is  comprised  or  not  com- 
prised within  the  grant  is  matter  of  evidence.  We  find 
that  the  Crown  granted  all  the  mines  to  the  Black  Priiioct» 
and  afterwards  to  Richard  of  Bordeaux,  and  wa  have  a 
right  to  inquire  whether,  iu  the  whole  of  these  ass^ssionabk 
manors,  the  mines  were  taken  from  the  Crown  from  the 
earliest  period  of  time.  Now  I  have  assumed  for  a  moment 
that  the  legal  ground  upon  which  such  evidence  is  admitted 
is,  that  you  must  shew  something  of  the  manor,  and  tenure 
and  custom;  but  I  beg  to  observe,  as  far  as  the  cases  go. 
they  do  not  warrant  so  narrow  a  construction,  because  aH 
the  cases,  with  the  exception  of  the  first,  and  that  I  have 
shewn  to  be  reconcilable  with  the  uniform  situation  of  those 
border  counties — all  the  cases  that  have  followed  have 
adopted  a  wider  and  more  reasonable  ground,  they  have  all 
been  grounded  on  the  nature  of  the  country;  and  wlwre 
(a)  18  Edw,  I.  C.2.      (6)  17  Edw,  11.  st.  l,c.  6.      (r)  AnU,  155. 
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there  is  a  district  so  constituted  by  nature  that  you  would 
reasonably  suppose  there  would  be  a  uniformity  of  custom 
and  pernancy  of  profit,  evidence  like  that  we  now  con- 
tend for  has  been  received.  The  best  case  is  one  from  the 
Court  of  Chancery,  before  Lord  Uardwicke,  of  the  Dean 
0md  Chapter  of  E/y  v.  Warren  (a),  where  the  question  arose 
in  lands  within  a  level  of  the  fens ;  and  Lord  Hardwicke 
there  says,  *'  when  you  find  the  manors  are  so  situated  that 
thej  have  evidently  the  same  relative  rights,  such  evidence 
as  this  in  dispute  is  admissible.''  The  instance  applies 
here;  in  mining  districts  you  may  give  evidence  of  the 
custom  of  one  manor  as  establishing  the  right  in  another. 
After  that  came  the  case  of  Stanley  v.  White{b),  I  will  not 
state  that  case,  but  if  the  right  was  proved  to  exist  in  one 
part  of  an  intire  thing,  common  sense,  which  governs  the 
law  of  evidence  as  well  as  the  other  parts  of  our  law,  would 
say,  where  you  have  united  the  whole  in  one  character,  it 
would  be  right  you  should  give  evidence  from  one  part 
Aat  would  bear  upon  the  rest.  In  Lord  Hale's  Treatise 
open  Ports  of  the  Sea^  is  a  case  in  which  the  question  was, 
what  rights  the  tenants  of  lands  that  were  adjoining  the 
Severn  had  upon  the  river  Severn;  and  it  was  agreed 
that  evidence  might  be  given  in  one  manor  of  what  was 
done  in  other  manors  all  along  the  Severn,  which  served  as 
the  boundary  of  the  manors  usque  ad  medium  filum  aqua. 
In  that  case  there  was  no  inquiry  whether  there  ever  had 
been  one  lord  of  all  those  adjoining  manors,  any  more  than 
there  was  in  the  case  of  Stanley  v.  White:  whether  there 
had  origpnally  been  one  owner  of  the  parts  surrounding  and 
adjacent  to  it.  The  case  was  not  put  on  the  question  of 
one  original  tenure  beyond  the  time  of  legal  memory,  but 
upon  that  which  was  a  legal  ground:  whether  it  was  not 
reasonable  that,  where  the  territories  had  been  so  long 
united,  light  and  certainty  in  the  investigation  as  to  one 
part  would  be  afforded,  by  allowing  corresponding  evidence 
to  be  given  as  to  another  part.     This  has  been  followed  in 

(41)  t  Atk.  189.  (6)  U  East,  332. 
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two  or  three  subsequent  cases  of  The  King  v.  Ellis  {a),  in 
which  it  is  said  by  Liord  Ellenborough  (b),  *'  I  have  always 
thought  that  this  case  of  Lord  Hah  threw  light  upon  the 
nature  of  this  evidence,  and  shewed  that  it  is  to  be  con« 
sidered  rather  as  evidence  of  a  custom  pervading  one  com* 
mon  district  of  manors."  There  is  another  case  still  later^ 
Tyrwhitt  v.  Wynne  (c),  in  which  it  was  said,  **  when  once 
it  has  been  established  that  the  locus  in  quo  is  part  of  one 
intire  district,  honor,  or  manors,  it  is  competent  to  give  ia 
evidence  acts  done  in  other  parts  of  the  district."  I  con- 
tend that  sufficient  has  appeared  to  connect  together  from 
the  earliest  times,  indissolubly,  those  17  manors,  and  to  let 
in,  upon  a  question  of  quantity  of  enjoyment  between  the 
lord  and  the  tenant  in  one  manor,  what  is  done  in  another^ 


Sir  James  Scarlett.  Mr.  Brougham  observes  that  he  has 
shewn  a  distinction  in  the  tenure  of  these  manors  which 
destroys  the  admissibility  of  the  evidence  now  in  question^ 
He  says  the' manor  of  Tewington  is  of  ancient  demesne; 
There  is  something  in  the  generality  of  the  phrase  which 
leads  to  a  misconception.  If  he  means  that  the  manor 
itself  is  of  ancient  demesne,  that  is  one  thing;  but  if  he 
means  that  these  particular  lands  are  held  in  ancient 
demesne,  that  I  deny.  Lord  Coke  says,  that  lands  so  held 
are  held  of  a  manor  which  was  in  the  hands  of  Edward  the 
Confessor,  or  William  the  Conqueror.  If  these  lands  were 
held  of  a  manor  which  was  at  the  time  of  Domesday  in  the* 
hands  of  the  King,  then  the  plaintiff  would  make  out  his 
proposition  that  these  were  held  in  ancient  demesne.  But' 
the  distinction  seems  to  be  this :  lands  mentioned  in 
Domesday  to  be  holden  of  manors  in  the  hands  of  Edward 
the  Confessor,  or  William  the  Conqueror,  are  ancient 
demesne.  The  manor  must  be  in  the  King's  hands,  and 
the  lands  holden  of  that  manor.  But  the  manors  and  lands 
that  were  the  freehold  of  the  King  in  his  demesne,  are  not 
held  in  ancient  demesne.     It  was  never  contended  that 

(fl)  1  M.  &c  S.  662.  (6)  Ibid.  662.  (c)  2  B.  &  A.  554. 
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copyhold  lands  were  lands  in  ancient  demesne,  and  of  course 
leasehold  lands  are  not.  In  Brittle  v.  Dade{a\  the  de- 
fendant in  ejectment  pleaded  that  the  land  was  held  of  the 
manor  of  D.,  which  is  ancient  demesne.  The  plaintiff 
replied,  that  true  it  was  that  the  lands  aforesaid  were  held 
of  the  Dean  and  Chapter  of  Worcester,  as  of  the  manor 
of,  &c.,  which  manor  was  ancient  demesne,  but  that  the 
lands  were  copyhold.  The  defendant  rejoined,  that  the 
plaintiff  having  acknowledged  the  lands  to  be  ancient 
demesne,  it  was  no  matter  whether  they  were  copyhold  or 
frank-fee.  The  Court  held,  1st,  that  the  replication  was 
repugnant,  for  lands  held  as  of  a  manor  must  be  frank-fee, 
for  the  copyhold  lands  are  parcel  of  the  manor,  and  cannot 
be  held  as  of  the  manor,  and  therefore  the  replication,  by 
saying  they  were  held  as  of  the  manor,  and  that  they  were 
copyhold,  was  repugnant.  2dly,  The  rejoinder  was  naught; 
for  if  the  land  be  copyhold,  an  ejectment  lies :  first,  because 
copyholds  are  of  so  base  a  nature,  that  a  writ  of  right  will 
not  lie ;  secondly,  if  such  writ  did  lie,  it  would  be  incon- 
venient, because  copyholds  are  parcel  of  the  demesnes  of 
the  manor;  so  that,  if  they  are  triable  in  the  lord's  Court, 
the  lord  might  be  judge  and  party.  This  case  shews  that 
a  copyhold  is  not  held  as  of  a  manor;  it  is  parcel  of  the 
manor.  There  is  another  case  in  the  time  of  Lord  Mans- 
field which  illustrates  the  same  principle  (6).  An  applica- 
tion was  made  to  the  Court  for  leave  to  plead  ancient 
demesne  in  bar  to  an  ejectment.  It  was  stated  it  must  be 
with  the  leave  of  the  Court,  founded  upon  an  affidavit. 
An  objection  was  made  to  the  sufficiency  of  the  affidavit, 
because  the  affidavit  only  alleged  that  the  lands  in  question 
were^  holden  in  ancient  demesne,  and  that  they  were  holden 
of  the  manor  of  Godmanchester,  but  does  not  go  on  to 
allege  that  the  manor  of  Godmanchester  is  itself  holden  in 
ancient  demesne.  The  Judges  say  there,  that,  considering 
that  this  is  a  plea  not  going  to  the  merits,  and  that  the  claims 

(a)  1  Salk.  145,  S.  C.  per  nom.  (6)  Doe  d.  Rust  v.  Roe,  2  Burr. 
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of  ancient  demesne  are  not  to  be  encouraged,  the  affidavit 
^^       must  state  that  the  lands  are  held  in  ancient  demesne. 
V*  This  establishes^  that  if  these  lands  were  in  the  hands  of 

F  urth  D  ^^^  King  at  the  time,  or  if  they  were  copyhold  lands,  they 
could  not  be  lands  in  ancient  demesne,  whatever  the  manor 
might  be.  This  appears  to  dispose  of  the  objection  made, 
that  these  lands  were  in  ancient  demesne.  Now  we 
come  to  the  other  question.  Mr.  Erskine  s2L^Sf  that  one 
part  of  our  case  makes  it  leasehold ;  and  he  says  you  can- 
not give  in  evidence  usage  under  one  leasehold  to  explain 
the  rights  under  another.  If  Mr.  Erskine  will  concede  to 
us  that  the  lands  are  leasehold,  we  shall  not  ask  to  let  io 
this  evidence,  we  shall  be  contented  with  the  legal  conse- 
quences  of  that  concession.  But  my  learned  friend  says 
the  lands  are  copyhold,  and,  if  copyhold,  that  it  is  not 
usual  to  introduce  evidence  relating  to  copyholds  of  one 
manor  as  applicable  to  those  of  another;  but  if  he  will 
admit  the  land  is  copyhold,  we  will  not  ask  for  any  further 
evidence.  But  the  truth  is,  there  is  something  obscure, 
something  uncertain  in  the  nature  of  the  tenure,  which  is  a 
matter  for  the  jury  to  try,  and  on  which  your  lordships 
ought  to  have  all  the  light  we  can  obtain  to  explain  it.  It 
appears  quite  clear  that  at  one  period  these  lands  were 
leasehold;  whether  they  have  grown  by  usage  into  copy- 
hold, or  whether  an  act  of  parliament,  creating  a  right  to  a 
perpetual  renewal,  must  be  presumed,  from  an  enjoyment 
for  five  hundred  years,  may  be  a  question.  But  we  are 
now  considering  the  interest  the  tenant  takes  under  this 
species  of  tenure,  whatever  it  may  be.  Is  it  copyhold?  if 
that  be  conceded,  we  have  no  occasion  to  trouble  the  Court 
any  more ;  but  it  is  admitted  it  is  not  of  the  ordinary 
description  of  copyhold.  It  may  be'a  copyhold  of  a  pecu- 
liar character,  and  that  peculiarity  will  form  exactly  the 
ground  taken  in  the  case  of  the  tenant-right  estates,  for 
admitting  similar  evidence.  Those  estates  being  united  in 
some  common  peculiarity,  it  was  held  that  proof  of  the 
rights  in  one  was  admissible  in  a  question  concerning  the 
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^  rights  of  another.  1  venture  to  put  this  case  as  one  of 
copyhold.  It  is  supposed  that  copyholds  originatecf  in  a 
loog-continued  usage,  the  lord  allowing  the  tenant  a  right 
to  bis  tenure,  and  to  transmit  the  estate  to  his  heirs  in  a 
certain  order  of  succession,  grafted  upon  that  right.  Hence 
arose  corresponding  obligations  upon  both  lord  and  tenant, 
of  which  courts  of  justice  take  notice,  from  great  respect 
to  long  usage.  A  copyhold,  held  at  the  will  of  the  lord,  is, 
from  the  very  expression,  an  interest  in  the  tenant  derived 
from  the  lord  less  than  the  fee.  The  custom  of  the  manor 
binds  the  lord  to  give  the  tenant  an  interest  derived  from  the 
fee,  but  not  in  the  soil.  I  should  be  glad  to  ask  this  question, 
why,  if  a  copyhold  interest  could  grow  out  of  a  tenancy  at 
will,  it  might  not  grow  out  of  a  tenancy ybr  years?  In  one 
description  of  copyhold,  the  roost  universal,  it  is  a  tenancy 
at  will,  and  the  tenant  holds  by  copy  of  court  roll,  at  the 
will  of  the  lord,  according  to  the  custom  of  the  manor.  Is 
there  any  thing  inconsistent  in  saying  that  a  man  who  holds 
from  seven  years  to  seven  years,  by  custom  of  the  manor, 
had  a  better  estate  originally  than  a  mere  villein  or  copy- 
holder, because  he  had  it  for  the  term  of  seven  years; 
whereas  the  copyholder  might  have  been  turned  out  by  the 
determination  of  the  lord's  will  ?  It  has  been  urged,  that 
in  this  case  it  appears  that  the  estate  goes  to  the  widow, 
imd,  on  her  death,  to  the  husband's  heir,  and  not  to  the 
ex.ecutor:  the  same  objections  apply,  when  rightly  con* 
sidered,  to  ordinary  copyhold.  If  a  man  is  a  tenant  at  the 
will  of  another,  and  dies  before  that  will  has  been  determined, 
his  executor  will  take  the  tenancy  till  the  landlord  deter- 
mines the  holding  (a) ;  and  in  like  manner,  if  a  man  dies  in  the 
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(a)  A  freeman,  tenant  at  will, 
holds  quamdiu  ambabus  partibus 
piaaterUf  and  the  tenancy  deter- 
mioes  upon  tlie  death  of  either 
tenant  or  lord ;  but  the  villein 
tenant  at  will  held  ad  voluntatem 
immmif  and  as  he  could  not  deter- 
mine the  tenancy  by  his  own  act, 


it  would  seem  that  his  chattel  in- 
terest in  the  land  would  upon  his 
death  vest  in  his  executor,  in  the 
same  manner  as  any  other  personal 
property  which  the  lord  through  in- 
dulgence did  not,  or  which  by  cus- 
tom he  could  not  seize. 
It  is  almost  unnecessary  to  add> 
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course  of  holding  as  tenant  for  a  term  of  years,  his  widow 
would  not  hold  it  but  by  administration;  and  yet  what  is  a 
copyholder  but  a  tenant  at  will ;  and  therefore  all  the  ob- 
jections urged  to  the  nature  of  this  tenure,  as  going  not  to 
^'  the  executor  or  to  the  wife,  but  descending  to  the  heir, 
might  be  urged  against  a  copyhold  tenure  that  is  derived 
from  a  more  minute  interest.  A  chattel  interest  would  not 
at  law  descend  to  the  heir;  but  there  is  nothing  inconsistent 
in  presuming  that  such  interest  may  be  increased  into  this 
particular  tenure,  a  copyhold  tenure  created  by  usage,  and 
so  sanctioned  by  time,  that  the  lord  is  now  bound  to  renew 
to  the  heir  from  seven  years  to  seven  years,  and  that  the 
tenant  may  hold  the  estate  as  copyhold,  although  not  at  the 
will  of  the  lord.  If  there  may  be  such  a  tenure,  and  nothing 
is  found  in  the  law  books  from  which  its  incidents  may  be 
collected,  and  it  becomes  necessary  to  seek  for  those  inci- 
dents, would  your  lordships  shut  your  eyes  to  the  nature 
of  the  tenure  i  We  shew,  that  whatever  the  nature  of  the 
tenure  is,  it  is  distinct  from  that  of  ordinary  copyhold, 
leasehold,  or  any  tenure  commonly  known;  we  are,  there- 
fore, at  liberty  to  go  into  evidence  to  shew,  that  where  a 
similar  tenure  exists,  certain  incidents  exist  which  may  evi- 
dence those  of  the  manor  in  question ;  that  the  true  ques- 
tion before  the  Court  is  this,  that  where  peculiar  circum- 
stances have  created  a  species  of  estate  which  has  not  yet 
found  its  way  into  adjudication  in  courts  of  justice,  your 
lordships  arc  at  liberty  to  look  into  what  belongs  to  estates 
of  the  same  nature  and  tenure  in  other  manors.  Now  I 
disregard  for  this  purpose  all  the  little  variations  that  may 
exist  in  the  custom  of  various  manors.  I  do  not  ofifer  in 
evidence  the  custom  of  one  manor  to  explain  that  of  another; 
far  from  it.  The  true  understanding  and  application  of  the 
customs  of  one  manor  to  explain  those  of  another  is  this, 

that  the  modem  tenancy  from  year  estate  for  years,  with  all  the  inci- 

toyear,  called  in  common  parlance,  dents  belonging  to  that  tenure,  is 

tenancy  at  will,  which  in  law  is  not  the  tenancy  at  will  referred  to 

merely  a  renewable  and  defeasible  in  tlie  text. 
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that  where  the  tenants  of  a  manor  are  disputing  amongst 
themselves,  or  some  third  person  is  disputing  with  a  tenant, 
you  cannot  give  in  evidence  the  custom  of  one  manor  to 
shew  the  custom  of  another;  but  here  the  question  is,  what 
right  the  lord  has  in  particular  portions  of  land  that  appear 
to  be  held  from  seven  years  to  seven  years.  The  question  of 
manor  is  of  no  importance  (a).  Abolish  the  word  "  manor" 
for  a  moment,  and  suppose  that  the  grant  by  the  Duke  was 
of  so  much  land,  and  that  it  appears  he  has  held  a  court 
for  this  extensive  territory,  and  granted  his  land  in  this 
way  for  five  hundred  years — suppose  then  that  a  question 
were  to  arise  respecting  the  incidents  of  the  grant  of  one 
of  these  parcels,  there  being  no  entry  in  the  books  to  shew 
what  were  those  incidents,  could  it  be  doubted  that  the 
exercise  of  rights  under  similar  grants  would  be  admissible 
to  explain  what  was  the  nature  of  those  in  question.  The 
defendants  have  shewn  that  identity  of  character  by  which 
the  whole  territory  is  united,  the  nature  of  the  tenant's 
right,  whether  he  or  the  lord  has  the  soil  and  minerals,  is 
to  be  explained  by  evidence,  and  evidence  only,  as  the 
Court  cannot  infer  it  from  any  known  rule  of  law.  If  this 
were  an  ordinary  copyhold,  leasehold,  or  freehold,  there 
would  be  no  necessity  for  evidence  to  explain  its  incidents. 
The  plaintiff  must  not  assume  it  to  be  the  one  or  the  other. 
Your  lordships  are  looking  to  see  what  it  is,  and  if  it  should 
turn  out  that  the  tenants  have  had  the  minerals  and  the  soil, 
the  Court  would  say  this  tenure  must  have  been  freehold 
estate;  but  if  it  should  turn  out  that  the  lord  has  had  the 
minerals  and  the  soil,  a  different  conclusion  must  be  drawn; 
and  so  long  as  it  remains  in  doubt  it  can  only  be  explained 
by  evidence,  and  that  evidence  we  now  offer.  We  say  that 
the  manors  are  sufficiently  connected,  being  held  under  the 
Dukes  of  Cornwall  for  five  hundred  years,  subject  to  one 
particular  course  of  jurisdiction  and  administration;  and  it 
appearing  that  there  is  in  each  of  the  duchy  manors  a  tenure 
similar  to  that  in  the  manor  of  Tewington,  we  want  to 
shew,  that  though  the  conventionary  tenants  have  had  the 
(a)  Talbkedy  does  not  appear  to  be  a  manor.  Ante,  153,  330,  (a). 
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surface  for  five  hundred  years,  the  Duke  has  retained  the 
mines ;  and  therefore  we  have  a  right  to  know,  that  what* 
ever  it  was  the  Crown  parted  with  in  the  grant  from  seven 
years  to  seven  years,  by  a  perpetual  covenant,  the  soil,  or 
at  least  the  minerals,  did  not  thereby  pass.     This  we  pro- 
pose to  shew  by  evidence  of  acts  done  in  other  manors. 
Mr.  Brougham  says  there  is  a  certain  rent  in  TewingtoD, 
called  a  fine  of  tin,  with  reference  to  the  conventionary 
tenants,  and  he  says  that  does  not  appear  in  the  other 
manors.     I  apprehend  the  difference  in  the  reservation  cao 
have  no  effect  upon  the  quality  of  the  estate.     Mr.  ErsUne 
says  that  there  appears  in  the  parliamentary  survey  a  dif- 
ference in  the  different  manors.     I  apprehend  that  there  is 
no  other  difference  than  what  would  naturally  arise  from  the 
commissioners   going  from    one   manor  to   another,   and 
taking  the  customs  as  stated  by  the  tenants  in  the  way  io 
which  they  would  state  them.     All  go  to  that  which  consti- 
tutes the  peculiarity  of  the  tenure.     All  acknowledge  that 
they  take  from  seven  years  to  seven  years.     This  is  a  pecu- 
liar tenure,  which  did  not  originate  before  time  of  memory. 
It  is  for  the  plaintiff  to  destroy  the  inference  which  must 
be  drawn  from    the  circumstance  that  these  manors  are 
classed  together,  all  having  this  peculiar  incident,  an  asses- 
sion  court,  and  all  included  within  and  affected  by  the  same 
commission.     Upon  the  ground,  therefore,  that  there  is  a 
peculiar  tenure  in  a  particular  district,  applicable  to  a  cer- 
tain number  of  manors,  we  are  entitled  to  give  this  evi- 
dence. 

Dumpier,  ad  idem.  Sir  Martin  Wright,  in  treating  of 
tenure  (a),  quotes  Zasius  nnd  Craig,  as  authorities  for  saying 
''  that,  in  considering  the  nature  of  feuds,  the  custom  of  the 
country  where  the  feud  lies  is  to  be  nicely  observed. 
"  Natura  feodi,  ex  moribus  usuve  cujusque  provincia  ob- 
servatis,  recepta  est,*'  Cornwall  may  be  considered  not 
merely  as  a  duchy,  but  as  a  province  or  peculiar  district, 

(a)  Wright,  Law  of  Tenures,  37. 
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according  to  the  position  of  Lord  Hardwicke  {a)  already  (6) 
cited.  In  Bracton  (c)  mention  is  made  of  a  custom  peculiar 
to  Cornwall,  that  if  a  freeman  married  a  neif,  and  had  issue 
two  daughters,  one  should  be  a  neif  of  the  lord,  as  the 
mother  bad  been.  By  the  common  law  both  would  have 
been  free,  and  as  a  freeman  marrying  the  King's  neif  would 
have  incurred  a  fine,  it  seems  that  the  lord  in  Cornwall  was 
protected  in  some  degree  as  the  King  in  England.  We  have 
seen  from  what  has  been  read,  that  in  that  country  the  King 
of  England  had  peculiar  power.  It  was  formerly  in  itself 
a  kingdom,  "  OUm  cum  titulo  regni,^^  as  said  in  Hofman's 
Lexicon.  From  its  nature,  situation,  laws  and  language,  it 
may  have  been  originally  a  separate  kingdom,  as  Wales  or 
Ireland  were,  and  consequently  within  the  reason  of  the 
cases  cited  {d).     My  learned  friends  on  the  other  side  have. 
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(a)  Dean  and  Chapter  of  Ely  v. 
Warren^  2  Atk.  189. 

(b)  Ante,  947. 

(e)  lib.  4,  tr.  S,  c.  IS,  sec.  S. 
{d)  "  Neither  the  ancient  terri- 
torial earldom  nor  the  duchy  of 
Cornwall  appear  to  merge  in  the 
CrowD.    Thus  in  7  Edw.  2,  the 
King  took  the  fealty  of  Joan  Cris- 
py n,  sister  and  heir  of  Roger  Cris- 
jijii,  defunct,   for   the   hamlet  of 
Heoaeston  Arundel,  which  the  said 
Boger,  her  brother,  held  of  the 
King  10   capite,  eomitatu   Comu- 
bi^  m  manu  regit  exittente,  per  ser- 
Ticiam  50  solidorum  annuatira  ad 
castniro  de  Launceneton  solvendo 
pro    omni    servicio.      1    Abbrev. 
Rotol.  Original,  in  Scaccario,20Sb. 
Of  Reginald  de  Dunstanville,  it 
said,  '  Cooiitatum  Cornubiae   ha- 
bait,  et  omnia  qns  ad  dominum 
regem  pertinebant.'   Plac.  in  domo 
capital.  Westm.  asservat.  Abbrev. 
temp.  Rich.  l,&c.S24.    This  earl 
accordingly  pardoned  outlawries, 
i^tcf.  and  granted  to  his  burgesses 


of  Truveru  (Truro)  to  be  free  of  toll 
'  per  totam  Cornubiam.'  (Plac. 
de  Quo  Warranto,  temp.  Edzo.  1, 
2,  3,  111.)  '  These  earles  and 
dukes  have  from  the  beginning 
beene  priuileged  with  royall  iuris- 
diction  or  crowne  rights,  namely, 
giving  of  liberty  to  send  burgesses 
to  the  parliaments, returne  of  writs, 
custome,  toll,  mynes,  treasure- 
trovee,  wards,  &c.  and  (to  this 
end)  appointed  their  speciall  of- 
ficers, as  sherifie,  admirall,  re* 
ceyuer,  havener,  customer,  butler, 
searcher,  comptroller,  gaugeor,  ex- 
cbeator,  feodary,  auditor,  clarkeof 
the  market,  &c.  besides  the  L. 
warden,  and  those  others  before 
remembered,  whose  functions  ap- 
pertayne  to  the  iurisdiction  of  the 
stannary.  To  the  preseruation  of 
which  royalties,  our  parliaments 
have  ever  carried  a  reucrend  re- 
gard, &c.'  Carew,  Surv.  79.  And 
see  further,  as  to  the  prerogatives 
of  the  dukes  of  Cornwall,  Palmer, 
89 ;  Attorney  General  of  Frptce  of 
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I  contend^  fallen  into  an  error  respecting  ancient  demesne. 
These  tenants  in  convention  were  not  at  all  like  the 
King's  villeins  in  ancient  demesne ;  they  were  freemen  farm- 
ing under  terms  of  years.  The  tenants  in  ancient  demesne, 
who  had  peculiar  privileges,  were  more  like  the  fourth  class 
in  the  assession  rolls,  the  natives  of  stock.  Had  a  state  of 
villenage  never  existed,  the  privileges  of  ancient  demesne, 
now  called  customary  freehold,  could  not  have  arisen,  for  it 
is  supposed  by  Blackstone  and  others,  that  such  freehold 
could  only  have  been  created  in  consequence  of  a  freeman 
taking  lands  held  in  villenage.  Being  a  freeman  he  could 
not  be  removed  as  a  villein,  and  he  could  remove.  He  held 
by  villein  services,  but  he  was  in  a  different  situation  from  a 
villein,  who  could  hardly  have  been  said  ''  to  hold/'  but  was 
at  the  lord's  will.  There  seems  also  another  error  of  my 
learned  friends,  the  confounding  the  tenure  with  the  custom 
of  a  manor.  They  laid  considerable  stress  on  the  fact  that 
the  estates  were  transmitted  by  different  customs  in  diff^erent 
manors  after  the  death  of  the  tenants ;  in  some  cases  to  the 
widow,  in  others  to  the  eldest,  or  vQungest  son.  The 
answer  is  that  such  customs  may  naturally  arise  in  different 
manors  according  to  their  situation  and  character,  whether 
it  was  maritime,  inland,  mining  or  fishing ;  and  would  be 
created  by  the  caprice  or  indulgence  of  the  lord.  But  the 
tenure  of  such  tenants  must  first  be  established;  their  estate 
in  quality  and  quantity  must  be  first  shewn,  then  those 
caprices  and  indulgences  of  different  lords  may  well  super- 
vene, and  often  be  different  in  the  different  manors.  But 
the  same  evidence  which  will  shew  the  estate  of  the  tenant 
in  one  manor  will  shew  it  in  another;  though  evidence 
which  proves  that  the  estate  in  one  descends  in  a  peculiar 
way,  will  not  prove  that  the  estate  in  another  manor  must 
descend  in  a  similar  way.  My  learned  friend,  Mr.  Patteson, 
said,  that  a  fine  of  tin  is  payable  by  the  common  law.    The 


Wales  V.  iS^  AubyUf  bart.  and 
others,  Wightw.  107;  17  Edw. 
4,c.  1;  2  1/7.0.4;  1  H.  8.  c.  9, 


s.  5."     Mann.  Exch.    Pract.     2d' 
edit.  385  (b)     As  to  the  office  of 
fsodari/,  vide  ibid,  393  (o),  4«9,  n. 
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lord  receives  as  lord  of  the  soil,  by.  common  law,  a  portion, 
regulated  in  its  amount  only  by  the  law  of  the  stannaries 
or  by  custom.     That,  perhaps,  may  go  some  way  to  explain 
a  difficulty  respecting  the  fine  of  tin.     The  freehold  tenants 
appear  to  pay  a  quit  rent  and  a  fine  certain  of  tin ;  the 
former  is  for  the  surface,  the  latter  for  the  subterranean 
part  of  their  holding.     The  nature  of  this  province  of  Corn- 
wall was  so  well  understood,  that  probably  the  common 
doctrine  that  the  ownership  of  the  surface  extends  to  the 
centre  would  not  have  prevailed  there  in  early  times.    Such 
an  ownership  in  a  mining  country  would  be  indefinite  in 
comparison  with  the  same  in  a  merely  agricultural  country. 
It  may  be  said  that  in  other  parts,  mines  are  conveyed  by 
feoffments  without  any  express  mention  of  them.     The 
answer  is,  that  at  the  times  of  such  feoffments,  no  mines 
perhaps  were  thought  of  in  those  parts,  and  not  reserved. 
In  Cornwall  it  was  different ;  they  were  known  there  from 
the  earliest  times.    Hence  a  freehold  tenant  whose  personal 
services  (a)  were  only  considered,  would  pay  a  small  or  quit 
rent  for  the  surface ;  he  would  pay  also  for  the  minerals  a 
small  or  certain  fine  of  tin,  as  his  feoffment,  without  more, 
did  not  extend  beyond  the  surface  (A).     But  the  farmer  of 
the  land  on  a  term,  whose  personal  services  were  nothing, 
and  whose  farm  was  the.  only  thing  regarded,  would  pay  in 
the  nature  of  rack  rent  also  for  the  minerals,  if  they  were 
demised.     As,  however,  nothing  is  more  uncertain  than 
produce  of  mines,  how  was  this  rack  rent  to  be  settled  ? 
The  way  would  be  to  pay  a  fine  proportioned  to  the  pro- 
duce.     Hence  the  ''  fine  of  tin"  paid  by  the  individual 
tenants  is  in  blank,  and  its  amount  is  given  as  an  average 
'*  valet  per  annum."     The  ore  must  first  be  won,  before  a 
fine  or  rent  could  be  fixed.  Then,  when  the  King  no  longer 
chose  to  demise  the  minerals  under  these  agricultural  farms 
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(a)  Homage  created  a  warranty. 
Vide  Littleton,  sect.  143,  Co.  Litt. 
101a.' 
..(b)  It    appears    in    Curtis  y. 


Daniellf  10  East,  273,  that  the 
freeholders  of  a  Cornish  manor 
had  not  the  tin  under  their  free- 
holds. 


Wr-'     ■      . 
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18S&        to  the  respective  tenants,  they  would  cease  to  pay  this  rent 
or  fine  of  tin^  and  it  appears  that  they  cease  to  pay  it,  for  it 
is  not  mentioned  after  the  toll  tin  of  the  manors  was  demised 
BREVToif.     iQ  Qijg  person. 
Fourth  Day. 

Brougham,  in  reply.  The  defendant's  counsel  appear  to 
argue  in  a  circle,  they  beg  the  question,  as  is  the  mode  with 
those  who  argue  in  a  circle ;  and  they  are  led  into  it  by  the 
nature  of  the  principle  we  are  discussing,  which  is,  that  you 
are  to  try  the  incidents  of  the  tenure  in  one  manor  by  the 
examination  of  another  manor  of  the  same  tenure.  If  it  were 
the  same  tenure  in  every  respect,  there  would  be  no  occasiori 
to  call  any  evidence.  But  Mr.  Erskine  has  stated  the  true 
principle.  The  tenure  must  be  the  same  in  all  partienhtii^ 
except  the  particular  in  dispute.  If  the  matter  of  fact  ^indk 
gives  rise  to  the  question  under  discussion  has  never  arisen  iif 
a  particular  manor,  but  in  all  other  respects  its  tenures  or  cus- 
toms resemble  those  of  other  manors,  you  may  import  evidence 
from  one  of  these  other  manors  to  explain  and  corroborate 
the  law  or  custom  in  the  manor  in  question.  It  is  not 
easy  to  keep  the  question  of  custom  and  tenure  distinct 
When  the  tenure  is,  to  hold  to  me  and  my  heirs,  according 
to  the  custom  of  the  manor,  it  is  impossible  to  avoid  ira« 
porting  the  custom  into  the  tenure.  It  is  in  vain  to  attempt 
to  draw  a  line  between  the  two.  No  such  distinction  can 
be  supported.  Upon  one  occasion  Lord  Kenyan  ex-' 
pressly  says,  the  custom  of  one  manor  and  the  custom 
of  another  is  exactly  the  tenure  of  one  manor  and  the 
tenure  of  another.  It  is  very  difficult  to  draw  a  line  be- 
tween the  tenure  and  incident ;  that  which  determines  my 
holding  is  parcel  of  the  tenure.  If  I  hold  till  I  commit 
a  forfeiture,  that  is  part  of  the  tenure;  yet  the  custom 
shall  regulate  what  is  or  is  not  a  forfeiture.  In  one  manor 
a  forfeiture  is  incurred  by  committing  waste;  but  how 
is  that  waste  which  is  the  cause  of  the  forfeiture  to  be 
determined  ?  The  holding  in  some  manors  is  for  the  joint 
lives  of  the  lord  and  the  tenant,  instead  of  being  to  him  and 
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his  heirs,  the  death  of  either  deteroiining  the  holding.     For-         18$8. 
feiture  is  part  of  the  tenure ;  I  forfeit  because  I  have  com-        zT"^^ 

ROWE 

mitted  waste.     In  one  manor  I  have  a  right  by  custom*  to  v. 

cut  trees  and  dig,  and  but  for  the  custom  it  would  be  Bremtow. 
waste,  and  a  forfeiture.  Then  the  defendant's  counsel,  fol- 
lowing to  a  certain  degree  the  nature  of  the  subject,  make 
these  assumptions.  The  Attorney  Geneial  says  they  were  a 
great  district  of  manors  ;  he  calls  them  amunicipium;  the 
Solicitor  General  says  they  formed  one  uniform  district; 
Sir  J.  Scarlett  says  that  they  were  a  great  part  of  the  country, 
thatsometimes  they  were  called  a  number  of  manors,  atothers, 
a  great  district  granted  to  the  Duke  of  Cornwall,  but  that 
they  wereall  one  and  the  same  thing, resembling  each  other  in 
all  particulars.  That  is  the  question^  do  they  resemble  each 
other  in  all  particulars  ?  If  they  were  all  the  same,  cadit 
qtUBStio ;  the  question  is,  do  the  tenants  in  Tewington  hold 
in  the  same  way  as  the  tenants  in  another  manor  i  We  con- 
tend that  it  is  necessary  for  the  other  side  to  begin  by  shew- 
ing that  the  tenure  is  the  same  in  other  particulars  than  the 
particulars  in  dispute.  The  Solicitor  General  says  you  are 
not  to  go  so  far  back  as  the  time  of  Richard  I.  either  to 
shew  a  common  possession  in  one  lord  or  to  shew  the 
existence  of  the  tenure  or  custom  in  dispute,  because  in  no 
case  can  living  memory  go  so  for  back,  and  in  99  cases 
out  of  an  hundred^  documentary  evidence  cannot  go  so  far 
back.  I  agree  to  that  certainly.  But  then  you  must  take 
care  that  the  evidence  in  the  cause,  which  goes  further  back^ . 
does  not  negative  your  position.  For  though  it  is  upon 
you  to  shew  to  the  Court  reasonable  evidence  as  far  back 
as  jou  can^  that  the  manors  were  in  the  same  possession,  and 
that  the  customs  and  the  holdings  were  the  same;  yet  after 
you  have  gone  as  far  back  as  you  can,  if  it  appear  that 
before  that  time  facts  existed  inconsistent  with  your  conclu- 
sion upon  both  points,  there  is  an  end  of  your  argument 
Two  of  the  manors  in  question,  Moresk  and  Tybeste, 
having  come  to  Henry  III.  by  escheat  (a)  the  difficulty  in 
which  the  defendants  are  placed  is  not  that  they  have  not 
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gone  back  near  euough  to  the  year  1189,  to  shew  unity  of 
^^^^^       possession^  but  that  they  have  gone  too  far  back  to  make  it 
«•  pQ3sible  there  should  be  that  unity.    They  have  shewn  that 

7^.T^k  T^«l  fi^S^^  ^^  '"°®  ^f  these  manors  were  acquired  by  perfectly 
different  titles,  that  they  came  into  the  Crown  in  one  mode, 
and  out  of  the  Cmwn  in  another  within  the  time  of  legal 
memory.  Sir  J.  Scarlett  then  says,  why  might  not  a  copy- 
hold interest  grow  out  of  a  tenancy  for  years,  as  out  of  an 
estate  at  will  ?  It  is  very  possible  that  this  might  happen  (a). 
But  for  two  good  reasons,  these  supposed  copyholds  could 
not  have  grown  up  in  this  way.  In  the  first  place,  copy- 
holds must  clearly  be  before  time  of  memory,  and  in  the 
next  place,  at  the  will  of  the  lord ;  and  by  Sir  J.  Scarletfn 
own  argument  these  were  leasehold,  because  in  the  seventh 
of  Edward  the  dd,  if  their  evidence  is  good  for  anything, 
from  the  assession  roll  there  is  a  commission  to  lease  uX 
whatever  rent  the  commissioners  think  best  for  the  interest 
of  the  lessor,  and  turn  out  tenants  for  their  waste,  and  allow 
other  tenants  to  come  in  who  might  bid  over  their  heads, 
shewing  that,  if  there  was  anything  in  their  evidence,  this 
was  leasehold,  and  not  copyhold.  But  there  is  another 
reason  why  it  could  not  be  copyhold  according  to  the  case 
of  my  learned  friends.  There  is  a  charter  of  1 1  Edw.  3, 
constituting  the  duchy,  which,  by  the  Prince's  case  (6),  as 
well  as  the  Sutton  Pool  case(c),  is  held  to  be  of  the  force 
of  an  act  of  parliament,  and  renders  the  duchy  lands  inalien- 
able, and  there  could  have  been  from  that  time  to  this  no 
change  effected  in  this  estate  that  involved  or  implied  a 
departing  with  any  portion  of  it,  and  as  it  was,  so  it  must 
continue.  That  is  an  answer  to  the  idea  of  implying  and 
inferring  acts  of  parliament.  Whilst  there  is  found  one  ex- 
isting statute  which  distinctly  enacts  that  all  these  manors 
shall  be  in  the  Crown,  with  all  their  appurtenances,  and  all 
their  incidents,  and  that  they  shall  be  inalienable  from  the 


(a)  Fide  Mann.  Excli.  Pract.  363, 4.        (6)  8  Co.  Rep.  13.      ' 

(f )  Attorney  General  v.  MayoTy  SfC.  of  Plymouth,  VVightwick,  134. . 
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duchj,  the  Court  uever  can  ^presume  an  act  of  parliament' 
against  it.  A  legal  custom  must  have  a  possible  legal 
origin,  consequently  in  the  face  of  an  act,  which  makes  such 
an  origin  impossible,  no  enlargement  of  interest  could  have 
taken  place.  The  Solicitor  General. cited  tl^e  case  of  Slati' 
ley  V.  White  (a).  Lord  EUenborough  there  iMiys,  **  The  pre- 
sumption from  the  evidence  is,  that  all  the  land  of  the  belt 
belonged  originally  to  the  same  person,  and  that  when  he 
granted  it  out  to  othersj  he  reserved  the  right  to  the  trees. 
then  grpvi'ing,  or  thereafter  to  grow  in  the  soil."  It  was 
upon  this  and  other  decisions  of  Lord  EUenborough,  that  £ 
founded  the  objection  which  I  made  when  this  case  was 
"  last  before  the  Court  (6).  The  Solicitor  General  also  alluded 
to  Tyrwhitt  v.  Wynne  (c),  which  shevvs,  that  when  once  you 
establish  that  there  is  a  district  having  an  identity  of  custom 
or  tenure,  you  may  go  from  the  one  to  the  other  for  the 
purpose  of  explanation  or  corroboi'lation ;  and  he  says, 
that  this  may  all  have  been  done  before  the  statute 
of  Quiaemptores,  as  if  it  were  a  question  of  subinfeudation. 
Here  there  is  no  mesne  manor.  They  are  distinct  manors 
vesting  in  the  same  person  by  various  titles,  and  coming 
from  various  quarters.  There  is,  therefore,  nothing  to 
shew  one  common  nature,  or  one  common  holding. 


2iBl. 
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Lord  Tenterden,  C.  J. — I  am  of  opinion  that  the 
Court  is  bound  to  receive  the  evidence.  It  appears  that 
there  were,  before  the  creation  of  the  duchy  of  Cornwall^ 
at  the  time  it  was  created,  and  since  that  period,  down  to 
the  present  time,  certain  courts,  held  usually  from  seven 
years  to  seven  years,  under  a  commission  from  the  lord 
of  the  soil,  whosoever  he  might  be,  directed  to  certain 
persons,  requiring  them  to  repair  to  those  several  manors, 
then  united  under  one  lord,  and  to  hold  the  courts.  In 
pursuance  of  this  commission,  septennial  courts  were  hoUen 
in  the  different  manors;  one  court  could  not  conveniently 
he.  holden  for  all  of  them,  a  distinct  court  was  therefore 

la)  14  East)  342.  (l)  AniCy  133.  (c)  2  B.  &  A.  552. 
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18S8.  holden  for  each.  If  we  look  at  one  part  only  of  the  evi* 
dence,  we  find  that  in  every  instance^  in  every  manor,  men- 
tion is  made  of  these  conventionary  tenants,  who  are  said  to 
take,  not  to  hold  from  seven  years  to  seven  years,  for  the 
period  of  seven  years.  They  are  distinguished  in  every 
one  of  the  manors  from  the  free  tenants ;  and  they  are  dis* 
tinguished,  till  the  distinction  was  abolished,  from  villeins 
or  bondmen.  In  all  the  manors,  therefore,  we  find  these 
different  classes  of  tenants,  and  in  all,  the  conventionary 
tenants  take  their  tenements  from  seven  years  to  seven  years. 
If  there  were  nothing  more  in  the  case  before  us  but  what 
I  have  mentioned,  that  alond  would  be  very  strong  indeed. 
But  there  is  this;  at  the  time  of  the  survey  made  under  die 
authority  of  the  Commonwealth  parliament,  certain  com- 
missioners went  down  to  take  an  account  of,  and  put  a 
value  upon,  all  this  property ;  they  assembled  before  them 
the  tenants  of  these  different  manors,  and  we  find  that  on 
that  occasion  in  every  manor  the  tenants  represented  in  sub- 
stance, that  although  there  ought  to  be  these  septennial 
courts,  for  various  reasons  assigned,  yet  that  their  tenure  did 
not  end  at  the  expiration  of  the  seven  years,  but  that  they 
had  some  further  right  of  renewing.  If  we  take  the  first 
head  of  evidence,  thiU  makes  the  conventionary  tenants  all 
leaseholders;  if  we  take  the  second,  that  would  give  them 
a  peculiar  character  and  interest  beyond  that  of  mere  lease- 
holders, but  it  is  not  necessary  now  to  define  what  that  chai* 
facter  may  be.  The  same  character  and  interest  are  given 
to  this  class  of  tenants  in  every  manor.  The  tenure  is  one 
of  a  very  singular  nature,  unlike  anything  we  know  or  have 
heard  of  in  any  other  part  of  the  kingdom,  but  as  regards 
all  these  manors  it  is  uniform  and  the  same.  In  order  to 
learn  the  incidents  belonging  to  this  very  peculiar  tenurci 
and  what  rights  the  lord  and  the  tenants  have  respectively, 
we  must  see  what  has  been  done  throughout  every  part 
of  the  district.  Can  we  learn  what  the  reciprocal  rights  of 
the  lord  and  tenants  are  in  one  part,  without  knowing  vi^hat 
they  are  in  other  parts  of  the  district,  the  tenements  in  each 


-•i 


ROWE 


HIOHAELMAS  TERM,  IX  GEO.  IV.  ^63 

part  beiog  holden  in  the  same  manoer  and  of  the  same        1828. 

lord?  (a)     Without  referring  to  authority,  or  to  any  nice 

rules  or  technical  distinctions;  without  considering  whether  v. 

in  all  those  manors,  at  the  time  when  they  were  in  different     ^i^^vtov. 

bandar  these  several  classes  of  tenants  existed,  with  the 

same  peculiarities  of  tenure,  it  appears  to  me  reasonable, 

when  I  find  they  have  existed  in  all  these  manors  from  very 

ancient  times,  that  we  should  receive  evidence  of  what  has 

been  done  in  all  of  them,  where  a  question  arises  in  any 

one  manor  relating  to  the  respective  rights  of  the  lord  and 

the  tenants.   I  do  not  consider  that  this  is  a  question  whether 

the  custom,  of  one  manor  is  to  be  given  in  evidence,  to  shew 

the  custom  of  others.  The  observation  made  by  Mr.  Dampier 

is  very  correct,  and  it  is  one  that  had  passed  in  my  mind.   If 

you  were  to  endeavour  to  shew  thafin  one  of  these  manors 

the  eldest  daughter  had  taken  alone,  without  her  sister 

being  joined,  we  could  not  receive  evidence  that  in  another 

manor  such  was  the  course  of  descent.     So  if  the  inquiry 

were,  whether  in  one  manor  the  widow  was  to  hold  during 

widowhood,  or  for  life,  we  could  not  receive  a  custom  or 

usage  which  had  prevailed  in  another  manor  to  explain  it; 

because  those  are  all  distinct  matters,  perfectly  separate 

horn  the  great  question  in  this  cause,  which  is,  the  char 

racter  of  these  tenants,  and  the  rights  resulting  from  this 

character,  to  the  lord  on  the  one  side,  and  to  the  tenants 

on  the  other. 

Bay  LEY,  J. — The  object  of  the  evidence  now  tendered 
is  to  shew  what  the  rights  of  the  tenants  in  one  manor  are 
by  evidence  of  what  rights  are  exercised  by  the  tenants  in 
other  manors.  Generally  speaking,  you  cannot  preve  what 
is  the  custom  of  one  manor  by  shewing  the  custom  of 
another,  unless  you  shew  a  connexion  between  the  two,  and, 
probably,  unless  you  can  shew  also  that  there  has  been  in 
former  times  a  superior  court  for  both,  at  which  court  the 
customs  which  are  applied  to  both  may  have  been  created. 

(fl)  Vide  po$t,  ^73,  (6). 
T  2 


^64  CASES  IN  THE  KINg's  BENCH,    ' 

.J  In  tbis  instance,  the  different  courts  are  held  for  each  manor 
ftowE  separately,  .but  the  same  person  holds  the  courts  in  each, 
B  ^*ro»  *"^  '^y  ^'^^  same  commission.  If  the  question  were  con- 
FooVtb  Day.  corning  the  custom  of  this  manor,  I  do  not  think  you  would 
have  the  power  of  proving  by  evidence,  resulting  from  the 
usage  in  other  manors,  what  that  custom  was,  whether  of 
descent,  or  of  the  widow's  right  to  free  bench,  or  the 
husband's  to  courtesy,  because  all  these  are  collateral  to 
the  question  of  tenure.  But  in  a  case  like  the  present,  in 
which  you  have  the  terms  of  the  tenancy  in  very  early  periods, 
tvhere  that  tenancy  has  continued  down  to  the  present 
time,  and  is  described  in  terms  which  throw  no  light  on 
the  question,  whether  the  tenant  is  or  is  hot  to  take  the 
minerals,  when  you  find  that  there  are  leases  from  the 
same  person,  contemporaneous  and  in  precisely .  the  same 
words,  I  think  you  have  a  right/  after  a  very  long  series  of 
years,  to  inquire  whether  usage  has  or  has  not  supplied  that 
which  the  language,  of  the  document  itself  does  not  supply^ 
You  may  inquire  what  rights  the  tenants  under  similar 
leases  have  froni  time  to  time  enjoyed,  and  what  have  been 
denied  to  them,  and  thus  collect  the  meaning  of  the  dis- 
puted document.  A  document  may  be  construed  by  cus* 
torn,  in  a  way  different  from  that  which  its  language  would 
allow,  because  by  invariable  usage  similar  words  in  similar 
documents  have  been  so  construed.  Thus  a  grant  to  Jl.  to 
hold  for  the  lives  of  ^.  B.  and  C.  successive,  upon  the  death 
of  A.  to  whom  would  it  go?  Custom  has  fixed  upon 
those  words  the  line  and  course  in  which  property  of  that 
description  is  to  pass.  In  the  case  before  us,  I  learii  from 
one  of  the  earliest  documents,  the  Extent  of  the  Manors, 
that  there  was  at  that  time  a  description  of  persons  in  kll 
those  manors  who  held  by  free  convention;  and  if  the  docu- 
ment itself  contains  the  terms  of  the  convention,  there  is  no 
difficulty ;  but  in  that  respect  the  document  is  totally  silent, 
and  states  nothing  more  than  that  such  persons  respectively 
bold  certain  portions  of  land  at  certain  rents,  giving  no  expla- 
nation of  the  rights  of  that  particular  class.   Hence  I  am  jus- 
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lified  in  assuming  there  may  be  something  like  general  terms 

upon  which  the  tenants  hold  in  all  the  manors.    Again,  when 

I  look  at  a  document  nearly  contemporaneous,  the  Caption     ^    P' 

Brenton 
of  Seisin,   I  find  a  greater   degree  of  particularity  as  to    p    nh  D  * 

the  convention;  but  the  instrument  is  perfectly  silent  on  the 
subject  of  minerals,  with  one  exception  only,  the  fine  of 
tin;  and  upon  the  subject  to  which  our  attention  is  now  par- 
ticularly directed,  the  right  of  the  tenant  to  work  copper  ore, 
or  to  dig  for  minerals  in  general,  there  is  nothing  stated. 
When,  therefore,  of  the  two  most  ancient  documents,  one 
is  perfectly  silent  as  to  the  terms  of  the  convention,  and  the 
other,  though  it  specifies  many  terms,  is  not  sufficiently 
specific  as  to  the  question  in  dispute,  and  when  this  is  the 
case,  not  only  with  respect  to  one,  but  all  of  the  conven- 
tionary  tenants  in  this  manor,  and  when  in  other  manors, 
where  the  grants  are  made  by  the  same  commissioners,  whe- 
ther of  the  Crown  or  of  the  Duke,  similar  terms  are  used,  I 
think  we  are  justified  in  presuming  that  there  may  be  some- 
thing like  general  terms  upon  which  the  tenants  of  all  the 
manors  hold ;  and  if  for  a  series  of  years  usage  has  put  a 
construction  upon  the  terms  of  the  grant  in  one  manor,  I 
think  that  evidence  of  such  usage  is  admissible  to  throw 
light  upon  the  true  construction  of  the  same  language  in 
another  manor.  Upon  these  grounds,  the  impression  upon 
my  mind  is,  that  this  is  receivable  in  evidence. 

LiTTLEDALE,  J. — I  have  very  considerable  doubts  upon 
this  question,  and  am  not  prepared  to  say  it  is  admissible. 
However,  not  having  made  up  my  mind,  I  need  not  give 
any  reasons,  but  should  I  differ  from  my  learned  brothers 
I  will  mention  it  on  Monday  (a). 

Parke,  J.  was  gone  to  chambers. 

(a)  The  following  passage  from  letten  or  committed  together  unto 

Madoi's  History  of  the  Exchequer,  the  sheriff,  made  the  fund  out  of 

649,  may  be  thought  to  throw  some  which  the  annual  ferm  to  the  Crown 

light  upon  this  question : — ''  The  arose.    Those  manors  and  land? 

CorpusComitatAs  consisted  of  seve-  were  such  as  lay  within  the  sheriffs 

ral  manors  and  lands,' which  being  coUnty.  It  was  so  in  general.  9ut 
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Rowi 

V, 
BR£NT0V. 

Fifth  Day. 

A  bill  of  ex- 
ceptions lies 
upon  the  re- 
ception of 
improper  evi- 
dence on  a 
trial  at  bar. 


FIFTH  DAY(«). 

LiTTLEDALE,  J. — There  was  a  question  discussed  on 
Saturday^  upon  the  admissibility  of  certain  evidence.  At  the 
time,  I  entertained  some  doubt  about  it.  I  have  considered 
the  point,  and  I  am  satisfied  v^ith  the  grounds  which  were 
taken  by  the  other  members  of  the  Court  upon  that  subject. 

Brougham,  Perhaps  upon  this  point,  your  lordships  will 
suppose  we  have  now  tendered  a  bill  of  exceptions,  though 
we  have  not  made  up  our  minds ;  regularly  speakingi  we 
ought  to  do  it  at  the  moment. 


Lord  Tenterden,  C.J. — Certainly;  you  may  tender  a 
bill  of  exceptions  if  you  please. 


Brougham.  We  have  looked  at  the  statute,  (IS  Edw.  I, 
s.  1,  c.  31,)  and  it  makes  no  difference  where  the  trial  is  at 
bar. 


(I  cannot  tell  by  what  accident) 
there  were  anciently  certain  manors 
l^ing  in  Cornwall,  which  belonged 
to  the  ferm  of  Devonshire.  For 
example.  In  the  5th  year  of  King 
Hejiry  2,  (6),  in  the  18th  year  of 
the  same  king  (c),  in  the  7th  year  of 
King  Richard  Ul  (d),  and  in  the 
lOlh  year  of  King  Edzmrd  1st  (e)." 
It  would  seem,  however,  from  the 
Inst  reference,  that  the  manors 
there  spoken  of  were  transferred  to 


the  farm  of  Devonshire,  on  aocounl 
of  the  earldom's  being  in  the  hands 
of  a  subject.  It  appears  by  an  entry 
in  theCommunia  of  the  Exchequer, 
Trin.  18  Edw,  I.  (Mad.  659  (i\) 
that  the  sheriff  of  Cornwall  wa^ 
allowed  to  pass  his  accounts  by 
deputy,  on  the  ground  of  his  being 
detained  in  Cornwall  to  make  pur- 
veyances (providentias)  against  the 
coming  of  the  earl  (Edmund.) 
(a)  Monday,  24  Nov.  1828. 


(6)  £t  in  terris  datis  Comiti  Kegi- 
naldo  (Mann.  Exch.  Pract.  392,)  Get 
xxij(.  et  x»  Bl.  de  Manerijs  quae  perti- 
nent ad  firroam  de  Devenescira.  Mag. 
Rot.  5  Hen.  9,  Rot.  6,  a.  Devenesc 

(c)  Mag.  Rot.  18  Htn.  J,  Rot.  7,  b. 
Devenescira. 

(d)  Mag.  Rot.  7  Rich.  1.  Rot  10.  a. 
(«)  Devonia.  Thomas  del  Pynr.c. 


de  CCCxij/.  et  vijs  Bl.  de  firma 
Coroitatus.  In  Tkrsauro  (nicliil);  et 
in  Manerijs  Comu bis  que  pertineatad 
firmaro  Comitatos,  Cxxij<.  et  xs  Bl. ; 
De  quibus  Vicecomes  CoroubiA  re- 
spondcre  consuevit  dun  Comitatas  fail 
in  mano  Regis  j  And  in  other  deduc- 
tions. Mag.  Rot.  10  Ed,  1.  De- 
Yoniai  ro.  1*  a. 
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Stephen  Pearce,  toller  to  Sir  W.  Lemon,  the  duchy  lessee,  18*^« 

proved  the  receipt  of  toll  of  copper,  iron,  and  lead  in  the  Rows 

duchy  land,  in  other  manors  besides  Tewingtou ;  that  his  v. 
father,  Stephen  Pearce,  was  toller  to  the  Lemon  fomily; 


that  iH^hen  young  he  had  been  in  the  habit  of  accompanying 
his  father  when  he  received  toll.  He  also  stated,  that  his 
recollection  did  not  go  back  so  far  as  1765;  but  he  pro* 
doced  a  book,  in  his  father's  handwriting,  of  that  year,  not 
signed  by  him,  purporting  to  contain  a  debtor  and  creditor 
account  of  receipts  of  toll,  and  said  that,  as  far  back  as  his 
recollection  went,  his  father,  as  toller,  used  to  keep  similar 
books. 

Sir  J.  Scarlett  then  proposed  to  put  in  this  toll  book, 
contending  that  the  signature  of  the  toller  to  the  charging 
side  of  the  account  was  rendered  unnecessary  by  the  cir- 
cumstance of  the  entries  being  in  his  handwriting  (a),  and 
of  his  having  been  toller  at  a  subsequent  period.  This  is  a 
book  found  in  his  custody;  annexed  to  the  book  is  an  ap- 
parent settlement  with  him  in  that  character,  by  a  person 
who  is  authorized  to  receive  the  amount  from  him.  ^The 
question  is,  whether  it  would  not  be  sufficient  evidence  to 
charge  him  with  those  receipts,  if  an  action  were  brought 
against  him,  unless  he  could  explain  it,  by  saying  that  he 
assisted  some  other  person  acting  as  toller.  It  is  primd 
focie  evidence  that  the  tolls  were  received  by  him,  to  be 
accounted  for. 

Brougham,  It  does  not  appear  in  what  capacity  this 
account  is  kept,  or  upon  whose  account  the  money  is  re- 
ceived. Another  objection  is,  that  where  a  man  charges 
himself  with  the  receipt  of  money,  that  is  taken  to  be  evi- 
dence against  him,  because  it  is  a  declaration  in  writing 
against  his  own  interest,  and  it  is  not  to  be  presumed  that 
a  person  would  make  such  a  statement,  unless  it  were  true; 
but  suppose  there  is  in  part  of  the  same  document  in  which 

(o)  Po$t,  269- 
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aliundl  that 
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receive  the 
money  on  his 
own  account. 
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Xhe  charge  appears,,  a  discharge  also,  which  squares  the 
account,  or,  it  may  be,  leaves  a  balance  in  his  favour,  then, 
taking  the  whole  together,  both  sides  of  the  account,  the 
charge  and  the  discharge,  the  reasoa  fails,  because  it  no 
longer  is  a  declaration  of  a  party  against  his  own.  interest; 
it  may  be  a  declaration  for. his  own  interest.  Ijord  Eldoii 
«aid  he  had  had  great  doubts  about  these  cases,  and  that 
he  never  should  be  for  carrying  them  further  thau they,  had 
been  carried.  .. 

LiTTLEDALE,  J. — A  man  is  not.Iikely  to  charge  himself 
for  the  purpose  of  getting  a  discharge. 

•  ,         ■ 

LordTENTERDEN,  C.  J. — Almost  all  the  accounts  that 
are  produced^  are  accounts  on  both  sides.  That  objection 
would  go  to  the  very  root  of  that  sort  of  evidence.  la 
Barry  \,  Bebbington  (a\  the  plaintiff,  who  derived  title  under 
Lord  Barrymore,  offered  in  evidence  several  items  contained 
in  a  book  in  the  handwriting  of  one  Ashley,  who  had  many 
yedrs  ago  been  steward  to  Lord  Barrymore,  and  was  now 
dead.  The  manuscript  was  a  common  day-book,  not  par- 
ticulirly  appropriated  to  Ashley's  concerns  with  Lord  Barry- 
more, but  containing  a  variety  of  other  matters  relating  to 
his  different  employers,  and  the  items  in  question,  three  in 
number,  were  memoranda  of  receipts  of  some  sums  of  money 
by  Ashley  from  different  persons  by  name,  but  whose  situa* 
tions  were  not  mentioned,  for  trespasses  committed  on  the 
common  in  question,  paid  on  account  of  Lord  Barrymore. 
The  first  item  was  dated  in  1739,  the  last  in  1785.  This 
evidence  was  rejected ;  and  a  verdict  having  been  given  for 
the  defendant,  a  new  trial  was  afterwards  obtained  upon 
that  ground.     That  is  precisely  this  case;  the  entries  are 


(a)  4T.R.  514. 

{b)  S.  P.  per  Gibhsy  C.  B.,  in 
Btdlen  v.  Michell,  2  Price,  399, 
413.  So  in  Stead  v.  Healon,  4  T.  R. 
669,  an  entry  in  churchwardens 
accounts,  **  Received  of  Haworlh, 
who  this  year  disputed  tf{is  our 
ancient  custom,  but  who,  after  we 


had  sued  them,  paid  it  accordingly, 
8/.,  and  1/.  for  costs,*'  was  held  hot 
only  to  be  admissible,  but  also  to 
entitle  the  party  producing  it  to 
read  another  entry  at  the  head  of 
the  page,  stating  what  this  custom 
was. 
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proved  to  be  in  the  handwriting  of  Stephen  Pearce  the 

/atber,  and  by  those  entries  he  admits  that  he  has  received 

certain  sums  of  money.  v, 

.  Bb£ntoiI. 

«  «  •  ■  ■  • 

The   examination   of  Stephen  Pearce  then  proceeded.    ' 

'He  proved  the  perception  by  himself  of  tolls  in  duchy  lands, 

both  inclosed  and  waste,  L  e.  not  inclosed;  that  he  had 

.known  no  mine  worked  with  returns  in  duchy  land  for  which 

.he  had  not  received  toll ;  and  that  persons  who  wished  to 

try  for  copper  or  other  minerals,  except  tin,  always  made  a 

previous  application  to  witness,  as  toller  of  Sir  W.  Lemon, 

for  leave  to  do  so.  ...     - 

.  Pearce  having  been  cross-examined  and  re-examined 
without  any  material  result.  Sir  J.  Scarlett,  by  the  desire  of 
Wetherellj  A.  G.,  proposed  in  evidence  those  books  as  far 
back  as  the  witness  himself  had  attended  his  father,  at  the 
time  his  father  was  steward,  beginning  with  the  year  1777, 
in  order  to  support  the  case  of  uninterrupted  enjoyment, 
opened  by  the  Attorney-General. 

i    •  •  • 

Brougham.  In  Barry  v.  Bebbington,  in  the  first  place 
the  receipt  purported  to  be  a  receipt  by  the  steward,  but  it 
secondly  purported  to  be  a  receipt  by  the  steward  on  behalf 
of  Lord  Barrymore.  It  was  upon  that  ground  that  the 
Court  thought  it  was  improperly  rejected.  .  The  Court  said 
that  this  of  itself  would  have  been  evidence  to  charge  the 
steward,  if  Lord  Barrymore  had  sued  him  for  that  money  as 
received  to  his,  Lord  Barrymore's,  use.  That,  therefore, 
was  a  charge  which  he  made  against  himself  in  favor  of 
Lord  Barrymore.  Here  it  is  not  so ;  the  charge  itself  is 
perfectly  anonymous;  the  only  thing  which  brings  it  home 
to  this  person  is,  that  it  is  in  his  handwriting.  A  defect  in 
the  entries  themselves  cannot  be  supplied  by  parol  evidence. 
The  ground  on  which  these  entries  have  been  received  as 
.'evidence  is,  that  they  operate  against  the  person  that  makes 
them.     It  would  be  going  a  step  further  to  say,  that  if  you 
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find  a  thing  in  a  man's  handwriting,  provided  it  make  only 
a  link  of  evidence,  you  can  supply  those  links  that  are 
deficient  in  order  to  make  it  evidence.  Where  this  evidence 
has  been  received,  the  entry  has  been  complete. 

Lord  Tenterden,  C.  J. — If  you  have  nothing  but  the 
entry,  the  entry  must  be  complete  and  perfect ;  but  here 
you  have  more  than  the  entry.  If  there  were  now  an 
action  depending  for  trial  against  the  executor  of  Pearce, 
senior,  and  the  son  of  Pearce,  senior,  proved  that  his  father 
was  collector  at  the  time,  and  that  the  entries  were  in  his 
father's  handwriting,  would  not  such  evidence  charge  him? 

Bayley,  J. — An  entry  in  a  man's  own  handwriting, 
charging  himself  with  the  receipt  of  money,  is  evidence 
after  the  party's  death.  Now  this  evidence  shews  that 
Pearce,  senior,  received  the  money.  Does  he  receive  it 
on  his  own  account,  or  does  he  receive  it  for  somebody 
elsef  This  witness  tells  us  that  he  knows  his  father  was 
toller  and  agent  for  Sir  William  Lemon  at  this  period,  and 
he  goes  on  and  says  that  he  himself  actually  collected  for 
his  father,  and  that  it  was  a  continuation  of  the  old  relation 
subsisting  between  the  father  and  Sir  William  Lemon. 

LiTTLEDALE,  J. — It  is  a  debtor  and  creditor  account 
It  does  not  upon  the  face  of  it  appear  between  whom 
the  debt  and  credit  is;  but  I  think  that  is  explained  by  the 
son,  who  says  that  his  fatlier  acted  as  toller  for  Sir  William 
Lemon,  and  that  be  himself  assisted  in  collecting  the  dues. 

The  books  were  then  put  in. 

Several  witnesses  proved  the  payment  of  toll  of  copper 
in  duchy  land  to  the  duchy  lessees,  and  several  sets  (a)  of 
mines  from  them  were  produced. 


(a)  As  to  the  form  aod  operatiou  of  these  instruments,  vitk  Dot  d. 
Hanley  v.  Wood,  2  B.  &  A.  70^ 
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Searches  for  the  interrogatories  upon  which  the  answers         ists. 
of  the  tenants  proceeded  (^i)  were  then  proved.     None  had 
been  discovered.     It  was  shewn  that  most  of  the  names 
afixed  to  the  answers  are  found  upon  the  ass^ssion  rolls  of 
the  day  as  being  those  of  conventionary  tenants. 

Brougham  renewed   his   objection  to  the  admissibility  Answers  to 
of  the  answers  without   the  articles.     This  is  not   that  tones  maybe 

.kind  of  defect  which  could  be  supplied  by  proof  of  search.  "T*^  ®*  admis- 

,  .       sions  by  the 

In  cases   where   the   search   and   the  not  nndmg    bemg  answenng 

proved,  secondary  evidence  is  let  in,  the  difficulty  arises  '^^^^^  f  aj|^ 
from  the  non-production  of  the  original;  if  it  be  proved  answers  are 
to  be  lost,  the  next  best  evidence  is  admitted.  But  the  ^^J^"^.  '^ 
objection  here  is,  that  the  most  essential  part  of  the  evi- 
dence is  not  to  be  found;  and  the  counsel  for  the  defend- 
ant have  no  more  right  to  read  the  answers  without  the 
questions,  than  they  would  have  a  right  to  read  a  document 
which  was  so  mutilated  that  it  was  impossible  to  make 
aense  of  it.  The  questions  might  qualify  those  answers 
which  appear  to  have  any  meaning,  so  as  to  give  it  a  dif- 
ferent bearing.  The  real  meaning  of  those  answers  cannot 
be  known,  although  it  may  be  supposed.  In  Governor 
Picton*B  case  (&),  it  is  said  (c)  that  a  written  answer  must  be 
taken  to  be  unintelligible  without  having  that  read  to  which 
it  was  an  answer.  The  Court  seemed  there  to  have  con- 
sidered that  a  party  is  not  allowed,  from  any  thing  upon 
the  face  of  the  answer,  to  say  that  it  was  intelligible.  In 
Hurt  v.  Harrison  (d),  the  Court  appear  to  have  ruled  in 
the  same  way. 

Bayley,  J. — It  has  been  decided  that  where  an  answer 
in  Chancery  is  offered  in  evidence,  which  is  an  answer  to 
particular  questions  put  by  the  plaintiff,  if  the  bill  be  in 
existence  you  must  have  the  bill  read,  but  where  the  bill  is 

(«)  Poity  272,  &c.  (c)  Ibid.  466. 

(»)  Rejf  y.  Pktm,  30  Howeirs  (c^)  1  Ford's  M.  S.  145;  3  Stark. 
Stale  Trials,  295.  Evid .  372. 
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iost^  then,  though  you  cannot  read  the  answer  as  an  answer, 
yet,  as  against  the  party  answering,  you  are  at  liberty  to 
read  it  as  something  said  or  written  by  that  party  (a).  NoW 
here,  if  the  person  had  signed  what  he  had  said  upon  the 
subject,  it  would  have  been  admissible  in  evidence }  and 
what  he  has  written  is  evidence. 

Folleit,  in  support  of  the  objection.  I  submit  that  this 
is  not  evidence,  upon  one  of  the  rules  that  I  have  heard 
your  lordships  say  is  most  inflexible — that  you  cannot  take 
a  part  of  a  person's  answer  against  him  without  the  whole 
being  read.  Here  it  appears  that  you  cannot  have  the  whole, 
because  some  of  the  answers  are  in  this  form :  '^  we  know 
of  none,"  "  we  do  not  know.'*  Your  lordships  cannot  un- 
derstand the  meaning  of  such  expressions,  for  you  have  not 
the  questions;  if  you  had  those  questions  they  might  explain 
or  qualify  all  the  other  answers  which  appear  intelligible, 
and  might  put  a  different  construction  upon  them.  With 
regard  to  the  case  of  the  loss  of  a  bill  in  Chancery,  I 
submit  that  an  answer  in  Chancery  is  always  intelligible 
without  the  bill ;  it  is  a  full  statement  upon  the  face  of  it 
The  objection  to  receiving  depositions  without  the  bill  arises 
from  the  necessity  of  proof  that  they  have  been  taken  bj 
authority  in  a  judicial  proceeding;  but  no  case  has  said, 
that  if  you  find  a  part  only  of  an  answer,  that  would  be 
evidence  against  the  party.  In  Governor  PictotCs  case  a 
paper  was  put  in  in  the  handwriting  of  Governor  Picton, 
in  language  intelligible,  *'  apply  the  torture  to  Louisa  Cal- 
deron."  (Jh)  But  it  appeared  that  the  paper  written  by  Go- 
vernor Picton  was  in  answer  to  a  letter  sent  by  the  Spanish 
authorities  to  him ;  and  Lord  Ellenborough  said,  "  I  will 
not  receive  Governor  Picton^s  answer  without  the  original 
letter,  because  that  may  explain  the  answer  which  Gover- 
nor Picton  gave.'^  Supposing  even  that  these  answers  were 
all  intelligible  without  the  questions,  this  rule  would  apply; 

(a)  So  ruled  in  liart  v.  Harrison,  ture  be  applied  to  Louisa  Cahle- 

%  Stark.  Evid.  372.  ron.''     The  formula  in   HoweU, 

(6)  ^'  Apliquese  la  question  4  whether  intended  to  be  French  or 

Luisa  Calderon.''    <<  Let  the  tor-  Spanish,  is  evidently  incorrect. 
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but  the  greater  part  are  unintelligible ;  and  therefore  the  effect 
would  be  to  receive  part  instead  of  the  whole.  In  Wheeler  v. 
Atkins  (fit).  Lord  Ellenborough  would  not  allow  one  interro- 
gatory to  be  abandoned  upon  depositions  put  in,  without 
abandoning  the  whole.  These  answers  being  answers  to 
questions  propounded,  they  must  be  taken  all  together, 
because  one  answer  may  qualify  the  others,  and  give  a  dif- 
ferent meaning  from  that  which  would  be  the  apparent  sense, 
if  we  were  not  to  look  at  the  questions  to  which  the  answers 
refer. 

Lord  Tenterden,  C.J. — I  am  quite  satisfied  that  we 
ought  to  allow  these  answers  to  be  read.  If  there  be  any 
obscurity  in  them,  that  will  take  away  from  their  effect;  but 
we  cannot  refuse  to  let  these  answers  be  read,  because  we 
are  not  able  to  ascertain  what  the  questions  were  to  which 
the  tenants  answer,  "  we  do  not  know.'' 

Bayl^y,  J. — I  quite  agree  to  the  case  cited  by  Mr. 
Follett.  There  the  witness  had  in  his  possession  part  of  a 
document  wliich  might  have  thrown  light  upon  the  rest,  and 
have  qualified  the  evidence ;  and  having  that  evidence  in  his 
power,  be  desires  to  withdraw  it  from  the  consideration  of 
the  Court,  and  to  put  in  that  which,  upon  the  face  of  it, 
would  be  a  garbled  and  imperfect  account.  Here  the 
defendant  only  adduces  that  which,  as  far  as  is  within  his 
power,  is  perfect.  In  the  absence  of  the  interrogatories 
we  shall  see  from  the  document  itself  whether  it  be  or  be 
not  fairly  and  distinctly  intelligible. 

LiTTLEDALE,  J. — I  quite  coucur  in  the  opinion  expressed. 

•  The  answers  of  the  tenants  of  certain  of  the  assessionable 
manors,  including  Tewington,  were  then  put  in  and  read. 
The  earliest  were  entitled,  "  the  answers  of  your  majesty's 
tenants  withiii  the  manors  of  Tewington,  Penkneth,  Re- 
stonnel,  and  Penlyn,  unto  the  interrogatories  ministered  to 
^hem  by  John  Connyer,  esq.  and  others,  your  majesty  s 
commissioners,  by  appointment  made  7  October,  12  year 

(fl)  5  Esp,  N.P.C.  246. 
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^^^  ^  of  your  majesty's  reign,  A.  D.  1570."  The  foHowing 
answers  appeared  to  bear  upon  the  question  of  ownership 
of  the  soil,  and  the  natnre  of  the  estate  by  conTeniion. 

"  To  the  second,  they  know  none  for  Tewington  and 
Penkneth;^  but  for  Restormel  and  Penlyn,  by  virtue  of  a 
warrant  from  the  steward,  according  unto  the  cuitom,  there 
are  some  cut  to  the  queen  your  majesty's  use,  and  to  the 
use  of  the  tenants  for  reparation. 

*'  To  the  fourth,  they  claim  an  estate  of  inheritance  by 
commission  (a),  according  to  the  custom  of  the  dukedom  (b) 
of  Cornwall,  unto  them,  their  heir«  and  assigns. 

**  To  the  fifth  they  say,  that  the  wife,  after  the  death  of 
her  husband,  had  as  good  estate  as  her  said  husband  befiore 
had,  according  unto  the  custom;  and  more  for  answer  saidi^ 
that  at  a  sessions  of  commissioners  from  the  prince,  botdes 
about  21  years  hence,  then  order  by  the  commissioners  was 
taken  that  the  wife  should  have  it  during  her  natural^  life, 
(and  no  longer,)  and  after  to  remain  to  the  right  heir  of  ^er 
husband,  conditionally,  that  all  estates  made  before  siiovid 
stand  in  effect,  and  all  estates  made  since  the  said  mtkrby 
the  said  wives  not  to  impeach  the  heir  in  anywise. 

"To  the  sixth  they  say,  that  a  heriot  is  du6  upon  every 
tenement  that  hath  been  accustomed  to  pay  within  the 
memory  of  man. 

''  To  the  seventh  they  say,  that  a  new  knowledge  is  to 
be  paid  by  him  that  taketh  at  the  next  sessions  after,  $mi 
no  heriot,  and  to  have  three  years  daies  of  payment* 

"  To  the  eighth,  they  know  none  in  Tewington  and 
Penkneth,  but  in  Restormel  and  Penlyn  they  have  had  ac- 

(a)  *^  in  the  King's  case  this  this  is  a  good  lease  by  ancient 

word  Commil^o  doth  amount  some-  usage."    Bro.  Abr.  X«afe,  ill.61i 

time  to  a  grant,  as  where  he  saith,  Here,  however,  **  the  estate  by  com- 

CommUimus  W.  de  JB.  officium  se-  mission'*  may  merely  mean  the 

netchaUut,  SfC,  quamdiu  nobis  pla-  estate  granted  by  the  commission* 

cuerii;  and  by  that  word  also  he  ers,  by  virtue  of  the  commiisiiMi. 
may  grant  a  lease."   Co.  litt.  45  b.  (b)  Here  the  custom  appears  to 

'^  The  course  of  the  Exchequer  is  be  treated  not  as  a  roanerial  cos* 

to  make  leases  by  the  words  com-  torn,  but  as  a  custom  perviMBng 

mittimui  such  and  such  lands,  hO"  the  dukedarHf  q,  d,  the  17 

bendum,  he,  rendering,  &c    And  sionablc  manors. 
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cording  unto  the  custom,  by  grant  of  the  steward  to  the 
Queen's  Mat*^  use,  and  to  the  use  of  the  tenants  of  the 
said  manors. 

''To  the  ninth,  there  are  none  to  work  without  licence. 

**  To  the  tenth  they  say,  that  by  surrender  in  open  court  ^' 

before  the  steward  and  tenants  of  the  manors^  they  may 
depart  their  interest  of  the  premises  without  licence,  and 
also  for  causes  in  extremities  before  the  said  steward,  reeve, 
and  two  of  the  tenants,  they  may  surrender  lawfully. 

**  To  the  sixteenth  they  say,  that  if  any  person  be  in  pos- 
session, and  no  claim  made  by  the  space  of  three  sessions, 
it  doth  then  bar  all  claimers  except  a  child  within  age,  or 
aoy  person  in  prison  or  out  of  the  realm,  or  a  woman 
covert-baron." 

It  was  stated  that  the  answers  given  £3  Eliz,  and  some 
others  in  that  reign,  were  returned  into  the  duchy  office, 
but  that,  not  being  signed  by  the  tenants,  they  were  not 
offered  in  evidence. 

The  next  answers  read  were  entitled, "  Manerium  de  Tew- 
ington."  **  The  answere  of  the  tennents  of  the  said  mannor 
to  the  articles  exhibited  to  them  by  his  Maj^***  Comm^*  at 
die  assession  held  for  the  said  mannor  at  St.  Austell  the 
iOth  day  of  October,  1669."  (a) 

**  To  the  first  article  we  say  that  we  claim  an  estate  of 
inheritance  to  us,  our  heirs  and  assigns,  for  ever;  according 
to  the  custom  of  the  said  manor;  and  that  some  hold  by 
descent  and  some  by  surrender,  but  how  much  by  descent 
and  how  much  by  surrender  we  refer  ourselves  to  the  records; 
and  under  the  rents  and  fines  usually  paid,  as  appears  by 
the  session  roll  of  records,  as  also  who  were  owners  of  the 
said  lands  before  we  had  the  same. 

^  To  the  second  article  we  say,  that  a  heriot  is  due  upon 
tbe  death  of  every  tenant  who,  at  the  time  of  his  death, 
bath  a  heriotable  tenement,  and  that  there  is  but  one  heriot 
due,  although  he  have   several   takings  and   tenements. 

(o)  Aft  to  the  articles  and  an-  the  manor  of  Tewington,  in  the 
swen  at  the  assession  holden  dur-  time  of  the  Commonwealth,  to 
ing  the  parliamentary  alienation  of     Menbeire,  vide  potty  Appendix,  I. 
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Further  we  say,  that  every  surrender  must  pay  a  new  kriow^ 
ledge,  that  is  to  say^  double  the  rent  and  fin<e,  to  be.  paid 
by  equal  portions  in  three  years  after  the  assessions;  b^t 
what  the  yearly  value  or  number  of  acres  of  every  beriotable 
tenement  is,  we  certainly  do  not  know,  neither  do  we  know, 
of  any  heiiot  or  best  beast  that  hath  been  detained  from' 
his  majesty  since  the  last  assession. 

"To  the  third  article  we  say,  that  since  the  last  asses- 
sions  of  the  said  manor  the  defaults  of  reparations .  have 
been  at  several  law  courts  presented  by  the  reviewers 
thereof,  appointed  for  that  service  within  the  said  manors 
whereunto  we  refer  ourselves. 

"  To  the  fifth  article  we  say,  we  know  not  of  any  wastes 
or  spoils  that  have  been  committed  or  done  by  any  tenant 
or  tenants  within  the  said  manor,  either  in  houses,  gardens, 
orchards,  woods,  or  inclosures,  other  than  what  hath  beenv 
presented,  as  in  our  answer  to  the  third  article  is  ex- 
pressed ;  neither  do  we  know  of  any  customary  tenants 
within  the  said  manor  which  hath  sold  or  disposed  of  any 
timber  trees  from  his  or  their  customary  tenement  or  tene- 
ments where  any  such  trees  did  grow,  other  than  what  hath 
been  sold  by  John  Daddow,  of  Trenowetb,  and  two  treek 
sold  by  John  Bond,  of  Trenaron,  who  hath  planted  man^^ 
more  in  their  room,*  but  for  what  sum  or  sums  of  mofley 
we  do  not  know.  i 

**  To  the  ninth  article  we  say,  that  there  are  certain  qnar- 
ries  of  slate  within  the  manor  held  and  enjoyed  by  Oliver 
Saule,  esq.  under  the  yearly  rent  of  Gs.  8d.,  which  he  took 
before  this  assession ;  and  one  other  quarry  held  by  Francis 
Scobell,  under  the  yearly  rent  of  20s.,  before  this  present 
assession ;  and  other  freestone  quarry  {a)  held  by  Marke 
Higman,  by  the  yearly  rent  of  l5.  Sd,,  which  he  took  before 
this  assession.  Further  we  say,  we  know  no  tin  workk 
within  the  said  manor  but  such  as  are  kept  under  bounds/ 
which  do  belong  to  the  owners  thereof;  and  when  any  tin 
is  wrought^  the  tenth  part  thereof  ought  to  be  paid  to  the 
lord  of  the  manor  for  toll  thereof. 

(a)  Ante,  ?02. 
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''To  .the  teoth  article  we  say,  that  the  commons  of  ttie 
said  manor  do  belong  to  the  tenants  of  the  said  manor  un- 
stiated,  who  have  always  enjoyed  the  same  tinder  the  yearly 
rent  of  335. 4d.,  as  by  the*  records  thereof  remaining  with  I^Renton. 
the' auditor  (a)  of  the  Duchy  of  Cornwall  appeareth,  Unto  ^'^^^  ^®^' 
which,  for  the  more  certainty,  we  refer  ourselves. 

''  To  the  eleventh  article  we  say,  that  the  heriots,  rents, 
fines,  issues,  amerciaments,  and  all  other  duties,  are  yearly 
collected  by  the  reeve  of  the  said  manor,  and  we  belieVe 
are  accordingly  answered ;  which  is  as  much  as  we  can  an- 
swer to  this  article. 

'  ^  To  the  thirteenth  article  we  say,  that  when  a  cus- 
tomary tenant  dieth  without  surrendering  his  tenement, 
and  the  wife  surviveth,  then  is  the  wife  to  have  an  estate 
therein  for  term  of  her  life,  and  after  decease  to  the  eldest 
son  of  the  customary  tenant ;  if  there  be  no  male  child 
living,  then  the  eldest  daughter;  but  if  the  land  come  by  the 
woman,  then  it  is  lawful  for  her  and  her  husband  to  dis- 
pose of  it,  by  surrender,  at  her  pleasure;  but,  having  a  hus- 
band, cannot  surrender  to  the  husband,  nor  without  her 
husband, 

«.  "  To  the  fourteenth  article  we  believe,  that  when  any 
customary  tenant  dieth  seised  of  any  customary  tenement 
within  the  said  manor,  having  no  heriotable  beast  at  the 
time  of  his  or  her  death,  the  next  heir  ought  not  to  be 
charged  therewith ;  for  that  the  land  descendeth  to  him'by 
custom,  free  of  all  burthens  whatsoever,  other  than  what 
belongeth  to  his  majesty  therefore,  during  the  time  of  his 
tenancy;  neither  have  we  known  the  executor  of  the  tenant 
at  any  time  charged  therewith. 

•*  To  the  fifteenth  article  we  say,  that  the  fines,  amer- 
citnients,  and  other  casual  profits  accruing  yearly  to  the 
lord,  are  estreated  yearly  by  the  steward,  and  collected' by 
die  reeve,  and  accounted  for  at  the  audit;  but  what  it  niay 
amiount  unto  yearly  we  know  not,  but  refer  ourselved  to 
the  record.'* 

(a)  Ante,  171. 
VOU  lU.  V 
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The  answers  in  1683,  16Q1,  1703,  1710,  and  1717,  wdre 
then  produced,  signed  by  persons  whose  names  appeared  ai^: 
conventiopary  tenants  on  the  contemporaneous  assessioa 
rolls;  but  no  parts  were  then  read  except  the  titles  (a),  and 
the  answers  to  the  fifth  article  in  I691  and  1717,  stating 
that  no  waste  had  been  committed,  and  that  no  trees  or' 
timber  had  been  sold  by  the  customary  tenants. 

The  answers  of  1724  were  then  read. 

''  To  the  first  article  we  say,  that  there  are  no  persons 
within  the  said  manor  who  hold  any  part  or  parcel  thereof 
for  term  of  life  or  lives,  or  by  copies  (&),  or  for  years,  to  the 
best  of  our  knowledge,  but  all  and  every  part  thereof  is  held 
by  the  customary  tenants  thereof,  from  seven  years  to  seven 
years,  to  us  and  our  heirs  and  assigns  for  ever,  according  to 
the  custom  of  the  said  manor,  but  what  lands  they  severally 
hold,  or  the  true  quantity  or  quality,  or  the  yearly  value 
thereof,  or  what  rents  they  severally  pay,  we  do  not  cer* 
tainly  know,  but  refer  ourselves  to  the  steward's  books  and 
the  ancient  duchy  records. 

**  To  the  fifth  article  we  say,  we  know  not  of  any  spoils 
or  wastes  that  have  been  committed  or  done  in  houses  or 
other  matters  contained  in  the  said  article.  And  that(€)  the 
tenants  may  fell  any  timber  trees  without  the  leave  of  the 
lord,  &c.,  which  we  refer  ourselves  to  the  records  of  the' 
ancient  duchy  of  Cornwall.  And{d)  we  humbly  conceive 
that  the  customary  tenants  may  fell  timber  to  build  houses, 
&c.,  for  the  benefit  of  the  said  manor,  or  sell  (e)  the  same 
at  their  will  and  pleasure,  according  to  the  best  of  our 
knowledge  and  belief  (/)« 


(a)  "  Tho  answer  of  the  jury  of 
the  said  manor  to  the  articles  mi- 
nifit^red  to  them  at  the  assession- 
ing  courts  for  the  manor  afore- 
said." 

(b)  Ifthe  copy  of  court-roll  were 
the  primary  eYidence  of  the  tenure, 
this  statement  would  appear  to  be 
incorrect. 

(c)  In  the  original,  the  words 


^  And  that"  are  written  over  ''Bat 
whether"  thus :  And  that 


and  the  ink  is  of  different  coloms. 

((f)  "  But"  is  struck  through, 
and  ''And**  written  ovei^  as  above. 

(e)  Something  here  also  pecolbr 
in  the  original. 

(/)  As  to  this  claim  see  Mann. 
E&ch.  Pract.  2d  edit.  390,  n. 
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*•  To  the  ninth  article  we  say,  there  are  certain  quarries        i828. 
of  slate  within  the  said  manor  held  and  possessed  by  Joseph 
Sftwle,  esq.  under  a  certain  rent ;  and  by  Francis  Scobell, 
esq.  under  one  other  certain  rent ;  and  one  other  freestone     Brentok. 
quarry  held   by   the   said  Joseph  Sawle,  esq.  and  John       '  ^      ^^' 
Woolrige,  gentleman,  under  a  certain  yearly  rent*     Further, 
we  answer  and  say,  that  for  tin  mines  that  did  belong  to  the 
late  Kings  or  Queen,  or  now  belong  to  the  present  duke, 
we  know  not,  except  some  few  tin  works  and  stream  works 
on  a  common  called  Gwallan  Moor,  in  St.  Austell  Downs; 
but  what  profits  have  accrued  to  the  duke  or  to  the  boun- 
ders we  certainly  know  not.'* 

The  answers  of  17S2  M'ere  put  in. 

The  first  four  answers  were  the  same  as  in  the  last. 

^  To  the  fifth  article  we  say,  that  we  know  not  of  any 
spoils  or  waste  in  houses  or  other  matters  in  the  said  article 
expressed ;  but  as  to  the  customary  tenants  felling  of  timber 
trees,  we  humbly  conceive  that  they  have  a  right  so  to  do 
at  tbeir  wills  and  pleasures.'' 

In  the  answer  of  1738,  to  the  fifth  article,  the  tenants 
claimed  that  they,  as  tenants  of  a  customary  inheritance  or 
freehold,  might  sell  and  dispose  of  the  timber  trees,  or  any 
part  thereof,  at  their  wills  and  pleasure. 

In  1773  (a)  the  answer  to  the  fifth  article  was  as  follows : 

^  To  the  fifth  article  they  say^  that  they  know  not  of  any 
wastes  or  spoils  committed  for  felling  of  timber  trees  or 
otherwise  within  the  said  manor :  and  they  further  say,  that 
by  the  ancient  custom  of  the  said  manor  the  tenants  thereof 
have  always  cut,  had,  and  taken,  at  their  will  and  pleasure, 
stake-boote,  fire-boote,  and  frith-boote,  growing  upon  their 
own  particular  tenement  and  tenements  and  lands,  for  their 
own  particular  use ;  and  they  also  say,  that  by  the  ancient 
custom  of  the  manor  the  said  tenants  thereof  have  always  and 
at  all  times  felled,  cut  down,  had  and  taken,  at  their  will  and 
pleasure,  all  timber  trees  and  saplings  likely  to  become  tim- 
ber, and  all  other  trees  and  saplings  of  what  sort  soever  grow- 

(fl)  Signed  by  Wm.  Withiel,  the  then  tenant  of  Laincllyn. 
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ing  in  and  upon  their  own  respective  and  particular  t^e- 
ment  and  tenements  and  lands^  for  their  own  particular  use, 
benefit,  and  profit,  and  for  their  own  needful  and  necessary 
reparations  of  and  for  their  houses,  fences,  and  gates,  and  for 
their  utensils  in  husbandry,  and  for  all  other  their  neces- 
saries and  occasions.  And  the  said  tenants  do  further  say, 
that  all  timber  trees  and  saplings  likely  to  be  timber,  and 
all  other  timber  trees  whatsoever,  growing  upon  and  within 
the  said  manor,  by  the  ancient  custom  of  the  said  manor, 
do  all  belong  to  the  tenants  on  whose  tenement  and  tene- 
ments and  lands  the  same  timber  trees  and  saplings  shall 
and  do  grow ;  and  the  same  timber  trees  and  saplings  have 
always  heretofore,  time  out  of  mind,  been  cut,  sold,  taken 
and  disposed  of  by  the  tenant,  at  his  will  and  pleasure,  on 
whose  tenement  and  tenements  and  lands  the  same  timber 
trees  and  saplings  have  grown,  and  not  by  the  lord  of  the 
manor,  or  any  other  person  or  persons  whatsoever/' 

A  witness  next  proved  the  holding  of  a  Court  of  Asses- 
sion  in  Tewington  by  Rashleigh,  as  steward,  in  1793,  &c. 

Evidence  was  then  given  of  acknowledgments  on  the 
part  of  RowCi  the  testator,  that  the  right  to  the  mines  under 
duchy  lands  was  in  the  lessees  of  the  duke.    • 

The  conveyance  to  Rashleigh  of  the  manor  of  Tewing- 
ton (a),  under  the  land-tax  redemption  acts,  was  then  put  in 
and  read.  It  appeared  from  this  instrument  that  the  mimes, 
and  a  right  of  entry  to  work  them,  were  thereby  reserved 
to  the  Duke  of  Cornwall  {b). 

Here  the  defendant*s  case  closed. 


(a)  1798. 

(6)  At  the  trial  before  Farky  J., 
in  1826,  {ante,  ISS,)  the  learned 
Judge  relied  upon  this  reservation 
as  evidence  that  the  right  to  the 
minerals  was  not  in  the  conven- 
tionnry  tenant  claiming  (upon  the 
purchase  by  Rowe  in  1814))  under 
a  subsequent  admittance  by  Rash- 
leigh.   On -the  argument  upon  the 


motion  for  a  new  trial,  however,  it 
was  admitted  that  the  interest  of 
Rowe,  the  cestui  que  trust  of  Wood, 
the  surrenderee  of  Pearce,  would 
depend  upon  the  interest  of  the 
surrenderor,  the  whole  of  whose 
estate  passed  to  the  surrenderee 
unaffected  by' any  thing  done  bj 
the  admitting  lord;  the  act  of  admit- 
tance being  merely  ministerial. 
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The  plaintiiF  then  called  evidence  in  reply. 

Mr.  Edward  Coode  stated  that  he  was  appointed  steward       ^^^^ 
-of  the  manor  of  Tewington  in  1801,  and  was  now  steward  v, 

to  Mr.  Sawle,  the  present  lord;  that  Mr.  Rashleigh  was 


•appointed  steward  by  the  late  King,  during  the  minority  of 
his  pre&ent  Majesty,  and  was  succeeded  by  Mr.  Cruise, 
who  was  succeeded  by  his  nephew,  who  was  steward  when 
Mr.  Rashleigh  purchased  the  manor.  The  witness  stated 
that  he  holds  a  court  annually  at  Michaelmas,  at  the  Market- 
house  at  St.  Austel,  which  is  attended  by  an  indefinite 
number  of  customary  tenants,  generally  eight  or  ten;  that  he 
holds  no  other  court  except  special  courts  to  pass  surren- 
ders, which  are  held  when  applied  for;  that  these  special 
courts  are  also  held  at  the  Market-house  of  St.  Austel,  and 
are  attended  by  two  customary  tenants,  the  steward,  the 
surrenderors  and  the  surrenderees;  that  surrenders  are 
passed  by  the  delivering  of  the  rpd;  that  the  new  taker  is 
also  admitted  by  the  delivery  of  the  rod,  and  takes  the  oath 
of  fealty;  and  that  a  copy  of  court-roll  on  an  ad  valorem 
stamp  is  delivered  to  him  by  the  steward.  The  manor 
book  from  which  the  copies  of  court-roll  are  prepared  was 
produced. 

The  counsel  for  the  defendant  here  urged,  that  the 
plaintiff  having  in  the  outset  given  evidence  of  possession, 
he  had  no  right  now  to  support  that  possession  by  evidence 
of  title ;  and  Rees  v.  Smith  (a)  was  cited.  But  as  the 
defendant's  counsel  rather  protested  against  the  course 
proposed  to  be  taken  by  the  other  side  becoming  a  prece- 
dent, than  required  the  rejection  of  the  evidence  in  the 
present  instance.  Lord  Tenterden  said,  *'  as  they  do  not 
object,  you  will  go  on." 

The  counsel  for  the  plaintiff  then  proceeding  with  their 
evidence  in  reply,  the  following  surrender (6)  was  read: 


(a)  2  Stark.  N.  P.  C.  31;  the  ac-  (6)  Tliis  is  the  conveyance  under 

curacy  of  which  report  was  con-      which  the  plaintiff's  testator  claim- 
£nned  by  Sir  J,  Scarleti.  ed. 


Fifth  Day. 
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1898.  "  Manor  of  Tewington.     At  a  special  court  held  at  the 

^■^^^''^'^       Market-house  in  the  parish  of  St.  Austel,  in  the  county  of 
V.  Cornwall;  within  and  for  the  said  manor^  on  Saturday  the 

BaENTOM.  ^jjj  ^^y  ^f  November,  in  the  55th  George  3, 8ic.,  before 
^'  Edward  Coode,  gentleman*  steward,  and  George  TaUack 
and  William  Webb,  two  of  the  customary  teoaata  of  the 
said  manor:  To  this  court  came  William  Pearcey  of  die 
parish  of  Lanteglos  by  Fowey,  in  the  said  county,  gentlemao, 
eldest  son  and  heir,  according  to  the  cu$tom  of  the  said  manor, 
of  John  Pearce,  yeoman,  late  one  of  the  customary  teoaalB 
of  the  said  manor;  and  having  been  admitted  tenant,  accocd- 
ing  to  the  custom  of  the  said  manor,  of  and  for  the  im8- 
suageS;  lands,  tenements,  parts,  shares,  and  heredilaipeiits 
hereinafter  described ;  and  having  made  his  fealty  in  coBr 
sideration  of  the  sum  of  1400/.  of  lawful  money.  Sic.,  to 
bini  paid  by  Benjamin  Wood,  of  the  borough  of  Penryo, 
in  the  said  county,  gentleman,  surrendered  into  the  hands 
of  Charles  Rashleigh,  esq.  lord  of  the  said  manor,  by  the 
acceptance  of  the  same  steward,  all  those  messuages*  lands 
and  tenements,  with  the  appurtenances,  situate  and  lying 
in,  and  parts  and  parcels  of,  the  village  and  fields  of  Na«i|- 
niellyn,  and  parish  of  St.  Austel  aforesaid,  parcel  of  the 
customary  lands  of  the  said  manolr,  being  20  parts  in  42 
parts  of  four  messuages  or  tenements  in  or  parts  of  Na«a- 
mellyn  aforesaid,  formerly  in  the  possession  of  William 
WithicI,  late  of  the  said  John  Pearce,  and  since  of  the  said 
William  Pearce,  his  undertenants,  &c.,  upon  condition  and 
to  the  intent  that  the  said  Benjamin  Wood  might  be  ad- 
mitted tenant  thereof.  And  thereupon  to  the  said  Court 
came  the  said  Benjamin  Wood»  and  took  out  of  the  hands 
of  the  said  Charles  Rashleigh,  lord  of  the  said  maiK>r,  by 
the  delivery  of  the  said  steward  the  aforesaid  messuages, 
8cc.  To  have  and  to  hold  the  said  messuages.  Sic,  to^  him 
the  said  Benjamin  Wood  and  his  heirs  for  ever,  according  to 
ihe  custom  of  the  said  manor,  under  the  yearly  rent,  dues, 
duties,  suits  and  services  thereof,  heretofore  due  and  of 
rigiit  accustomed  to  be  paid  and  performed  for  the  same: 
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and  the  said  Benjamin  Wood  was  admitted  tenant  thereof 
accordingly,  by  the  pledges  of  the  said  George  Tallack  and 
William  Webb,  as  well  for  the  rent  and  other  dues  to  be 
paid,  as  for  the  reparations  and  other  suits  and  services  to 
be  done  and  performed ;  and  thereupon  the  said  Benjamin 
Wood  made  his  fealty  to  the  said  lord  of  the  said  manor, 
and  so  forth*  Given  under  the  hand  of  the  said  steward 
die  day  and  year  above  written.  Edward  Coode,  steward/' 
The  tame  witness  also  stated  that  the  customary  tenants 
sometimes  leased  their  tenements  for  terms  of  years  and  for 
lives,  and  sometimes  granted  them  by  covenant  (a);  that  the 
former  had  been  the  more  usual  course  of  late  years;  and 
that  ill  neither  case  did  they  apply  for  a  licence* 
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SIXTH  DAY.  (6) 

Mr.  Edward  Coode  proved  the  sale  of  timber  from  a 
cQstomary  tenement  called  Trevissick,  by  Mr.  Gulley. 

A  lease  was  produced  from  the  Duke  of  Cornwall  to 
Rashleigh,  ^1  December,  179^,  of''  all  that  part  or  parcel 
of  the  common  called  Gwallen  Porthmellyn  and  Towan, 
and  commonly  known  by  the  name  of  St.  Austel  Foredown, 
within  the  manor  of  Tewington,  and  all  mines  and  quarries, 
fee. 

A  set  of  copper  in  the  mine  of  Gewan  in  St.  Austel 
Foredown,  29  October,  1768,  from  the  executors  of  Wil- 
liaro  Lemon  to  Michael  Ferris,  was  put  in. 
•    The  manor  books  of  the  manor  of  Tewington  were  put 
IB  {c),  and  the  foltowkig  entries  were  read : 

**  Manor  of  Tewington  to  wit.  A  court  of  and  for  the 
aaid  manor,  held  for  his  Royal  Highness  George  Augustus 
Frederick  Prince  of  Wales,  Duke  of  Cornwall,  and  so  forth, 
keld  at  the  Market-house  in  the  town  of  St.  Austel,  on  the 
12tb  day  of  September,  in  the  33d  year  of,  &c.,  before 

(a)  As  to  this  mode  of  avoiding  (c)  Produced  by  Mr.  Edward 

the  forfeiture  of  a  copyhold,  see  Coode,  jun.  from  the  muniments 

lUehards  v.  Sely,  2  Mod.  80.  of  Joseph  Sawle  Sawle,  esq.  the 

(6)  Tuesd^,  25th  November,  present  lord. 
1828. 
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Nicholas  Cruise,  gendeman,  deputy  steward  of  the  same 
mauor:  At  this  court  came  John  Pearce>  one  of  thecusto* 
in ary  tenants  of  the  said  manor,  and  surrendered  into  the 
hands  of  the  said  lord  duke  all  those  messuages,  lands,  and 

■ 

tenements,  with  the  appurtenances,  situate  and  lying  io, 
and  parcel  of,  the  village  and  fields  of  Nansmelljn,  and 
parish  of  St.  Austel  aforesaid,  parcel  of  thq  customary, 
lands  of  the  said  manor,  being  twenty  parts  in  forty-two 
parts  of  four  messuages  and  tenements  in  other  parts  of 
Ns^nsmellyn  aforesaid,  now  in  the  possession  of  the  said 
John  Pearce,  of  the  parish  of  St.  Blazey,  in  the  said  county, 
yeoman;  upon  condition  and  to  the  intent  and  purpose  that 
he  the  said  John  Pearce  might  have  and  take  the  prcijpises 
aforesaid,  with  the  appurtenances,  to  him  the  said  John 
Pearce,  his  heirs  and  assigns  for  ever,  according  to  the 
custom  of  the  said  manor.  And  thereupon  at  the  said 
court  came  the  said  John  Pearce  in  his  proper  person,' and 
took  of  the  said  lord  duke  the  said  several  messuages,  lands, 
tenements,  and  premises,  parts  and  portions  of  messuages, 
lands,  tenements,  and  premises,  with  the  appurtenances; 
by  the  delivery  of  the  said  Nicholas  Cruise,  deputy  steward 
of  the  manor  aforesaid:  To  have  and  to  hold  the  said 
tenements  and  premises,  with  the  appurtenances,  unto  the 
said  John  Pearce,  his  heirs  and  assigns  for  ever,  according 
^o  the  custom  of  the  said  manor,  under  the  ancient  rents, 
heriots,  and  other  services  from  the  same  due  and  of  the 
right  accustomed  ;  and  he  gives  unto  the  said  lord  duke  for 
a  fine  8 J. ;  and  he  hath  done  his  fealty,  and  found  pledges, 
as  well  for  the  payment  of  the  rents  as  for  doing  and  per- 
forming the  reparations  and  other  services,  to  wit,  

and ,  two  of  the  customary  tenants  of  the  snid 

manor;  and  thereupon  he  is  admitted  tenant.     Given  under 
the  hand  of  the  deputy  steward,  the  day  and  year  and  place 
aforesaid.    (Signed)     Nicholas  Cruise,  deputy  steward.** 
A  surrender  of  Towan  in  I66I  was  then  produced  (a). 

(a)   From    the    muniments    of     Towan,  and  lord  of  the  manor  of 
Mr.  Sawlc,   the    present    owner      Tewihgton. 
of  the  conventionnry  tenement  of 
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''  At  a  special  court  of  the  manor  of  Tewington,  held  at 
Towan,  within  the  manor  aforesaid,  the  l6th  day  of  May, 
in  the  IStfa  year  of  the  reign  of  King  Charles  the  Second, 
now  King  of  £ngland,  and  in  the  year  of  our  Lord.l66l: 
At  this  court  before  the  steward  of  the  said  manor  came 
Oliver  Sawle,  esq.  and  surrendered  into  the  hands  of  the 
Lord  the  King  all  those  messuages,  lands  and  tenements, 
with  the  appurtenances,  called  Towan,  within  the  manor 
aforesaid,  with  this  intent,  and  under  the  condition  that 
Joseph  Sawie,  gentleman,  the  aforesaid  messuages,  lands 
and  tenements,  with  their  appurtenances,  might  have  and 
hold  to  him  and  his  heirs,  according  to  the  custom  of  the 
manoit  aforesaid,  except  and  reserved  out  of  this  surrender 
to  the  aforesaid  Oliver  Sawle,  and  his  assigns,  the  Ham 
Park,  the  Ham  Park  Meadow,  the  Grigland,  the  Nurseries 
of  Ash  at  Towan,  Shepherd's  Hill,  together  with  the  moors 
under  the  same,  and  the  pasture  and  lopping  of  Tew*ington 
Wood,  otherwise  called  Fentengellan  Wood:  And  there- 
upon at  the  same  court  came  the  aforesaid  Joseph  Sawle, 
and  took  of  the  aforesaid  Lord  the  King,  lord  of  the  manor 
aforesaid,  by  the  hands  of  the  steward,  all  the  aforesaid 
messuages,  laiids  and  tenements,  together  with  their'appur- 
tenances,  except  as  before  is  excepted:  To  have  and  to 
hold  to  him  and  his  heirs  for  ever,  according  to  the  custom 
of  the  said  manor,  by  the  rents  and  services  therefore  due 
and  of  right  accustomed;  and  he  gives  to  the  lord  for  a 
fine,  according  to  ancient  recognizance,  6d,',  and  he  did  his 
fealty  thereof  to  the  lord;  and  finds  pledges  as  well  for 
payment  of  the  rent  and  repairs,  as  for  doing  and  perform- 
ing the  other  services,  David  Moyle  and  Henry  Carlyon; 
and  he  is  admitted  tenant.     Samuel  Heit,  steward  there." 

The  court-roll  of  8  March,  1774,  of  Nansmellyn,  was 
read. 
The  court-roll  of  13  August,  1725,  was  read : 
*'  Manor  of  Tewington.     At  a  court  held  of  the  manor 
aforesaid,  13  August,  1 2  Geo.  1,(1 725,)  before  Edward  Rick- 
ford,  deputy  steward,  Hichard  Pearce,  Thomas  Bond,  and 


285 


1838. 


CAS£8  IN  THE  KINGS  BENCH* 

ot^ier  tenants  of  the  said  manor,  came  John  RoseTear,  one 
of  the  customary  tenants  of  the  manor  aforesaid,  and  siir* 
rendered  into  the  hands  of  the  lord  two  tenements,  witk 
the  appurtenances,  in  or  called  Lamellyn,  otherwise  Nans* 
mellyn,  situate  in  the  parish  of  St*  Blazey,  and  parcel  of 
the  customary  lands  of  the  manor  aforesaid,  with  all  other 
lands  and  tenements  of  the  same  John  in  the  same,  upon  con* 
dition  that  Richard  Rosevear  may  have  the  premises  to  km, 
ki$  keirs  and  a3sigiu,for  ever,  according  to  the  cmtom  of  tko 
manor  aforesaid.  And  thereupon  at  the  same  court  came 
the  aforesaid  Richard,  and  took  of  the  lord  the  pieaiace 
aforesaid,  with  the  appurtenances ;  To  have  and  to  bold  to 
him,  his  heirs  and  assigns,  according  to  the  custom  qf  the 
manor  aforesaid,  under  the  ancient  rent  and  of  right  accu»' 
tomed;  and  he  demands,  &c.,  and  so  is  admitted  teaant 
thereof,  and  gives  to  the  lord  for  a  fine  6d.\  and  does  feaky; 
and  finds  pledges,  as  well  for  paying  the  rent  as  for  dofaq^ 
and  performing  the  reparations  and  other  services,  Richard 
Pearce  and  Thomas  Read.^ 

The  roll  of  1693  being  called  for, 

Lord  Tentebden,  C.  J^ — It  is.  an  extract,  not  properly 
a  roll. 

Erskine.  It  is  in  the  form  of  a  roll ;  it  is  a  roll  of  extracts. 

The  document  was  then  read : 

*'  To  this  court  came  Hugh  Williams,  gentleman,  one  of 
the  customary  tenants  of  the  manor  aforesaid,  and  surren- 
dered into  the  hands  of  the  Lord  the  King  and  Lady  the 
Qiieen,  before  Samuel  Hext,  deputy  steward  of  the  manor 
aforesaid,  one  messuage  and  tenement,  with  the  apparte- 
nances,  called  Lamellyn,  otherwise  Nansmellyn,  situate, 
lying,  and  being  in  the  parish  of  St.  Blazey,  in  the  county 
of  Cornwall,  which  the  same  Hugh  Williams  lately  had,  by 
the  surrender  of  one  John  Rouse;  To  this  intent  that  John 
Pomeroy,  merchant,  may  have  and  hold  the  same,  &C| 
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according  to  the  custom  of  the  manor  aforesaid."  The 
tenement  is  stated  to  be  taken  at  the  ancient  rent;  and  the 
surrenderee  gives  pledges,  as  well  for  the  payment  of  the 
rent  as  for  doing  and  performing  repairs;  and  the  names  of 
the  two  pledges  are  given. 

A  surrender  of  Nansmelljn  in  1692,  from  John  Bonnej 
to  Digory  Tonkin,  habendum  to  him  and  his  heirs  for  ever, 
was  then  read.  Other  surrenders  of  part  of  Nansmellyn 
were  then  put  in ;  then  the  surrender  from  John  Killiowe  to 
Bennett  and  Bonney.  No  other  surrenders  or  admissions 
felatii^  to  Tewington  were  read  from  the  Augmentation 
Office. 

It  was  here  observed  by  the  counsel  for  the  defendant^ 
and  assented  to  by  the  Court,  that  all  these  documents 
were  headed  cur.  speciaU 
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Erskine.  One  inference.  is»  that  it  must  have  been  a 
manor  court  (a). 

Lord  Tenterden,  C.  J* — Perhaps  another  inference 
may  be,  that  it  was  all  a  very  irregular  proceeding.  At 
present,  however,  I  do  not  draw  any  inference. 


The  surrender  from  John  Bonney  to  Bennett  Laa,  23 
Car*  2,  was  put  in  by  the  defendant,  in  which  the  kabetHUnu 
was  to  the  surrenderee  and  his  assigns. 

The  plaintiff  then  put  in  the  examined  copy  of  the 
sheriff  *8  account,  l6->7  Edw.  %  (1323,)  {b).  '*  The  account 
of  the  sheriff  and  steward  of  CorawaN,  of  the  issues  of  the 
castles,  manors,  shrievalty,  and  stewardship  of  the  county 
aforesaid,  from  the  Feast  of  St.  Michael,  in  the  16 th  year, 
ubCo  the  Feast  of  St  Michael,  in  the  17tb  year  of  the  reign 
of  King  Edtoardy  son  of  King  Edward.  Tewington. — The 
same  renders  account  of  25/.  3s.  8|(/.  of  rents  of  assize  of 
the  manor  aforesaid  by  the  year,  and  of  14s.  7</.  of  a  certain 


(«}  Vide  post,         (If)  Fiom  the  Treasurer's  Remembraacer'y  Office. 
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rent  called  berbiage  (a),  and  of  205.  of  a  certain  custom  cer- 
tain,(fr)  (de  quddam  certa  con$uetudine )  called  fine  of  tin,  and 
of  235. 1  l|(f.  of  works,  as  well  of  free  as  of  customary  tenants 
released  by  the  year,  and  of  11  J.  of  chevage  (c),  and  of  Ss. 
of  toll  tin  this  year,  and  of  45.  of  fishery;  of  wood' and 
pannage,  and  dead  wood,  nothing  this  year,  because  the 
wood  is  altogether  waste,  and  of  Sd.  of  honey ;  of  the  sea- 
way of  Deuborth  nothing  this  year,  because  the  said  way 
is  not  used  this  year  on  account  of  the  sand;  and  of  6l5.B(f. 
of  two  water  mills  demised  to  farm  by  the  King's  commis- 
sion, with  155.  of  increase,  (de4ncremento,J  and  o(  SU.Bd. 
of  certain  land  of  Wallan,  and  the  waste  of  Tewyn,  with 
pasture  in  the  wood  there,  and  a  certain  place  to  build  a 
mill  so  demised  to  farm  to  Alexander  de  Cantok  and 
William  de  PafFard,  by  the  commission  of  the  Lady  the 
Queen  (d) ;  and  of  645.  Sd.  of  fines,  pleas,  and  perquisites 
of  courts  there,  by  the  same  time.  Sum,  36/.  85.  5|<f. 
Expenses:  The  same  accounts  in  allowance  of  rent  of  the 
reeve  for  his  service  by  the  year,  5s. ;  and  in  tithes  paid 
for  berbiage,  of  ancient  custom,  I7jd." 

The  account  of  9-10  Edw.  2  was  produced  (e).  "  The  ac- 
count of  Richard  deHewish  (/)  of  the  issues  of  the  steward- 
ship of  the  county  of  Cornwall,  to  wit,  of  certain  castles, 
and  of  all  the  lands  and  tenements,  with  the  appurtenances 
in  the  said  county,  which  by  the  death  of  Peter  de  Gaveston, 


(a)  Ante,  155. 

(6)  Post,  320. 

(c)  Ante,  151. 

((/)  Ante,  155.  The  mention  in 
this  document  of  lands  demised  by 
the  King's  commission,  and  of 
other  lands  demised  by  the  Queen*s 
commission,  seems  to  indicate  the 
existence  of  two  assessions  prior  to 
the  earliest  assession  roll  produced, 
(7  Edw.  III.  ante,  171,  179,)  and 
to  weaken  the  presumption,  (j>osf, 
317,)  that  this  was  an  encroach- 
ment of  Queen  Isabel's. 

(e)  From  the  Pipe  Roll  of  the 
Exchequer. 


(f)  See  a  record  of  the  preced- 
ing year,  cited  in  Madox*8  £xch. 
265.  '*  Mandatum  est  Ricardo 
de  Hywysh,  vicecomiti  et  senes- 
callo  Cornubise,  quod  de  denariis 
provenientibus  tam  de  exitibos 
vicecomitatus  praedicti,  quam  de 
coignagio  Stagminis,  et  aliis  eiiti* 
bus  senescalciae  praedictae,  sine  de- 
latione  liberari  et  habere  faciat 
dilecto  et  fideli  regis,  Antonio  de 
Pessaigne,  de  Janua,  372/.  14f .  Ad, 
in  quibus  rex  ei  tcnetur.  T.  W.  de 
Norwico,  Thesaufario,  &c.  20tb 
day  of  January.  Hil.  Breviairrot. 
9  Edw.  2,  Rot.  161,  a." 
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formerly  Earl  of  Cornwall,  came  to  the  hands  of  the  king^ 
except  the  castle  and  manor  of  Trematou,  (but  the  same 
Richard  ought  to  answer  of  the  issues  of  the  castle  and 
manor,  of  Trematon,  because  the  commission  of  the  afore- 
said Richard  in  the  originalia  of  the  9th  jear^  speaks  of  all 
the  castles  and  manors  in  the  whole  county,  and.it  is  an- 
swered in  the  exannual  roll  (a)  of  Cornwall,)  to  wit,  from  the 
feast  of  St.  Michael,  in  the  9th  year  of  the  reign  of  King 
Edward,  son  of  King  Edward,  until  the  15th  day  of  May 
next  following,  by  the  king's  letters  patent,  before  he  deli- 
vered the  custody  of  the  castles,  lands  and  tenements  afore- 
said, to  Henry  de  Willington  (fr)  by  the  king's  writ,  to  hold 
80  long  as  it  pleased  the  king,  to  wit,  for  the  first  half  year 
and  six  weeks  of  the  same  year,  from  which  day  the  same 
Henry  ought  to  answer.  And  he  answers  in  roll  9  of  the 
roll  of  accounts,  the  first  half  year  and  six  weeks  of  the 
new  year.  Tewington. — ^The  same  renders  account  of  12/. 
111.  lO^d.  of  rents  of  assize  of  free  tenants  and  others  of 
the^manor  of  Tewingtoui  for  the  terms  above  said,  as  is 
contained  in  the  said  roll  of  particulars^  and  of  14$.  7d.  of 
the  rent  called  berbiage  at  the. feast  of  the  Invention  of  the 
Holy  Cross,  and  of  235.  4J.  of  two  water  mills,  so  farmed 
by  the  time  aforesaid,  and  of  125.  lljcf.  of  pasture  in  dif- 
ferent places  sold;  and  lis.  11|(/.,  of  customary  works 
released;  and  of  QOd,  of  toll  of  tin,  and  25.  of  a  certain 
^shery  there  put  to  farm  by  the  same  time,  and  of  465.  5id. 
of  .fines,  pleas  and  perquisites  of  courts  there  by  the  same 
time,  as  is  contained  in  the  roll  of  particulars.  Sum  of  the 
receipts,  18/.  45.  lOjrf.  Expenses — ^Thesame  accounts  in 
acquittance  of  rent  of  the  reeve  there  by  the  time  aforesaid, 
25.  6{/.^  and  in  tithes  paid  for  the  rent  called  berbiage  at 


(o)  In  the  old  way  of  exhibiting 
sherifi'  accounts,  the  illeviable 
fines  and  desperate  debts  were 
transcribed  into  the  exannual  roll ; 
which  was  yearly  read,  to  see 
what  might  be  gotten.  Hale's 
Sherifis' Accounts,  67. 

(b)  Henry  de  Wylinton  was  com- 


mittee of  the  earldom  of  Cornwall, 
9  Edw.  2.  Abbreviatio  Rotulorum 
Originalium  in  Scaccario,  vol.  i. 
226.  In  23  Edw.  3,  Henry  de 
Wylinton  held  the  manor  of  Fawi- 
ton,  ut  de  Castro  deLaunceneton. 
Cnlend.  Inquis.  |)OSt  Mortemi  vol. 
ii.  152. 
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the  time  of  the  Invention  of  the  Holy  Cross,  of  ancient 
custom  nj^d^  as  is  contained  there.  Sum  of  expenses  Sis. 
md.  And  he  owes  18/. O5.  lid.  And  he  answers  within.'* 
The  roll  of  particulars  {a)  5-6  Edw.  2,  was  then  read. 
^  Particulars  of  the  account  of  Thomas  de  la  Hide  {b)  of 
the  issues  of  the  stewardship  of  Cornwall,  beginning  on 
the  19th  day  of  June,  in  the  5th  year,  finishing  in  the 
6th  year  before  he  delivered  the  same  office  to  John  de 
Bedewynd.**  Tewington : — The  same  renders  account  of 
61.  5s.  1  Id,  of  rents  of  assize  in  the  manor  aforesaid  of 
the  said  term,  with  l^d.  of  the  bede  of  the  mill  of  Pentewyn 
for  the  said  term ;  of  berbiage  nothing,  because  at  the  feast 
of  the  Invention  of  the  Holy  Cross ;  of  fine  of  tin,  nothings 
because  at  the  feast  of  St.  Michael ;  and  of  I2s.2d.  of  two 
mills  so  demised  to  farm  of  the  said  term ;  of  chevi^ 
nothing,  because  at  the  feast  of  St.  Michael;  and  of  58,  8|(f. 
of  the  pasture  of  WallaUi  for  the  said  term;  and  of  9^.  of 
pasture  in  the  wood  for  the  said  term ;  of  pannage,  toll  tin 
and  dead-wood  nothing,  because  at  the  feast  of  St.  Michael; 
and  of  ltd,  of  the  fishery  so  demised  to  farm  for  the  said 
term ;  of  honey  and  turbary  nothing  by  the  said  term ;  and 
of  69.  of  works  and  customs  released  for  the  said  term;  of 
— (batids)  nothing  by  the  said  time.  Sum,  c£— — .  Per- 
quisites: the  same  renders  account  of  ISd,  of  Robert  Petiz 
and  his  four  companions  for  false  claim,  licence  to  grant, 

detention,  and  default :  Sum,  £ .     Sum  total,  j£ . 

Allowances:  the  same  accounts  in  acquittance  of  rent  of  the 


(a)  Tliis  was  stated  always  to  go 
into  the  Exchequer. 

(b)  Madox,  p.  639,  has  the  fbl- 
lowing  note  t^-'^Comobia.  Deoo- 
mitata  et  senescalci^  commissis. 
Rex  XXV  die  Junij  commisit  Thoma 
de  la  Hide  comitatum  Comubise 
cum  pertinentijs,  necnon  Castra 
de  Untagel,  Restormel,  et  Tre- 
raeton,  et  omnes  terras  et  tene- 
menta  ac  Stagnariam  et  Cuna- 
gium  in  eodem  coraitatu  :  custo- 
dienda  quamdiu  Regi  placuerit :  ita 


quod  de  exitibus  inde  provenieati- 
bus  Regi  respondeat  ad  Scaccarinm 
Regis.  £t  mandatum  est  archie- 
piscopis,  &€.,  quod  eidem  Tkonui 
taroquam  vicecomiti  comitatns 
praedicti  et  custodi  castrorum  terra- 
rum  et  teneraentorum  senescalcix 
Stagnariae  et  Cunagii  prasdictorum, 
in  hijs  qus  ad  officiura  vicecomids 
et  custodiam  illam  pertinent,  in- 
tendentes  sint,  &c.  Teste Thesau- 
rario,  &c.  Trin,  Commisium,  1  Edw. 
2,  rot,  14,  b.  ill  iwio." 
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seeve  I5d.  for  the  said  term.    Sum^^ .    And  he  owes 

£ -. 

Another  account  of  5  Edw.  2  was  then  read. 

The  account  of  32-33  Edw.  1  was  then  read  (a). 

The  roll  of  particulars  for  this  year  was  not  found,  ^' 

The  account  of  31  Edtv.  1  was  then  read;  as  were  those 
of  3«  Edw.  I  and  26  Edw.  1, 

The  plaintiff  then  put  in  an  examined  copy  (b)  of  a  grant 
to  John  of  Elthami  4  Edw.  S,  of  the  earldom  of  Cornwall, 
and  of  lands  in  Suffolk,  Norfolk  and  Lincoln^  and  of  Berk- 
hampstead,  HertSj  and  of  Chippenham  (c),  Wilts,  and  of 
90i.  rent  {d)  of  the  issues  of  the  county  of  CornwaU, 

Joseph  Newfon,  a  conventionary  tenant  in  Tywarnhale, 
stated  the  existence  of  several  copper,  and  copper  and  tin 
mines  in  that  manor,  and  that  none  of  the  adventurers  had 
entered  npon  his  tenement. 

Joseph  Cocking,  a  mine  captain,  proved  that  a  conven- 
tionary tenant  in  Calstock  had  successfully  resisted  the 
daims  of  the  duchy  lessees  to  work  under  bis  land  until 
they  had  purchased  leave  to  erect  engines,  8lc. 
.  Stephen  Pearce  proved  the  payment  of  15/.  to  Paul,  a 
conventionary  tenant,  for  injury  done  to  his  land  by  digging 
copper. 

Answers  of  the  jury  of  Stoke-Climsland  to  the  Articles  (e) 
ministered  them  30  Oct.  1668. 

^  To  the  6rst  article  we  say  that  the  customary  tenants 
of  this  manor  do  hold  their  customary  lands  and  tenements 
to  them  their  heirs  and  assigns  for  ever,  according  to  the 
ancient  customs  of  the  said  manor  under  several  rents  and 
fines  certain,  and  according  to  certain  ancient  and  laudable 
customs,  suits  and  services  used  and  accustomed  within  the 
said  manor  time  out  of  mind,  and  for  the  more  perfect  re- 

(«)  From  the  Pipe  Roll.  (d)  The  subsequent  grant  of  the 

(^)  From  the  Charter  Roll,  1330.  assessionable  manors  to  this  earl 

(c)  ^*  Cyppenhara*'   appears   to  was  produced  by  the  defendant, 

have  been  the  residence  of  this  {antej  155.)    In  the  interval  be- 

yoQOg  prioce.    See  Mann.  £xch.  tween  these  two  grants  the  manors 

Pmct,  Sd  edit.  368,  n.    It  had  also  were  of  course,  within  time  of  me- 

been  held  by  former  Eads  of  Com-  mory,  severed  from  the  earldom, 

wall.  (e)  See  Articles^  Appendix;  I. 
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1828.        membrance  and  knowledge  who  are  tenants  of  the  said  cus- 
^T*^      tomary  lands  and  tenements^  and  what  issues  and  profits 

i^i^  might  grow  due  to  the  lord  of  the  said  manor,  out  of  and  for 

Bbbvtov.  j|jg  game^  there  hath  been  used  and  held  by  his  majesty's 
^'  noble  progenitors  once  every  seventh  year,  though  with  some 
intermission  by  reason  of  public  troubles,  or  other  accidents, 
one  great  court  for  the  manor  called  the  assession,  by  com- 
missioners appointed  and  authorised  thereunto,  at  which  the 
old  tenants  that  were  recorded  in  the  former  assession  have 
used  to  enter  their  names  anew,  and  others  which  succeed  by 
descent  or  by  purchase  and  surrender  have  always  been  ac- 
cepted;  allowed  and  received  for  tenants;  unto  which  records 

^  for  further  answer  unto  such  articles  we  refer  ourselves. 

''  To  the  ninth  article  we  say  that  there  are  divers  quarries 
of  slate  and  hellingstone  (a)  in  the  said  manor,  of  which, 
some  have  been  opened  anciently,  and  some  of  late  tiroes, 
but  what  profit  hath  been  made  of  the  same  we  know 
not,  neither  do  we  know  that  his  majesty,  or  his  prede- 
cessors, lords  of  the  said  manor,  have  had,  or  ought  to  have 
any  profit  or  benefit  thereof,  for  that  the  tenants  have  usually 
heretofore  by  their  custom  received  and  taken  the  profits  of 
such  quarries  as  are  within  their  several  tenements  to  their 
own  use.  And  we  further  say,  that  there  are  divers  tin  works 
within  the  said  manor  which  are  enjoyed  by  the  respective 
owners  thereof  under  the  stannary  customs ;  but  we  know 
not  that  any  profits  do  thereby  arise  or  accrue  to  his 
majesty,  other  than  the  toll  of  tin.  And  we  further  say,  that 
the  tenants  of  the  said  manor  have  always  claimed  and  used 
to  have  and  take  the  benefit  of  the  highways  adjoining 
to  their  tenements  respectively  appertaining  to  the  same  (6), 

(a)  In   the    West  of  England,  of  felons"  occurs  in  Yelv.    153, 

to  *^  heal/'  means  to  cover,  and  a  Hob.  169,  Noy,  133. 
"  hellier"  is  a  tyler.  AndseeTooke,  In  German,  the  verb  "AcA/ea" 

E«rt«  VYi^emro,   verbo  "  hill,"  &c.  is  now  only  used  in  the  sense  of 

'' Helling  stones,''  ante,  S03,  (a),  concealing;  and  even  in  th&t  se- 

would  be  stones  for  roofing.  condary  derivative  signification  it 

In  the  Nonnes    Prestes  Tale,  has  in  a  great  measure  given  way  to 

"  hillynge"  is  used  by  Chaucer  in  its  compound  ^^verhehUnT 
the  sense  of  concealing.    '<  Healer         (Jbi)  Vide  Doe  d.  Fring  v.  Pearuy, 

7  B.  &  C.  304. 
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without  any  leave,  and  to  their  proper  use,  benefit,  and         la^S. 

John  Hart  Brimacamb,  steward  to  Sir  William  Pratt  Call,  Jg«^ 

Bart.|  proved  that  stone  had  been  taken  from  two  quarries  _.  -  3/ 
on  conventionary  tenements  of  Sir  W.  P.  Call,  in  Stoke- 
Climsland,  and  that  timber  to  the  amount  of  1000/.,  had 
been  cut  and  sold ;  and  that  he  had  prevented  persons  from 
working  for  copper  on  a  conventionary  tenement  called 
Byneleigh. 

John  King  Lethbridge,  steward  of  the  manor  of  Stoke- 
Climsland,  proved  that  the  conventionary  tenants  take 
stones  and  slate  and  timber  without  applying  for  licences  ; 
and  that  he  holds  the  court-leet,  which  is  also  a  court- 
baron,  twice  a  year,  and  what  is  called  the  three  week  *' 
court,  which  ought  to  be  held  every  three  weeks.  At  each 
of  those  courts  surrenders  and  admittances  take  place,  of 
which  copies,  on  ad  valorem  stamps,  are  delivered  to  the 
parties.  Surrenders  are  not  taken,  nor  are  copies  giveu 
out  at  the  Assession  Courts.  On  cross-examination,  he 
proved  the  attendance  of  the  con\;entionary  tenants  at  the 
Assession  Court,  and  the  mode  of  preparing  the  Assession 
Books  (a),  also  a  payment  of  6d.  and  \s.  into  the  dish  by 
the  conventionary  tenants,  which  had  been  stated  by  the 
defendant's  witnesses. 

Thomas  Treverden  proved  the  payment  of  copper  dues  to 
Trehane,  who  was  the  owner  of  a  conventionary  tenement 
60  years  ago.  Only  80  tons  were  raised.  Upon  his  cross- 
examination  he  stated  that  considerable  damage  was  done  to 
the  surface,  and  that  this  payment  of  dues  consisted  in  the 
payment,  at  two  different  times,  of  two  sums  of  money,  the 
amount  of  which  was  unknown  to  him. 

John  Philip,  a  conventionary  tenant  of  Stoke-Climsland, 
proved  that  he  had  obstructed  two  persons  in  mining  under 
his  duchy  tenement,  that  he  had  sued  them,  and  that  the 
action  had  been  compromised  by  the  payment  by  the  ad- 

(a)  Ante,  .171. 
VOL.  111.  X 
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venturers  of  50/.  and  costs ;  and  that  J.  W.  Mearns>  one  of 
the  duchy  lessees,  afterwards  bought  the  estate  for  25001,, 
it  having  cost  the  M^itness  500/. 

Richard  Retallick  stated  that  he  was  the  son  of  a  cod- 
ventionary  tenant  in  Stoke-Climsland,  who  had  made  a 
set  of  a  mine  under  his  tenement  to  E.  Nettell,  17  July, 
1789. 

George  Rose,  a  miner,  proved  the  payment  of  dues  to 
John  Retallick  under  this  set. 

Thomas  Bishop,  a  conventionary  tenant,  proved  that  he 
had  forbidden  persons  to  work  for  manganese «  and  had 
leased  slate  quarries  on  his  estate. 

Thomas  Brown,  a  conventionary  tenant  in  Tintagel, 
proved  the  working  of  a  slate  quarry  in  his  tenement  for 
upwards  of  20  years. 

William  Simmonds  proved  the  working  of  a  slate  quarry 
in  Tintagel  about  30  years  ago,  under  a  lease  from  a  con- 
ventionary tenant. 

Edward  Seccomb,  proved  the  taking  of  timber,  slate  and 
tin  by  the  conventionary  tenants  in  Helston  in  Trigg,  and 
the  opposition  of  the  tenants  to  the  working  of  a  lead  mine 
by  the  duchy  lessees  ending  in  the  abandonment  of  the 
mine,  which,  however,  was  not  worth  working. 

Edward  Netherell  had  been  forbidden  by  Dr.  Marshall, 
a  conventionary  tenant  of  Helston  in  Trigg,  (Camelford,)  to 
mine  under  his  tenement  in  1806.  He  then  worked  in 
Tintagel  for  manganese,  in  the  conventionary  tenement  of 
Miss  Smith,  who  stopped  up  the  mine. 

Nicholas  Bennett,  Esq.  deputy  recorder  (a)  of  Saltash, 
rented,  under  Burt,  a  conventionary  tenement  in  Trematon. 
Burt,  and  his  son  after  him,  cut  and  sold  many  hundreds  of 
timber  trees.  Houses  were  built  in  Saltash  (b)  with 
stones  raised  from  another  conventionary  tenement. 

William  Bennett,  deputy  reeve  of  the  manor  of  Trematoo, 
proved  the  working  of  a  slate  quarry  upon  a  conventionary 
tenement  in  Trematon. 

William  Spunvai/  rented  a  conventionary  tenement  in 
(a)  Appointed  by  Sir  Anthony  Duller.        (6)  Ante,  141,  (a). 
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the  manor  of  Liskeard,  of  Mr.  Edye,  in  which  he  worked  a 
stone  quarry. 

James  Donnithorne  proved  the  cutting  down  of  timber  and 
opening  of  quarries  in  duchy  land. 

Charles  Scott  stated  that  he  was  steward  of  the  manor  of 
Ty  warnhayle-Tyas  until  last  year ;  which  manor  was  held  by 
Sir  William  Curtis,  and  others,  under  an  alienation  in  the 
time  of  Edw  I.,  to  one  Tyas  (a). 

The  Court  here  suggested,  that  unless  this  were  part  of 
the  assessionable  manor,  nothing  done  there  could  be  ma- 
terial (Jb). 

Thomas  Drew,  and  his  son  Johji  Drew,  proved  the  work- 
ing of  a  stone  quarry  in  Mr.  Sawle's  tenement  in  Tewington. 

John  Boughthjf,  wheelwright  at  St.  Austel,  proved  a 
purchase  of  timber  QD  years  ago,  from  Mr.  Carthew's 
Nansmellyn,  sold  by  public  auction. 

Thomas  Oliver  proved  the  cutting  down  of  timber  from 
Nansmellyn. 

Robert  Libby  proved  the  sale  and  carrying  away  of  tim- 
ber at  St  Austel,  in  1810. 

John  Muckford  proved  that  Lamellyn  Moor  is  enclosed, 
and  that  Lamellyn  is  a  bounded  estate. 

Thomas  Trevithick  proved  the  apportionment  of  the  tin 
dues  upon  stream  works,  and  that  the  sum  received  for  tin 
dues  for  Merthyn  was  kept  in  a  chest  by  itself,  separate 
from  that  arising  from  Mr.  Carthew's  land. 

"  Articles  of  agreement  (c)  had,  made  and  concluded  upon 
the  8th  day  of  May,  1716,  between  Stephen  Robins  (rf)  of 
St.  Columb  in  the  county  of  Cornwall,  of  the  one  part,  and 
Peter  Couch  and  John  Rowett  of  the  other  part,  were  then 
put  in,  whereby  the  said  Stephen  Robins,  in  consideration 

(a)  Ante,  144,  (a).  (c)  From  the  muniments  of  Mr. 

(b)  This  manor  appears  to  have      Carthew. 

formed  part  of  the  assessionable  (d)  It  was  here  suggested  by  the 

manor  ofTywamhaiIe,u'ithin  legal      defendant's  counsel,  that  Robins, 
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memory, an^€,141.  And  see  Calend, 
Inquis.patt  Mortem,  1  vol .  2  29, 30 1 , 
2  vol.  3;  Testa  de  Ncvill,  201,  b.; 
C4ilend»  Hot.  Pat.  315. 


not  being  the  owner  of  Nansmel- 
lyn, must  have  made  this  set  as  a 
bounder.     Scd  ride  post,  296. 
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be  signed  by 
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and  coming 
out  of  the 
hands  of  the 
customary 
tenant,  is  ad- 
missible in 
evidence,with- 
out  producing 
the  court  roll. 
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of  a  full  fifth  part,  toll,  or  dish,  and  other  clauses,  condi- 
tions, covenants  and  agreements,  granted  to  set,  and  to 
farm  let,  free  liberty  to  work,  aid  and  search  for  tin  in  cer- 
tain fields  and  closes  of  land,  situated  in  the  village  and 
fields  of  Lamellyn,  commonly  known  by  the  name  of  La- 
mellyn  Moor,  &c," 

James  Buckton  stated  that  in  J  823  he  applied  to  the 
duchy  office  on  behalf  of  Rowe,  and  afterwards  of  Carthew, 
to  see  the  rolls  of  the  manor  of  Tewington,  and  subse- 
quently the  assession  rolls  as  well  as  the  rolls  of  the  manor 
of  Tewington,  and  that  inspection  was  refused. 

Lord  Tenterden,  C.  J. — The  parties  had  the  remedy 
in  their  own  hands,  by  application  for  a  mandamus. 

An  instrument  was  produced,  purporting  to  be  a  deed  of 
trust,  shewing  that  Hugh  Williams  was  a  trustee  of  Lamel- 
lyn, that  Robins  was  the  beneficial  owner,  and  Williams  was 
to  be  admitted  for  him. 

The  plaintiff  then  produced  a  surrender  of  1743,  from 
Honor  Williams  to  Jane  Carthew  (a). 

Sir  J.  Scarlett.  The  surrender  ought  to  be  upon  the 
roll.     That  is  an  admittance. 

Brougham.  It  is  a  copy  in  the  regular  form,  just  as  the 
others  were ;  it  is  at  a  special  court. 

Wetherellf  A.  G.  This  document  is  clearly  inconsistent 
with  the  title  upon  the  roll.  I  shall  object  to  it  upon  other 
grounds,  the  roll  is  better  evidence  than  this,  if  this  is  a 
copy  of  the  roll. 

Brougham.  There  cannot  be  better  evidence  against  the 
lord  than  the  copy  the  steward  gives  out. 

Lord  Tenterden,  C.  J. — I  think  it  may  be  read. 

Here  the  case  closed  on  the  part  of  the  plaintiff. 

(a)  From  Mr.  Carthew's  muniments. 


\ 


rW        . 


•> 


MICHAELMAS  TERM,  IX  GEO.  IV.  297 

The  Attoruey  General  then  proposed^  on  the  part  of  the         1838. 
defendant,  to  put  in  old  court  rolls  of  the  reign  of  Henry      ^^^^ 
VIII.,  and  some  other  documents  relating  to  Nansmellyn.  v. 

The  plaintiff's  counsel  objected  that  this  evidence  ought  ^*»"tok. 
to  have  been  put  in  before^  and  was  not  to  be  received  at 
this  period  of  the  cause.  But  the  Court  held,  that  as  the 
plaintiff  had  produced  surrenders  in  modern  court  rolls,  it 
was  competent  to  the  defendant  to  give  evidence  of  other 
surrenders  of  ap  earlier  date. 

Sir  •/•  Scarlett,  If  Mr.  Brougham  had  begun  in  the 
usual  way,  and  produced  his  evidence,  wc  should  have 
given  it  before. 

Lord  Tenterden,  C.  J. — We  are  all  satisfied  that  the 
Attorney  General  has  a  right  to  do  it. 

Mr.  Charles  Devon  proved  a  search  (a)  for  the  ancient  A  copy,  eia- 
court  rolls  of  the  manor  of  Tewington,  and  that  the  earliest  witness  of  a 
found  were  of  the  32  Hen.  8.  court  roll  is 

admissible  in 
evidence,  witb- 

Erskine.     Have  you  the  originals  ?  ^uctbn  oTthe 

original. 
Lord  Tenterden,  C.  J. — An  examined  copy  is  evi- 
dence. 

'*  Law  court  holden  there  in  the  d2d  year  of  King  Henry 

the  8th. 
Manor  of  "  They  there  present  Thomas  Saunder, 

John  Saunder  the  elder,  and  John  Saunder 
Homage.  the  younger,  who  have  dug  and  subverted  the 

arable  land  and  several  soil  of  the  lord  the 

king  at  Lamellyn  within,  &c.  without  licence, 

contrary  to  the  liberties  of  the  manor  there. 

Amerciament,  6c/.  and  contrary  to  the  custom  of  the  stannaries 

of  Blackmore,  &c.    Therefore  in  mercy  &c." 
(a)  In  the  Augmentation  Office.  * 


r. 
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Brougham.    This  is  not  a  surrender. 

Lord  Tenterden,  C.  J. — I  think  you  cannot  now  give 
this  part  of  the  court  rolls  in  evidence;  it  should  have  been 
read  before ;  you  must  now  confine  yourselves  to  the  sur- 
renders. 


"  Court  holden  there  the  Ist  day  of  Sept. 
in  the  year  aforesaid.  At  this  court  came 
John  Braye  the  younger  and  surrendered  into 
the  hands  of  the  lord  one  tenure  in  Castell 
Gothowe  with  the  appurtenances,  to  the  use 
of  Benedict  Nancolas;  to  have  and  to  hold 
to  him  and  to  his  heirs  of  gift,  according  to 
the  custom  of  the  manor  aforesaid.  And  the 
said  Benedict  Nancolas  came  at  this  court, 
and  took  the  aforesaid  tenure  with  its  appur- 
tenances in  Castell  Gothowe  aforesaid,  to 
have  and  to  hold  to  him,  according  to  the 
custom  of  the  manor  aforesaid,  unto  the  next 
assession;  and  did  fealty  to  the  lord,  and  gives 

Recognition,  Qd.  for  recognition  eight-pence.'* 

Manor  of  *<  Extract  of  all  fines,  issues  and  amercia- 

Tewington.  ,  . 

mcnts,  and  other  pronts  commg  and  renewmg 
by  all  courts  holden  within  the  manor  aforesaid, 
from  the  26lh  day  of  March,  in  the  l6th  year 
of  the  reign  of  James,  now  King  of  England, 
unto  the  Feast  of  St.  Michael  the  Archangel, 
next  following  I6I8.  At  a  court  of  the  manor 
aforesaid,  holden  at  St.  Austell,  within  the 
manor  aforesaid,  the  SOth  day  of  April,  in  the 
16th  year  of  the  reign  of  the  Lord  James,  now 
Surrender,  King  of  England,  &c.  is  inrolled  thus  : — At 

this  court  came  Luke  Evans,  and  surrendered 

into  the  hands  of  the  Lord  Prince  Charles 

one  close  of  land  there,  containing  by  eslima- 

;*  lion,  two  acres  and  live  perches  (anglic^,  two 
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land  yards)  either  more  or  less,  called  Tre- 
neare,  lying  and  being  within  the  manor  afore- 
said, to  the  behoof  and  use  of  Tristram  Car- 
lyon  of  St.  Austell  aforesaid,  his  heirs  and 
assigns,  according  to  the  custom  of  the  manor 
aforesaid ;  and  thereupon  at  the  same  court 
came  the  aforesaid  Tristram  Carlyon,  and 
took  of  the  said  lord  the  prince,  by  Thomas 
Tubbe,  steward  of  the  manor  aforesaid ;  to 
have  and  to  hold  to  the  said  Tristram  Carlyon, 
the  aforesaid  close  containing  two  acres  and 
five  perches  of  land  according  to  the  custom 
of  the  manor  aforesaid;  And  the  aforesaid 
steward  gave  him  seisin  by  the  rod ;  And  the 
aforesaid  Tristram  Carlyon  gives  for  his  entry 

ine,  90d,  twenty  pence  to  the  lord  the  prince  for  fine ; 

and  his  sureties  are  Walter  Higman  and  John 
Davey ;  and  so  he  did  fealty  to  the  said  lord, 
and  is  admitted  tenant  thereof." 
"  Court  holden  at  St.  Austel,  the  30th  day  of  December, 

1  the  20th  year  of  the  reign  of  King  James,  8cc. 

arrender.  ''At  this  court  came  Thomas  Trelowthes, 

gentleman,  one  of  the  customary  tenants  of 
this  manor,  and  surrendered  into  the  hands 
of  the  illustrious  Lord  Charles,  Prince  of 
Wales,  Duke  of  Cornwall  and  York,  and 
Earl  of  Chester,  8lc.,  lord  of  this  manor,  all 
one  quarry  in  Trenyaren,  within  the  manor 
aforesaid,  extending  from  the  great  quarry 
there  on  the  south,  to  a  certain  place  called 
Blackhead,  containing  in  length  about  100 
rods  of  land  and  as  much  in  breadth,  and  on 
the  north  part  of  the  same  great  quarry  to  a 
certain  place  called  Quendrin,  containing  in 
length  and  breadth  about  the  quantity  afore- 
said, (which  the  said  Thomas  Trelowthes 
took  by  virtue  of  the  warrant  of  the  dE>mmis- 
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sioners  of  the  revenues  of  the  said  lord  the 

Prince,  bearing  date  the  19th  of  March,  lOQO, 

t7.  and  inrolled  before  the  auditor  of  the  dtichy 

of  Cornwall^)  upon  condition  that  Richard 
Scobel  may  have  the  said  quarry  until  the 
next  assession  by  the  annual  rent  of  20s, 
and  other  services  therefore  before  due." 

Bayley,  J. — That  seems  as  if  it  was  a  new  taking. 

Coleridge.  The  services  are  those  that  are  before  due. 

Memorandum,         <'  And  thereupon  at  the  same  court  came 
that  Mr.  Ilock-  •  ,    r*  •  i       i    o      i     i  i  i        r    i 

more  and  Mr.    ^"^  said    Kichard    bcobel,  and    took   of  the 

Roscarrachedid,  gj^jj  JQ^d  the  Prince,  by  livery  of  the  steward 

by  order  of  the  ^  . 

Gable,setdown    of  the  said  manor,  the  said  quarry  extending 

tween^Vrelow-    ^^  above,  (saving  the  right    of   and   in  the 

thes    and  Mr.    Great  quarry);  To  have  and  to  hold  the  afore- 
Saule,  concern-         .  ,  .  ,  .        ,  •  i  t»  •   i       i  r ■•      i    • 

ing  this  quarry     ^^^^  premises  to  him  the  said  Kichard  bcobel 

according    to     until  the  next  assession,  by  the  said  rent  of 

which  the  sur-  . 

render    to    be    20$.  and  other  services  therefore  before  due; 

rectified  at  the    ^^^^  ,^^    -^^  f^^  ^  g^^  nothing;  and  did  his 
next  assession.  ^  . 

fealty  to  the  lord  only ;  and  so  he  is  admitted 

tenant  thereof  by  surety  of  John  Davye  and 

Richard  Pearce." 

A  surrender  by  Ellen  Carlyou  of  a  tenement  in  Trenyaren, 
Gth  Oct.  5  Car,  1,  was  then  read. 

A  surrender  by  Oliver  Julyan  of  the  Crosse  Park,  parcel 
of  his  tenement  in  Trenyaren,  6th  J  uly,  5  Car.  1 ,  and  by 
William  Peirse  of  half  a  messuage,  &c.  in  Trenyaren,  13 
Car.  2,  were  read.  This  omits  the  word  '*  heirs"  in  the 
habendum. 

A  surrender  by  Lucas  Julyan  of  lands  in  Trenyaren,  23 
Car.  2,  was  read,  in  which  "  heirs"  are  omitted. 

The  admittance  of  John  Bonuey,  in  1663,  was  then 
produced. 
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Coleridge  then  proposed  to  read  from  the  same  the  pre- 
sentments of  the  homage  respecting  the  taking  of  timber 
by  the  conventionary  tenants. 

Brougham  objected  that  this  document  should  have  been 
read  before,  and  that  the  defendant  was  not  now  entitled  to 
go  into  evidence  to  answer  generally  the  case  of  the  plaintiff. 
The  plaintiff  rests  his  case  upon  possession,  not  title ;  he 
relies  upon  his  possession  as  sufficient  to  support  the  action; 
then  the  defendant  sets  up  a  case  of  title  in  another  party; 
the  plaintiff,  in  his  answer  to  this,  does  not  abandon  his 
original  case  of  possession  and  assert  title  in  himself,  but 
merely  denies  the  title  under  which  the  defendant  claims. 
It  is  quite  immaterial  whether  the  plaintiff  have  title  or  not; 
it  is  sufficient  for  him  to  disprove  that  which  is  set  up  by 
the  defendant.  The  evidence  therefore  now  tendered  for 
the  purpose  of  negativing  the  rights  of  the  conventionary 
tenants  is  whollv  irrelevant  to  the  issue  taken  in  the  cause. 
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Lord  Tenterden,  C.  J. — If  a  plaintiff  first  relies  upon 
his  possession,  then  calls  upon  the  other  side  to  shew  title, 
and  afterwards  goes  into  evidence  to  shew  his  own  title, 
must  we  not  allow  the  defendant  to  go  into  evidence  to 
rebut  that  ?  I  am  clearly  of  opinion,  after  the  course  which 
the  cause  has  taken,  that  justice  cannot  be  done  if  such 
evidence  be  rejected. 

Brougham.  We  first  rely  upon  our  possession  as  suf- 
ficient to  support  the  action,  then  my  learned  friends  are  to 
take  it  out  of  us  to  claim  it  for  another  party ;  our  evidence 
in  reply  is  not  to  revest  it  in  us.  We  rely  not  upon  title 
but  possession ;  we  will  take  the  title  they  have,  and  vest 
it  any  where  else;  it  does  not  signify  where,  provided  we 
divest  them. 


Bayley,  J. — The  plaintiff  may  be  considered  as  admit- 
ting that  the  fee  simple  and  the  general  property  in  the  land 
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is  in  the  Duke;  but  then  the  plaintiff  says  he  has  a  certain 
peculiar  interest  in  the  land^  and  the  power  of  exercising 
certain  rights  upon  the  land.  If  in  the  defendant's  case 
they  had  gone  into  evidence  to  negative  the  existence  of 
those  rights,  possibly  they  would  not  be  at  liberty  to  give 
further  evidence  on  that  point  now,  but  if  they  did  not  do 
it  then,  they  are  entitled  to  do  it  now.  The  plaintiff's 
case  has  been  to  shew  that  these  tenants  had  the  right  to 
dig  stone  and  cut  timber  and  work  mines ;  surely  the  de- 
fendant must  be  at  liberty,  in  order  to  prove  that  they  bad 
not  such  a  right,  to  shew  instances  in  which  it  has  been 
successfully  resisted. 


Lord  Tenterden,  C.  J. — Or  how  it  commenced. 


Prcscnlment, 
35.  Qd. 


Default,  2d. 


Extracts  of  Presentments  2  James  I.  (l604)  were  then 

read : — 

"  To  wit^  of  John  Killyowe,  gentleman, 
for  divers  defaults  this  year,  because  he  hath 
permitted  his  house  here  at  Lamellyn  within, 
8cc.  to  be  entirely  ruinous,  and  came  not  to 
answer,  8cc.  Of  Richard  Oppye,  for  divers 
defaults  this  year,  because  he  hath  allowed 
his  house  at  Towan  to  be  ruinous  in  default 
of  repair,  and  hath  not  entered  in  the  same 
Court.  Therefore  in  mercy  as,  &c.  Of 
Luke  Goziard^  one  of  the  customary  tenants 

Default,  3s.  4d,    of  this  manor^  because  he  hath  not  this  year 

repaired  his  dwellinghouse  and  his  fences  at 
Trenyaran,  at  the  feast  of  St.  John  the  Baptist 
last  past,  given  him  by  the  Court  aforesaid, 
but  hath  made  default." 


Entries  in  Lord  Tenterden,  C.  J. — Amerciaments,   unless  you 

court  rolls  of     g|,g^y  jj^^jj,,  n^id  are  not  in  general  evidence, 
amerciaments  '  ^ 

imposed,  not 
evidence  with- 


out proof  of 
payment. 


'*  13  James  I.  At  a  Court  of  the  aforesaid  manor,  held  at 
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Su  AustelU  the  8th  day  of  January,  in  the  year  of  the  reign         18^8. 

of  our  Lord  James,  by  the  Grace  of  God,  of  England*      v^^/-w' 

Row£ 
France,  Ireland,  King,  defender  of  the  faith,  the  ISth,  and  v. 

of  Scotland  the  49th.     At  this   Court,  two  elms,  upon  the      Bremtok. 

petition  of  John  Killyowe,  gentleman,  are  granted  to  him  ^' 

for  the  repairs  of  his  tenement  in  Lamellyn,  parcel  &c.  by 

livery  of  the  reeve,  and  John  Daddoe,  Thomas  Betty  and 

Stephen  Jacob,  to  whom  it  is  commanded (a)  defaults 

of  reparation ;  and  one  elm  is  granted  to  Richard  Julyau  for 

the  repairs  of  his  tenement  in  Pencarroe,  by  livery  of  the 

reeve,  William  Higman,  John  Davy  and  Richard  Daddoe, 

to  whom  it  is  commanded  as  above." 

Lord  Tenterden,  C.  J. — Where  the  elms  came  from 
does  not  appear.     The  reeves  select  them  for  them. 

The  witness,  Mr.  Devon,  being  asked  whether  he  had  A  witness  who 

inspected  many  of  these  rolls,  stated  that  he  had  looked  F^duces  a 
t^  J  ^  ^  document  for 

through  about  300  altogether,  in  Tewington.  the  purpose  of 

shewing  a  par- 
ticular clause, 
Brougham.     In  the  whole  of  those,  do  you  find  "  from  may  be  asked 

„         .    -ii    I  •      »  •      whether  he  has 

seven  years  to  seven  years,    or  "  till  the  next  assession    m  ^ot  inspected 

any  other  except  the  two  instances  you  have  read  ?  documents  of 

*^  "^  the  same  na- 

ture, in  which 

Sir  J.Scarlett.     That   is  a  short   way   of  giving   your  J^^^^J^^J'^*! '* 

evidence.  although  such 

documents 
ait!  not  pro- 

Brougham,     It  is  to  save  the  necessity  of  producing  them,  duced(fc). 

Lord  Tenterden,  C.  J. — I  think  you  may  ask  that 
question. 

The  witness  then  stated  that  he  did  not  think  there  were 
any  rolls  containing  these  clauses,  except  the  two  pro- 
duced. 

(a)  Here  some  words  are  illegi-      v.  Dixon,   Peake,   N.  P.  C,  03  ; 
hie.  Spaiccr    v.     Billing,     3    Oimpb. 

{b)  And  see  rm/f,  212;  Roberts       310. 
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Wetherell,  A.  G.  They  pretended  to  say  that  Holmbush 
was  a  part  where  we  had  no  right  to  take  the  copper.  We 
now  put  in  sets  of  those  very  places. 

Some  (a)  sets  were  delivered  in. 

Brougham.  They  might  have  given  this  evidence  in  the 
first  instance. 

Lord  Tenterden,  C.  J. — How  could  they  tell  that 
you  would  give  any  specific  evidence  against  Holmbush. 
They  meet  it  now.     Do  you  propose  to  read  these  sets  i 

Brougham.  We  admit  that  the  duchy  lessees  have  made 
sets,  notwithstanding  which  they  were  obstructed  in  the  way 
we  have  mentioned. 

Two  sets  of  Holmbush  mine  from  Sir  William  Lemon, 
in  1808,  were  then  put  in. 

One  Veal,  being  called  by  the  defendants,  proved  that 
valuable  ore  had  been  taken  by  the  duchy  lessees,  dug  in 
Holmbush  mine  under  the  conventionary  land  in  Stoke- 
Climsland,  belonging  to  Mrs.  Shear,  who,  after  resisting 
the  claim  of  the  duchy  lessees,  had  finally  acquiesced  in  it 

Here  the  defendant's  evidence  in  reply  closed. 


SEVENTH  DAY(/y). 

At  the  sitting  of  the  Court  Lord  Tenterden,  C.  J.  called 
upon  the  Attorney  General  to  go  on. 

Where  in  an  Wetherell,  A.  G.,  contended  that  representing  the  Crown, 

*^"?°|^'^®*"  he  had  a  right  to  the  general  reply  after  the  plaintiff's 

suDiecis,  me 

Crown  inter-     counsel  should  have  been  heard, 
fered  pro  in- 

undertook  the  W  -^"'^'  2^^*  (*)  Wednesday,  20th  November,  1828. 

defence  of  the 
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Brougham,  contri.  In  a  cause  carried  on  by  the  Crown, 
if  the  two  circumstances  concur  of  the  Crown's  being  the 
party  on  the  record,  and  being  the  substantial  prosecutor,  it 
is  as  if  the  Attorney  General  had  filed  an  ex  officio  informa- 
tion, and  he  has  the  right  of  reply  whether  the  defendants 
call  witnesses  or  not ;  but  here  the  Attorney  General  does 
not  appear  on  the  record.  The  rule  for  a  trial  at  bar  (a)  was 
obtained  upon  a  parol  statement,  without  anything  being 
aTerred  on  the  record  (6). 

Lord  Tenterden,  C.  J. — In  a  civil  action  the  Crown 
cannot  be  a  defendant  (c). 

Bayley,  J. — The  King  cannot  be  conusor  in  a  fine  (J). 
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cause,  and  wit- 
nesses were 
called  on  both 
sides,  the 
plaintiff  was 
allowed  the 
general  re- 
ply (c). 


(a)  Ante,  133,  134. 

(6)  Sed  vide  ante,  135,  (6). 

(c)  At  common  law,  the  only 
mode  of  proceeding  against  the 
Crown  is  by  petition  of  right,  in 
which  the  actor  is  called  the  **  sup- 
pliant." By  statute,  the  subject 
may  sue  the  Crown  by  monttraunce 
de  droit  or  by  traverse  of  office, 
according  to  the  nature  of  the 
claim.  In  these  proceedings,  the 
claimant  is  a  '^  plaintiff;'^  but  it  is 
not  usual  to  style  the  king  **  de- 
fendant," though  he  is  in  the  situa- 
tion of  a  defendant,  and  may  plead 
in  abatement,  &c.  Mann.  £xch. 
Pract.  2d  edit.  87,  lOT. 

(i/)  A  fine  by  the  king  is  by  way 
of  render,  not  by  an  immediate 
writ  of  covenant.  Cro.  Car.  96, 97. 
And  see  Com.  Dig.  Fine,  C. 

(c)  Vide  Mann.  Exch.  Pract., 
Book  III.  Ch.  1,  sect.  17,  §  2,  as 
to  the  removal  of  causes  from  other 
courts  into  the  Exchequer,  '*  where 
the  matter  of  the  suit  touches  the 
profit  of  the  king.^  2d  edit.  193. 
In  the  case  of  Lamb  v.  Gunman, 


Parker,  143,  the  Court  removed  the 
cause''  upon  reading  the  pleadings.? 
Hammond's   case,    Hardres,    106, 
there  referred  to,  was  an  ejectment; 
but  as  the  lessor  of  the  plaintiffhad 
also  traversed  an  inquisition  upon 
the  same  subject-matter,  the  Barons 
proceeded  upon  that  record  in  their 
own  Court.     In  Bereholt  v.  Candy, 
Bunb.  34,  pi.  62,  the  action  is 
stated  to  have  been  removed  on 
motion,    because   an   information 
was  actually  filed  for  the  copper  in 
respect  of  the  seizure  of  which  the 
action  was   brought.      It   is  not 
stated  on  what  materials  the  ap- 
plication was  founded,  hut  it  ap- 
pears to  have  been  opposed;  and  it 
is  probable  that  the  Court   was 
moved  upon  affidavit  in  the  ordi- 
nary course.     In  Perry  v.  Bailey, 
Bunb.  309,  pi.  392,  the  application 
for  the  removal  of  the  cause  into 
the  Exchequer  is  expressly  stated 
to  have  been  made  on  affidavit. 
So  in V. ,  1  Anstruther, 


239,  and  in  Kingsman,  in  re,   1 
Price,  206. 
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Sir  J.  Scarlett.    In  cases  where  the  civil  rights  of  the 

Crown  are  concenied,  and  the  issue  is  upon  the  defendant, 

V,  the  Attorney  General  has  the  right  of  reply. 

Brenton. 
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Wetherell,  A.  G.  This  is  a  proceeding  in  the  nature  of 
an  information  in  the  Exchequer.  It  is  substantially  the 
same  thing  as  if  the  King  were  a  party  on  the  record. 

Lord  Tenterden,  C.  J. — No  instance  being  shewn  in 
which  the  Attorney  General  has^  in  a  case  like  the  present, 
had  the  reply,  we  think  it  safer  not  to  extend  the  rule,  but 
to  allow  the  cause  to  take  its  ordinary  course. 

Wetherell,  A.  G.,  then  addressed  the  jury  upon  the 
plaintiff's  evidence,  in  reply.  The  copper  in  question  was 
raised  from  under  a  conventionary  tenement  The  precise 
nature  of  that  tenure  it  will  be  unnecessary  to  define ;  it  is 
sufficient  that  it  is  not  a  freehold.  We  have  shewn  that  this 
same  identical  tenement  of  Nansmellyn,  (a  portion  of  which 
was  possessed  by  the  testator,  by  the  same  names,  nay,  by 
the  same  parcels,  with  the  same  incidents,  with  the  same 
characters  and  quality  belonging  to  it  as  are  recorded  in 
those  most  authentic  documents,  the  assession  rolls  and 
the  caption  of  seisin,)  was,  in  1774,  surrendered  by  a  per- 
son of  the  name  of  Symons,  who,  upon  that  only  authentic 
record  by  which  the  holdings  of  the  manor  are  preserved 
and  declared,  namely,  the  roll  of  the  Assession  Court, 
acknowledges  that  he  took  it  with  the  same  incidents  as 
were  the  incidents  500  years  before.  The  plaintiff's 
counsel  begin  by  stating  that  they  know  nothing  of  the 
Assession  Court,  nothing  of  this  conventionary  land;  till 
at  last,  by  their  own  witnesses,  we  find  that  this  conven- 
tionary laud  is  as  well  known  as  a  field  of  oats  in  Hert- 
fordshire is  known  from  a  field  of  beans.  "  Duchy  land"  or 
*'  not  duchy  land,"  is  a  distinction  perfectly  well  known  irt 
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Cornwall  (a).  The  value  of  the  evidence  respecting  these 
tenures,  supplied  by  the  assession  rolls,  has  been  denied. 
It  has  been  represented  that  these  are  documents  in  which 
the  servants  of  the  crown  or  the  duchy  might  write  any  thing 
they  chose,  without  the  control  or  interference  of  the  tenants ; 
that  these  rolls  are  therefore  of  no  authority  to  shew  the  rights 
and  interests  of  the  latter,  and  that  there  are  in  existence 
other  documents  relating  to  these  tenures,  by  which  their 
nature  and  incidents  are  to  be  more  satisfactorily  ascertained. 
But  the  mode  of  holding  the  assession  courts,  their  publicity 
and  notoriety^  and  the  attendance  of  the  officers  and  tenants 
in  great  numbers  upon  them,  has  been  proved  not  only  by 
the  defendant's  witnesses,  but  by  those  called  on  the  part 
of  the  plaintiff.  At  this  court,  Synions,  under  whom  the 
plaintiff  claims,  admits  that  he  holds  Nansmellyn  from  seven 
years  to  seven  years,  to  him  and  his  heirs,  according  to  the 
custom  of  the  manor.  That  custom  is  clearly  stated  in  the 
parliamentary  survey  (6);  in  accordance  with  which  I  admit- 
ted, as  I  was  bound  to  do,  that  the  tenants  had  an  indisput- 
able, indefeasible  right  of  renewal — a  right  to  renew  their 
leasehold  from  seven  years  to  seven  years.  But  a  man  may 
have  a  perpetual  right  to  renew  an  estate,  and  yet  if  the  re- 
newal be  of  an  estate  for  seven  years,  it  is  nothing  more 
than  a  perpetual  right  to  renew  that  which  is  intrinsically  a 
leasehold.  The  right  to  renew  cannot  in  any  manner  alter 
the  nature  of  the  tenure.  This  tenure,  particularly  anoma- 
lous in  its  nature,  is,  beyond  all  doubt,  not  a  freehold  tenure. 
In  some  parts  of  Ireland  tenants  have  covenants  from  their 
landlords    to   renew  from  21  years  to  £1  years,  as  long 
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(a)  The  distinction  in  Cornwall 
is  current  and  well-known,  not  be- 
tween duchy  land  and  land  which 
is  not  duchy,  but  between  **  con- 
▼entionary  duchy"  and  "  free 
duchy;**  the  former  term  being 
applied  to  that  peculiar  customary 
tenure  which  forms  the  subject  of 
inquiry  in  this  action;  the  latter, 


to  freehold  at  common  law,  held 
o/'a  duchy  manor,  but  not  within, 
or  parcel  of,  the  manor,  though 
within  its  ambit. 

The  term  "  fee  land,'*  adopted 
by  some  of  the  witnesses  upon  its 
being  put  into  their  mouths  by 
counsel,  is  unknown  in  Cornwall. 

(b)  Ante,  173. 
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l8Sa  as  the  world  may  last ;  but  this  could  never  be  considered 
as  constituting  a  freehold  interest.  In  order  to  shew  that 
the  property  in  the  minerals  is  not  in  the  conventionary 
tenant,  the  defendant  has  proved,  with  respect  to  tin,  that 
^'  in  all  ages  toll  of  tin  has  been  paid  to  the  Duke  of  Corn- 
wall. This  part  of  the  case,  indeed,  seems  hardly  to 
have  been  disputed  on  the  other  side.  With  respect  to 
copper,  a  series  of  leases  from  1698,  soon  after  the  period 
of  the  discovery  of  that  mineral  in  this  country,  to  the  pre- 
sent time,  has  been  produced ;  and  also  a  document  which 
appears  to  me  to  be  of  essential  importance,  the  Exchequer 
proceedings  in  1762,  which  were  instituted  in  consequence 
of  an  interruption  of  the  lessee  by  some  persons  who 
claimed  the  copper,  and  the  lease  was  suspended  until  that 
question  was  decided.  [Lord  Tenterden,  C.  J.  The  lease 
was  not  suspended,  it  was  left  in  abeyance ;  it  was  deposited, 
and  to  be  returned.]  My  own  judgment  was  more  affected 
by  this  evidence  than  by  any  of  the  other  documents  which 
have  been  produced.  It  must  have  been  notorious  through- 
out Cornwall  that  such  proceedings  had  been  taken ;  yet 
men  of  large  substance,  owners  of  conventionary  tene- 
ments, have  acquiesced  without  litigation^  the  Duke  of 
Cornwall  and  his  lessees  receiving  large  dues  of  copper 
from  numerous  mines  worked  within  the  county,  from  176S 
down  to  the  time  when  the  plaintiff's  testator  thought  fit 
to  commence  his  action.  A  man  may  undoubtedly  litigate 
a  right  which  has  been  acquiesced  in  for  a  century;  he  may 
have  brought  something  to  light  which  no  one  discovered 
bef:)re.  But  nothing  of  this  kind  has  been  shewn  by  the 
plaintiff  in  this  case.  This  would  be  a  strange  unintelligible 
tenure,  if  the  tenant,  having  no  right  to  take  tin,  the  probable 
produce  (fl)ofCornwall,  might  nevertheless  take  copper.  The 
owner  of  a  conventionary  tenement  has  no  right  to  take  from 
the  underground  profits  of  the  soil  the  smallest  particle  of  tin, 

(a)  Clueri/,   Whether  this  very      may  not  have  occasioned  a  royal 
probability;  coupled  with  its  value,      appropriation  of  (in. 


RowE 


MICHAELMAS  T£RM>  IX  GEO.  IV.  309 

and  yet  this  most  strange  and  singular  right  is  of  this  de«        la^s. 

scription,  that  although  the  King,  or  the  Duke^  as  lord^ 

takes  all  the  tin,  he  has  not  a  right  to  one  ounce  of  copper.        ~^. 

Evidence  has  certainly  been  produced  to  shew  instances  Brentok. 
in  which  the  lessees  of  copper  were  interrupted ;  but  these  ^^^  ^' 
supposed  interruptions^  when  examined,  are  all  referable 
to  some  other  cause ;  and  not  a  single  instance  has  been 
adduced  in  which  a  conventionary  tenant,  claiming  the 
minerals  by  reason  of  his  tenure,  has  received  to  his  own 
use  the  profits  of  a  copper  mine  opened  in  his  tenement* 
With  respect  to  the  taking  of  slates,  stone,  and  timber,  the 
observation  of  Cowper,  C.  in  Bishop  of  Winchester  v. 
Knight  (ja)t  applies,  that  a  right  to  commit  a  particular 
species  of  waste,  which  the  tenant  may  have  by  grant,  is  not 
evidence  of  a  power  to  commit  waste  of  a  different  spe« 
cies(6);  though  a  custom  authorising  the  tenants  to  dispose 
of  one  sort  of  mineral,  as  coal,  may  be  evidence  to  support 
a  right  to  dispose  of  another  mineral,  as  lead.  The  sup- 
posed right  to  the  timber,  however,  has  been  shewn  to  be 
the  result  of  gradual  encroachments  upon  the  lord.  With 
respect  to  the  court  rolls,  the  defendant  says,  and  he  has 
abundantly  proved  it,  that  there  exists  but  one  authorita- 
tive  court  for  the  constitution  of  rolls  embracing  the  sur- 
renders and  grants,  and  exhibiting  the  legal  features  of  the 
tenure,  at  which  all  the  tenants  were  bound  to  attend. 
This  was  the  Court  of  Assession,  shewn  to  exist  for  five 
centuries.  It  is  to  the  rolls  of  that  court  that  we  must 
resort  for  legal  evidence  of  what  the  lord  granted  and  the 
tenant  took.  For  this  position  abundant  evidence  has  been 
produced ;  and  it  is  supported  by  the  testimony  from  the 
other  side,  namely,  the  parliamentary  survey  and  the  court 
rolls ;  in  which  it  is  said  that  the  estate  is  granted  to  the 
party  and  his  heirs,  according  to  the  custom  of  the  manor ^ 
I  have  proved  that  these  court  rolls  are  private  minutes 
kept  by  the  stewards  in  the  country  during  the  intervals 
between  the  septennial  assessions;  not,  properly  speaking, 
court  rolls,  but  private  memoranda  kept  by  the  steward  for 

(a)  1  P.  Wms.  406.  {h)  Vide  pott,  SSS,  (a). 

VOL.  III.  Y 
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bis  own  guidance^  and  the  information  of  the  commissioners 
at  the  next  assession.  This  practice  is  continued  down  to 
the  present  moment.  From  these  interlocutory  memoranda 
accounts  are  made  out  of  the  alienations^  &Cv  which  at  the 
next  assession  court  are  carried  to  this  assession  roU> 
which  is  then  the  only  document  aothemticatiaiig  the  lemae 
from  the  lord  to  tlie  tenant.  The  proceedings  at  the  inter* 
vening  courts  are  shewn  to  have  been  extremely  loose  audi 
irregular;  sometimes  the  surrender  is  made  to  the  depu^ 
steward  at  a  special  court  which  the  .steward  convenei> 
consisting  of  only  two  tenants;  that  is  clearly  not  the  form 
of  a  court  of  law.  Sometimes  these  presentments  art 
made  at  a  court-leet«  which  is  a  court  of  criminal  jurtsdic* 
tion,  and  where  they  are  as  much  out  of  place  as  a  surrender 
of  a  copyhold  would  be  at  the  Old  Bailey.  In  fact^  these 
proceedings  went  on  for  the  convenience  of  the  tenants  ip 
the  absence  of  the  superior  officers  of  the  duchy,  and  had 
none  of  the  authenticity  belonging  to  court*rolis. 

It  is  quite  obvious,  from  the  perusal  of  the  inquisitio poii 
mortem  comitis  Edmundi  in  1301  (a),  and  the  caption  of  seisin 
in  1337(6),  that  these  curious  documents  were  compiled  after 
the  most  elaborate  researches.  In  those  early  periods  the 
tenants  of  the  manor  were  divided  into  free  tenants,  con* 
ventionary  tenants,  and  villeins  of  stock.  It  is  contended^ 
however,  that  the  conventionary  tenants  must  have  been 
freeholders  in  still  remoter  times,  because  the  sheriff  of 
Cornwall  appears,  in  the  early  documents  produced  by  the 
plaintiff,  to  have  accounted  for  their  rents,  together  with 
those  of  the  free  tenants,  and  to  have  denominated  both 
rents  of  assize.  But  I  answer,  that  the  sheriff  of  Cornwall 
returned  one  gross  sum,  and  it  was  no  part  of  his  duty  to 
enter  into  the  names  and  tenures  of  those  who  paid  it.  He 
is  appointed  to  receive  so  much  money,  and  does  receira 
it;  but  when  we  come  in  later  times  to  a  document,  die 
precise  object  of  which  is  to  give  the  particulars  of  each 
description  of  tenants,  we  find  how  much  belongs  to  one 
class  and  how  much  to  another.  If  the  reeve  or  sheriff 
returns  into  the  Exchequer  a  certain  sum  as  rents  of  assize, 

(a)  Anfe,  141,  150.  (6)  Ante,  156,  159. 
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specifying  no  tenants  and  giving  no  particulars^  it  cannot        1828. 
be  inferred  that  these  rents  of  assize  were  paid  bj  the  con-       ^^^v*^^ 
ventionary  tenants,  merely  because  we  find  that  a  few  years  «;. 

afterwards  the  total  sum  received  from  the  free  conven-  Brenton. 
tionary  tenants  is  nearly  of  the  same  amount.  But  I  con*  ^®^^"^  *^' 
tend  that  the  correspondence  of  the  sums,  instead  of  fur* 
ttishing  an  argument  that  before  these  returns  were  made 
there  were  rents  of  assize  to  this  amount,  turns  the  pre* 
sumption  just  the  other  way.  If,  a  few  years  before,  we 
find  941.  due,  and  in  the  succeeding  documents  we  have 
the  separation  of  that  sum  into  two  component  parts,  one 
part  allotted  to  the  free  tenants  and  the  rest  to  the  conven* 
tionary,  this  demonstrates,  that  when  the  total  in  described 
under  the  name  of  rents  of  assize,  it  is  merely  a  general 
name  given  to  it  by  the  reeve  handing  it  over  to  the  sheriff, 
whose  duty  it  was  to  pay  it  into  the  Exchequer. 

After  the  labour  and  research  which  this  case  has  under* 
gone,  and  without  which  it  could  not  have  been  understood, 
it  is  satisfactory  to  find  that  the  effect  and  result  of  that 
labour  has  been  to  reduce  it  to  one  of  perfect  demonstra* 
tion ;  it  does  not  depend  merely  upon  dry  legal  rules,  or  the 
nice  standard  of  legal  evidence,  but  upon  those  unerring 
principles,  those  internal  monitions  which  are  the  com- 
fortable sources  of  conviction,  and  which  juries  and  others 
who  are  concerned  in  the  administration  of  justice  may  act 
upon  with  confidence  and  satisfaction. 

Brougham,  in  general  reply.  The  question  being  who 
has  a  right  to  the  minerals  in  these  conventionary  tene- 
ments, the  defendant  has  attempted  to  show  that  the 
tenants  cannot  have  that  right,  because  they  do  not  hold  for 
an  estate  to  which  the  law  annexes  the  enjoyment  of  under- 
grpund  profits.  It  is,  therefore,  material  that  I  should 
satisfy  you,  from  the  evidence  in  the  cause,  that  there  are 
clear  and  unequivocal  indications  of  that  kind  of  interest  in 
the  soil,  to  which  the  law  will  annex  the  enjoyment  of 
those  underground  profits.  The  attorney-general  says, 
that  we  produce  the  sheriffs'  returns,  and  rely  upon  them  ; 
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v^^^       but  that  whatever  the  sheriff  may  have  returned  signifies 

RowE         nothing,  because  it  was  no  business  of  his  to  enter  into  the 

_    ''•  particulars  of  the  sources  from  which  the  revenue  coming 

Brenton.  .  ...  . 

Seveiitli  Day.  ^^  '"^  hands  was   originally  derived,  or  to  ascertain  the 

tenure  of  those  by  whom  the  profits  were  returned  into  his 
hands.     That  is  not  so.     All  the  documents  upon  which  I 
rely,  or  some  of  them,  come  from  the  Pipe-roll,  and  are 
not  sheriffs'  accounts,  but  receivers'  accounts.     Ocham*s 
account  is  headed  thus:  "  Compotus  Thomse  de  Ocham 
receptoris,'*   "  tempore  de  la  Hyde,    senescalli:"    that  is 
to  say,  Ocham  (a),  the  receiver  of  the  duchy  rents,  here 
renders  an  account,  referring  to  a  list  of  particulars  accom* 
panying  that  account,  stating  that  he,  Ocham,  either  receives 
it  himself  and  sends  it  in  his  own  person,  or  that  he  has  it 
from  De  la  Hyde,  the  steward;  but  from  one  or  other,  or 
both  of  these  ofiicers,  acting  on  behalf  of  the  Duke  of  Com* 
wall,  the  account  immediately  proceeds.     I  also  rely  upon 
accounts,  which  do  not  come  from  the  Pipe  Roll,  prior  to 
these  accounts;  and,  thirdly,  upon  the  accounts  rendered 
by  the  reeves  and  others  in  great  detail.     The  attorney'* 
general  admits,  that  if  the  free  conventionary  tenants  are 
proved  to  have  paid  rents  of  assize  during  all  the  time  you 
have  any  accounts  of  payments  at  all,  they  will  be  shewn  to 
have  paid  rents  incident  to  freehold,  or  usually  so  consi-  . 
dered.     I  will  not  go  so  far  as  that,  but  I  believe  they  are 
inconsistent  with  leasehold.     Lord  Coke  says  (&),  "  Rents 
of  assize  are  the  certain  rents  of  the  freeholders  and  ancient 
copyholders,  because  they  be  assized  and  certain,  and  doth 
distinguish  the  same  from  redditus  mobiles,  farm  rents  for 
life,  for  years,  or  at  will,  which  are  variable  and  uncertain/' 
Consequently  we  may  take  it  in  the  outset,  that  rents  of 
assize  are  wholly  inconsistent  with  a  leasehold  estate,  with 
a  tenancy  from  seven  years  to  seven  years.     But  then  it  is 
maintained  on  the  other  side  that  these  rents  of  assize  are 
not  paid  by  conventionary  tenants.    In  the  caption  of  seisin, 
1337,  you  have  rents  of  free  tenants  ?/•  \&s.2ld.,  tin  fine 

(a)  2  Inst.  19.      The  Ocham      made  a  Baron  of  the  Exchequer  in 
<  there  mentioned  by  Lord  Coke  was      1317. 

probably  JuAndeOkeham,  who  was  (6)  Ibid. 
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of  the  same  l^,2ld,,  rents  of  conveiitionaries,  free  and 

native,  22/.  45.  OJrf, ;  and  then  fine  of  tin  of  free  and  native         B,oyvB 

conventionaries  205.,  and  toll  tin  6s.     Going  back  to  the  v. 

Bremton. 
extent  of  1  Edw.  3,  (1327,)  you  will  find  the  rents  of  free   g  ^     .  j^* 

tenants  7/.  \6s.  ^ld.,  fine  of  tin  \Ss.3id.,  a  little  different 
from  the  former;  free  conventionary  tenants  16/.  45.  Ojrf., 
native  conventionary  tenants  4/.  O5.  3^.  making  the  whole 
conventionaries  20/.  4s.  S^d.,  the  fine  of  tin  20$.,  and  toll  of 
tin  65.  In  17  Edw,  2,  you  have  the  rent  of  assize.  Here 
they  are  not  distinguished  into  free  and  conventionary,  they 
are  taken  all  together,  25/.  35.  8|(/.,  fine  of  tin  2O5.,  toll  tin  3s. 
You  have  then  an  account  of  half  a  year,  from  Michaelmas 
to  Lady-day,  in  the  10  Edw,  2,  in  which  there  is  no  distinc- 
tion made  between  the  free  and  conventionary  tenants,  in 
which  you  have  the  sum  of  12/.  1 15.  lO^d.,  making  for  the 
year  25/.  35. 9d.  Then  there  is  an  account  from  De  la  Hyde, 
the  steward,  6  Edw.  2,  one  quarter's  rent  of  assize,  without 
distinguishing  from  whom,  6/.  55. 1  \d.,  which  makes  for  the 
%hole  year  25/.  35.  Sd.,  very  nearly  the  same  sum  as  before ; 
and  29  Ed.  1,  and  30 Ed.  1 ,  the  same  sum  of  25/. 35.  Sd.  Then, 
26  Edw.  1,  (and  this  is  Ocham's  second  account,)  rents  of 
assize  25/.  35. 3Je/.,  and  in  Ocham's  first  account,  25  Edw.  1, 
(the  earliest  period  to  which  these  accounts  reach,)  you  have 
rents  of  assize  25/.  3s.  Q.id.  It  may  be  taken  as  the  result 
of  these  ancient  documents,  that  during  a  very  long  period 
of  time,  from  the  Caption  of  Seisin  back  to  1296,  the 
same  sum  was  constantlv  returned,  or  within  a  fraction 
of  the  same  sum,  under  the  head  of  rents  of  assize.  That 
these  **  rents  of  assize"  included  the  conventionary  tenants 
as  well  as  the  free  tenants,  I  show  in  the  first  place  thus : 
in  the  10  Edw.  2,  one  of  those  to  which  I  have  referred,  it 
is  a  gross  sum  of  12/.  1 15.  lO^d.,  being  for  two  quarters, 
answering  to  25/.  35. 9d.  for  the  whole  year,  and  there  is  no 
distinction  as  to  the  kind  of  tenant.  There  are  rents  of 
assize  of  free  tenants  and  others,  12/.  II5.  lOje/.,  which 
9hews  that  it  was  not  confined  to  the  free  tenants ;  and  in 
the  next  place,  the  caption  of  seisin,  and  all  the  accounts 
which  expressly  distinguish  the  free  tenants,  mention  about 
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1828.         the  same  sum  as  the  amount  of  their  rents^  either  ?/•  iS^^S^cL 
or  ?/•  155.  S^d,,  or  ?/•  18^.  9d.f  and  sometimes  7/.  lSs.9id.j 
and  in  the  case  in  the  39  of  Eliz.  giving  very  nearly  the 
same  amount,  with  a  difference  I  shall  presently  take  notice 
of;  but  universally «  when  they  are  specified  as  the  reals  of 
assize  of  free  tenants,  they  are  stated  to  be  between  seven 
and  eight  pounds,  and  no  more ;  and  consequently  whore  I 
find  in  a  document,  that  in  some  years  rents  are  denomi- 
nated "  rents  of  assize/'  without  specifying  what  they  ve 
or  whence  they  proceed,  but  merely  that  there  is  a  gross 
sum  of  251.  Ss.  9d.  or  0,51.  3s.  ^^d.,  I  have  a  right  to  say, 
that  in  those  years  the  sum  is  made  up  by  the  rents  of  the 
free   and   conventionary  tenants  together.      In  the  third 
place,  the  inquisition  at  the  death  of  Earl  Edmund  distin* 
guishes  the  rent  thus:  "  43  conventionary  tenants^  who 
render,  for  rent,  works,  and  fines  of  tin,  13/.  lis.  id.;   11 
villeins,    who  render  4/.  Is.  10c?.;    18  free   tenants,  ^ad- 
mitted  to   be  freeholders   to   all   intents   and   purposes,) 
who  render  for  rent  and  the  wastes  8/.  9s.  4}^.*'      Sui# 
all  three  together,  and  you  have  26/.  2s,  4|c/.  for  the  whole; 
and  with  this  difference,  that  whereas  in  the  former  w> 
count,  you  have  not  nearly  the  same  sum,  I  shall  ahew 
you  quite  the  same  sum.     This  26/.  25.  4^d.  includes  the 
Stannary  fine,  {i.e.  fine  of  tin,)  which  is  1/.;  and  deductiiq^ 
that,  you  have  25/.  25.  4id.,  which  is  the  gross  sum  re- 
turned in  all  these  accounts,  where  they  do  not  distinguish  the 
conventionary  payments  from  payments  by  the  free  tenants. 
In  the  fourth  place,  I  shew  that  these  rents  of  assize  are 
paid  by  the  conventionaries ;  for  where  the  free  tenants  are 
said  to  pay  7 1. 165.4|(/.,  the  free  conventionaries  are  said  to 
pay  l6/.  45.  3|</.,  and  tlie  native  conventionaries  41.  Os.  3iL 
It  stands,  therefore,  clearly  demonstrated,  that  rents  of 
assize  are  paid,  and  have  been  paid,  as  far  as  these  accounts 
reach,  under  the  name  of  rents  of  assize,  entered  by  the 
duke's  own  officer,  and  returned  to  the  duke's  own  repor 
sitories  as  ''rents  of  assize"  paid  by  the  conventionary 
tenants.    It  is  remarkable  also,  that  the  amount  of  the  free 
conventionary  rents,  whether  they  are  taken  together  and 
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called  *'  rents  of  assize/'  or  are  entered  under  separate 
heads,  is  nearly  the  same  sum  through  the  whole  period  of 
time  which  is  covered  by  the  documents.  But  suppose 
there  was  a  variation  in  the  rents  of  the  conventionary  oJ^"rLu*n' 
tenants,  have  not  the  rents  of  the  free  tenants  varied  also? 
most  undeniably  they  have;  at  one  time  ?/•  \8s.^d.,  at 
another  time  only  7/.  1 5s.,  at  another  time  ?/•  ^5s,  Id.,  and 
in  the  39  and  40  £/t2.  8/«  Os.  \\d.\  so  that  there  is  a  varia- 
tion under  the  head  of  what  cannot  be  disputed  to  be  a 
C|uit  rent,  a  rent  paid  by  the  freeholder,  notwithstanding  he 
has  as  good  a  freehold  as  it  is  possible  for  a  man  to  hav^; 
so  that  any  variation  to  the  amount  of  a  pound  or  two, 
even  if  it  could  not  be  accounted  for,  in  the  rents  of  assize 
paid  by  the  conventionary  tenants,  no  more  proves  them 
not  to  be  rents  of  assize,  the  fixed  rents  which  Lord  Coke 
describes,  and  which  the  attorney-general  admits  to  be 
inconsistent  with  leasehold  tenure,  than  a  variation  in  the 
rents  of  the  freeholders  themselves  can  prove  that  ^they 
have  not  a  freehold  interest  in  their  land.  There  is  no 
material  difference  in  the  nature  of  the  rent,  whether  you 
call  it  **  rent  of  assize,'^  or  **  quit  rent,"  or  "  conventionary 
rent,"  a  name  by  which  it  is  very  studiously  called  in  the 
assession  books  and  in  the  reeves'  accounts,  from  the  time 
when  these  plans  of  usurpation  against  the  tenants  were 
formed.  Though  the  heading  is  different,  the  th^ng 
remains  the  same;  the  rent  does  not  vary  during  the  course 
of  these  five  or  six  centuries  for  which  those  rents  have 
constantly  been  received.  Can  any  man  believe  that  if  this 
tenure  were  leasehold,  if  the  Duke  of  Cornwall  had  the 
right,  as  it  is  now  pretended,  to  turn  out  these  tenants  at 
the  end  of  seven  years,  these  rents  would  never  have  varied  i 
Can  any  man  suppose  that  he  would  have  continued 
satisfied  with  the  same  sum  for  all  the  sorts  of  estates-com- 
bined within  it,  and  protected  by  that  payfbeut,  reign  aftei^ 
feign,  down  to  the  present  day,  v(4ien  the  valii^  of  money 
waa  decreasing  thirty  and  forty  fold,  whei^  eveiy  other  tent 
was  raised,  when  there  is  no  tin  the  ^whole  county  an  acre 
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1828.         of  ground  which  does  not  yield  twenty,  forty,  or  fifty  fold 
«  ^  more  than  it  did  in  the  time  of  Edward  the  Third ;  and  yet 

V,  the  Duke  of  Cornwall  continues   to  receive,  for.  century 

after  century,  without  any  material  variation,  the  same  rent 
for  these  estates  which  was  paid  in  the  reign  of  that  king. 
I  therefore  take  it  that,  consistently  with  the  legal  nature 
of  rents  of  assize,  as  admitted  by  my  learned  friend  and  laid 
down  by  Lord  Coke,  and  with  the  fact  that  these  rents 
have  continued  fixed  and  have  never  been  materially  raised, 
this  never  could  have  been  at  any  time  a  mere  leasehold 
tenure. 

The  tin  fine  is  extremely  material  in  this  case.  Every 
Jixed  payment  rendered  by  the  conventionary  tenants  shews 
more  strongly  that  they  do  not  hold  like  leaseholders.  In 
this  respect  the  manor  of  Tewington  is  distinguished  from 
all  the  rest  by  the  payment  of  a  fine  for  tin.  At  what- 
ever time  this  first  arose,  whether  by  grant  or  otherwise, 
when  the  tin  fine,  which  never  appears  to  have  varied,  was 
reserved,  it  is  exceedingly  probable  that  it  was  a  considera- 
tion to  the  duke  from  the  tenants  for  the  underground 
profits.  The  payment  of  this  fine  is  always  described  by 
the  term  *'  render ;"  the  tenants  are  said  to  "  render  by  the 
year  for  the  fine  of  tin;**  the  individual  conventionary  tenant 
is  clearly  not  stated  to  pay  so  many  pence;  but  in  that 
important  document,  the  caption  of  seisin,  so  much  relied 
on  by  the  attorney-general,  each  conventionary  tenant,  one 
after  the  other,  is  said  to  render  by  the  year  a  fine  of  tin. 
[Bayley,  J.  The  caption  of  seisin  (d),  in  the  11  Edto.S, 
mentions  fine  of  tin  of  free  and  native  conventionaries  as 
worth  by  the  year  205.]  It  first  states  what  each  conven* 
tionary  tenant  renders,  and  then  in  another  part  of  the 
document  the  whole  is  stated  to  be  worth  20^.  This  differs 
from  the  fines  of  the  free  tenants,  who  are  said  to  pay  so 
many  pence.  No  doubt  a  very  important  change  appears  to 
have  taken  place  early  in  the  reign  of  Edtv.  3,  with  respect 
to  the  Duchy  of  Cornwall.     A  court  appears  to  have  arisen 

(fl)  Ante,  166, 159. 
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called  the  Assession  Court,  as  evidenced  by  the  Assession         1828. 
Roll  of  the  7  Edw.  3.     At  this  time  then  this  great  change 
appears  to  have  been  effected  in  this  manor^  that  from 
seven  years  to  seven  years  an  assession  court  was  holden, 
of  which  we  have  not  the  slightest  trace  prior  to  7  Edw.  S,{q)       ^  ^' 

unless  that  in  the  roll  of  that  year,  or  rather  in  the  com- 
mission under  which  that  court  appears  to  have  been  held, 
a  reference  is  made  to  the  holding  of  one  in  the  sixth  year ; 
and  therefore  it  may  be  assumed  that  the  first  holding  of 
that  court  and  the  first  assession  took  place,  not  in  the 
seventh,  but  in  the  sixth  year  of  that  king.  Undoubtedly 
those  were  times  when  you  might  have  expected  some 
violent  changes  to  take  place,  some  extravagant  attempts 
to  be  made  upon  the  property  of  individuals ;  and  when  I 
remind  you  of  an  extraordinary  coincidence  between  the 
dates  of  the  time  of  the  origin  of  these  assession  courts 
and  commissions,  and  the  new  mode  of  entries  there 
adopted,  and  the  claims  there  for  the  first  time  set  up  to 
consider  these  holdings  as  leasehold ings,  and  the  events 
which  disfigure  the  last  year  of  Edward  the  Second,  and 
the  first  year  of  Edward  the  Third,  his  son,  you  will  agree 
with  me  in  thinking  that  it  is  just  of  all  the  periods  of  the 
history  of  Cornwall  or  of  England,  the  very  year  when  some 
such  violent  usurpation  might  have  been  expected  to  have 
taken  place.  Isabel  was  then  the  grantee  of  the  duchy, 
and  it  was  for  her  interest  and  under  her  commission  that 
this  first  extent  was  taken.  She  was  a  person  who  had 
invaded  the  country  and  promoted  a  rebellion  in  it;  she  had 
formed  a  connexion  with  one  who  murdered  her  husband 
in  a  manner  too  shocking  even  to  be  alluded  to,  and  had 
done  all  that  was  infamous  and  outrageous  and  violent, 
except  the  last  act  of  her  disgrace,  that  of  marrying  the 
murderer  of  her  husband.  It  was  under  her  direction  and 
for  her  benefit  at  that  time,  when  all  law  had  ceased  in  the 
country.  It  was  in  the  very  year  when  confusion  reigned 
throughout  the  country  in  consequence  of  the  dethrone- 

(a)  Sed  vide  ante^  288,  (d). 
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ment  and  murder  of  Edward  the  Second,  and  the  infancy 
"^^^^       of  Edward  the  Third — it  was  in  that  very  year  that  the  first 
V.  assession  was  holden  for  this  manor,  for  the  purpose  of 

extending  Isabel's  rights,  at  the  expense  of  the  rights  of 
these  conventionary  tenants,  and  of  laying  a  foundation  for 
claims  which  are  attempted  to  be  grounded  upon  these 
Assession  Courts.  Immediately  after  what  had  taken  place, 
there  is  a  change  in  the  mode  of  entering  the  tin  fine. 
Before  that  time  the  tin  fine  was  entered  always  as  a  sepa* 
rate  head^  "  fine  of  tin  of  free  conventionaries  20s.**  uiii<- 
formly;  '^  fine  of  tin  20s"  and  so  forth^  in  regular  series, 
until  the  Assession  Court  came  into  operation*  Now 
mark  the  change  which  takes  place  in  l6  Edw.  3,  (1343;) 
*'  rents  of  assize  71.  I5s.  Id,,  conventionaries  18/.  Os.  Bd,^ 
making  in  the  whole  £5/.  I65.  Sd.\  but  as  that  includea  the 
fine  of  the  free  tenants  and  the  Stannary  fine,  14s.  2j^., 
they  leave  it  carried  out  as  the  whole  sum  25L  2s.  Ojd. 
Then  it  says^  20s,  for  the  fine  of  tin  of  St.  Austel.  Now 
in  this  way  in  which  they  chose  to  disguise  it  here. — [Lord 
Tenterdeu,  C.  J.  '*  Received  of  St.  Austel."  It  first  occurs 
here.  In  some  of  the  documents  it  is  said  to  be  ^'  of  St 
Austel/'  and  afterwards  the  same  sum  is  mentioned  without 
saying  "  received."]  The  20s,  is  given,  but  it  is  referred  to  in  a 
different  way.  But  look  at  the  caption  of  seisin  five  years 
before,  namely,  in  the  1 1  Edw,  3 ;  that  enumerates  the  indivi- 
dual tenants  in  the  town  of  St.  Austel,  and  the  tin  fine  paid; 
so  many  pence,  making  altogether  eleven-pence  halfpenny. 
You  find  this  tin  fine  mentioned  in  another  way  time  after 
time.  It  is  sometimes  called  ''  fine  of  tin,"  sometimes  "  be- 
longing to  St.  Austel,"  sometimes  '*  from  St.  Austel,"  some- 
times '^  in  St.  Austel."  All  the  accounts  which  have  been 
put  in  give  the  fine  of  the  free  tenants  either  at  I4s.  3d.  or 
\3s.  Sd.,  and  not  one  of  them  so  much  as  20s.  We  cannot 
have  access  to  the  account  of  38  Edw.  3.  [Lord  Tenttrdmf 
C.  J.  You  get  that  fact  just  as  well  from  the  15  8c  \QEdw&rd 
the  Third.  I  find  that  is  just  the  same].  My  argument  is, 
that  after  the  important  period  of  7  Edw.  S>  these  changes 
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were  effected.  No  doubt  this  is  an  entry  of  it  under  the 
town  of  Saint  Austel,  but  I  say,  an  entry  quite  inconsistent 
with  the  caption  of  seisin.     I  believe  the  caption  of  seisin  v. 

stated  the  very  names  of  the  individuals  in  the  town  of     ^^^"^^• 
St,  Austel.    [Lord  Tenterdeny  C.  J.  This  is  only  four  years  ^' 

after  the  caption  of  seisin.]  They  made  very  great  pro- 
gress ;  they  lost  no  time.  In  the  account  for  the  15  &  l6 
Edw.  3,  appeared  there  205.  **  received  for  the  fine  of  tin 
in  the  town  of  St.  Austel."  Our  inquiry  there  is  how  did 
it  arise,  who  paid  it  i  The  account  itself  is  silent.  It  only 
says,  **fine  of  tin  of  the  town  of  St.  Austel."  We  have  if 
in  evidence  that  there  are  conventionary  tenants  of  the  manor 
of  Tewington  in  the  town  of  St.  Austel;  that  was  proved 
by  the  parol  evidence  yesterday;  but  we  have  also  in  the 
documentary  evidence  a  kind  of  ascertainment  what  this  205. 
means,  and  which  of  the  tenants  in  St.  Austel  have  paid 
it.  In  all  probability  it  was  put  under  the  head  of 
''  the  town  of  St.  Austel/'  because  they  were  then  trying  to 
make  a  change  as  to  these  conventionary  tenants  in  the 
town  of  St.  Austel.  No  doubt  you  have  tin  fine  in  the 
town  of  St.  Austel;  but  not  worth  205. ;  nothing  like  it; 
but  so  many  individuals^  one  after  another,  proved  to  be 
conventionaries  in  St.  Austel,  each  having  to  pay  tin  fine. 
The  amount  that  each  person  pays  is  stated  in  the  whole  to 
amount,  not  to  205.,  but  eleven  pence  halfpenny ;  that  is  in  the 
caption  of  seisin  only  five  years  before.  Therefore,  I  have 
a  right  to  say,  that  this  205.,  said  here  five  years  after  to  be 
paid  in  the  town  of  St  Austel,  was  either  paid  by  conven- 
tionaries there  or  elsewhere,  including  those  who  paid  the 
eleven  pence  halfpenny.  Then  it  was  paid  chiefly  by  those 
conventionaries  who  paid  much  more  than  eleven  pence 
halfpenny,  who  are  mentioned  as  paying  in  other  docu- 
menU,  and  among  other  documents  in  this  very  caption  of 
seisin.  The  caption  of  seisin  does  not  leave  you  to  seek 
who  pays  the  fine,  for  it  expressly  says,  tin  fine,  paid  first  by 
the  free  tenants,  and  next  by  the  conventionary  tenants, 
thus:  "  A.B.  renders  to  the  lord  fine  of  tin,"  and  so  on. 
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1888.        This,  without  saying  more,  sajs,  **  the  whole  fine  of  tin  by 

^"-^^^^      the  conventionaries  and  natives  is  worth  by  the  year  20».  ;** 

9.  the  very  same  sum  which  five  years  afterwards  is  ascribed  to 

Bebhtov.     iijg  iQYfn  of  St.  Austel.   That  is  not  the  only  document;  for 

Seventh  Day.  ^j^^^^  j^  ^  ^^^^^^  ^^^  j^  j,^^  ^^^  ^f  ^^  3^  (1327,)  in  which 

it  is  stated,  ''  rents  of  free  tenants  7/.  I65.  1^^.,  fine  of  tin 
145.  Si"  Then  there  is  lower  down,  fine  of  tin  20s.  This 
cannot  be  for  the  free  tenants.  It  cannot  be  they  who  pay 
the  £0s.;  their  tin  fine  is  here  said  to  be  14s.  S^d.,  and  the 
90$.  is  for  the  conventionaries.  *'  It  is  worth  by  the  yeai^ 
is  the  expression;  the  same  which  is  used  in  the  caption  of 
seisin.  ''  Tin  fine  of  free  and  native  conventionaries  worik 
90s,/*  just  as  it  is  eleven  years  afterwards  in  the  caption  of 
sebin ;  so  that  here  you  have  not  only  an  inconsistency  in  the 
supposition  of  20^.  being  for  the  St.  Austel  people  alone, 
inasmuch  as  the  caption  of  seisin  only  mentions  llj^f.,  but 
you  have  the  caption  of  seisin  itself,  which  tells  you  that  2Qs. 
is  paid  by  the  free  and  native  conventionaries.  "  Native"  is 
evidently  a  mistake.  Here  the  words, ''  worth  by  the  year" 
are  changed,  and  each  individual  is  said  to  render  by  the  year 
for  fine  of  tin.  It  does  not  say  how  much.  When  they  sum 
up  the  whole  at  the  end,  they  say  the  whole  fine  of  tin  together 
paid  by  those  individuals,  is  worth  by  the  year  20s.  Before 
leaving  this  subject  of  the  fine  of  tin,  I  must  remind  you  of 
the  manner  in  which  it  is  mentioned.  First;  It  is  said  to 
be  per  annum,  **  by  the  year ;"  whereas  all  those  payments 
which  are  fluctuating  and  variable,  are  time  after  time  men* 
tioned  in  this  way, ''  he  renders  so  much  ihh  year."  TheOi 
in  describing  the  fine,  the  expression  is  ^*  de  quddam  conr 
suetudine  certd/'  as  we  should  translate  it,  a  certain  custom 
certain,  a  particular  custom  certain;  "  certain'*  to  distinguish 
it  from  that  which  is  fluctuating;  among  other  things,  from 
toll  of  tin,  which  is  ad  valorem,  being  estimated  by  the 
quantity  of  tin  taken,  and  is  constantly  fluctuating; 
but  the  fine  of  tin,  whenever  it  is  mentioned,  is  always 
either   135.  Sid.   or    14s.  3|^.   for   free  tenants,   or  20s. 

(a)  Ante,  164.    Appendix,  L. 
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for  the  conventionary  tenants.     The  Attoraey  General  will 
not  take  upon  himself  to  say  that  these  tenants  are  lease-       "r"^ 
holders,  that  they  might  be  turned  out  at  the  expiration  of  v. 

their  term,  or  might  have  their  rent  raised  upon  them,  ac- 


cording to  the  caprice  or  interest  of  the  lord.  He  feels 
what  the  effect  of  that  would  be,  and  therefore  he  is 
anxious  to  tell  you,  that  it  is  an  indefeasible  title,  that  they 
have  it  for  ever,  as  long  as  the  right  endures,  a  right  to  per- 
petual leases.  But  I  think  1  shall  satisfy  you  and  their 
lordships  that  this  is  a  freeholding  or  it  is  nothing ;  and 
my  learned  friend  felt  the  difficulty  of  that ;  he  said,  I  will 
not  venture  to  say  what  it  is,  all  I  am  called  upon  to  say  is, 
that  it  is  not  a  freehold ;  but  he  must  go  a  step  further,  be- 
cause, in  order  to  prove  it  not  to  be  a  freehold,  he  should 
shew  it  is  something  else.  I  shall  shew  the  negative  of 
that  which  he  states  it  to  be.  He  says  they  attend  the 
Assession  Courts,  and  that  at  those  courts  they  take  to  hold 
in  a  particular  way.  The  body  of  the  defendant's  case  in 
respect  of  Assessions,  consists  of  what  they  term  the  Asses- 
sion Rolls,  which  are  produced  in  immeasurable  quantities. 
I  do  not  deny  that  from  the  time  they  first  began  to  attempt 
to  convert  this  holding  into  a  leaseholding,  they  have  been 
constantly  holding  those  Assession  Courts  and  making  up 
these  Rolls.  The  weight  and  authority  of  these  Assession 
Rolls  upon  the  rights  of  the  tenants,  are  very  different  from 
those  of  the  court  rolls  of  a  manor.  Tenants  are  bound 
*by  what  appears  upon  the  court  roll,  as  the  evidence  of  the 
custom  of  the  manor  or  the  nature  of  their  tenure,  because 
this  is  a  court  which  they  belong  to.  The  manor  court  is 
one  whieh  they  constantly  attend,  and  at  which  they  do  suit 
and  service ;  it  is  the  court  at  which  they  take  their  title  to 
their  copyhold  tenements.  The  steward  presides  over  them 
as  representing  the  lord ;  and  at  that  court  the  jury  or  the 
homage  of  the  court  attend  ;  but  above  all,  it  is  at  that 
court,  or  at  some  emanation  from  it,  that  they  receive  the 
titles  to  their  estates  ;  accordingly,  if  either  the  court  roll  is 
produced,  or  a  copy  of  that  roll  which  is  the  tenant  title» 
it  is  in  vain  jROr  the  tenant  to  say  that  he  denies  its  authority. 
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because  the  answer  is,  it  is  thai  upon  which  you  hold  your 
estate.  It  is  your  title-deed;  you  have  taken  it;  it  has  eitbcv 
come  to  you,  and  you  appear  as  admitted  as  heir  to  your 
ancestor^  or  it  is  your  own  voluntary  act  in  having  taken 
it.  But  in  the  case  of  these  assession  rolls,  the  distinction 
is  manifest  and  obvious,  namely^  that  though  the  tenants 
attend  those  courts,  they  do  not  take  their  titles  there.  They 
are  not  admitted  to  their  tenements  by  any  agent  of  those 
courts.  They  do  indeed  frequent  those  courts  for  certain 
purposes;  but  the  court  by  the  authority  of  which  they 
come  into  possession  of  the  title  to  their  tenement  is  the 
manor  court  before  the  steward;  and  the  document  by 
which  they  hold  it  is  the  copy  of  the  roll  given  to  them  by 
the  steward,  quite  separately  and  altogether  independendy 
of  the  assession.  Some  little  dispute  was  attempted  to  be 
made  (a)  as  to  the  nature  of  the  two  courts  in  these  assess 
sionable  manors.  It  was  said  that  there  is  no  court  holden  in 
the  manor,  that  all  the  courts  holden  are  special,  that  there 
is  no  trace  of  a  general  court ;  and  yet  some  of  the  docu- 
ments produced  purport  to  be  the  rolls  of  the  surrenders 
and  admittances  at  courts,  and  are  generally  styled  courts 
held  for  the  manor.  In  the  caption  of  seisin  (6)  it  is  said, 
that  there  is  there  holden  a  court  from  three  weeks  to  tbree 
weeks.  Mr.  Lethbridge  (c)  proves  that  a  court-leet  is 
holden  twice  a  year  in  the  manor  of  Stoke-Climsland,  and 
that  at  that  court-leet  surrenders  and  admittances  are  passed; 
but  that  is  at  the  court-leet,  which  is  well  known  to  be 
a  court  of  criminal  jurisdiction,  and  to  have  nothing  to  do 
either  with  the  freeholders  of  the  manor  or  with  the  cus- 
tomary tenants ;  but  he  tells  you,  that  at  the  same  time, 
and  that  is  a  very  common  thing  in  manors,  that  there  is 
held  a  manor  court ;  the  two  other  courts  are  held  together, 
the  court  baron  and  the  customary  court ;  and  this  court 
held  twice  a  year,  though  called  a  court-leet,  may  really  be 
taken  to  be  a  regular  yearly  holding  in  that  manor  of  a  cus- 
tomary and  freeholders'  court,  a  court  baron.  An  expe- 
rienced steward  has  stated,  that  though  originally  a  court 
(a)  Anie,  310.  (6)  Ante,  156, 159.  (c)  Anie,  993. 
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from  three  weeks  to  three  weeks,  it  came  to  be  an  oecasioBal 
court  holden  only  when  there  were  any  surrenders  to  be 
passed.  Regularly  it  should  be  holden  every  three  weeks ; 
but  as  they  may  not  have  an  admittance  to  pass  in  a  year  or 
two  years,  perhaps^  they  suppose  it  to  be  holden  as  it  were  ^^* 

by  a  sort  of  constant  adjournment,  always  supposed  to  be 
bolden,  but  in  point  of  fact  not  holden  for  business  unless 
when  there  is  business  for  them  to  do ;  so  that  these  special 
cowls  holden  for  the  purpose  of  passing  surrenders  and  ad* 
mktances,  are  neither  more  nor  less  than  the  three  weeks 
tolhree  weeks  courts  held  by  adjournment  This  being 
the  case,  we  produce  the  rolls  of  the  manor  court,  which 
are  evidence  respecting  the  tenure ;  evidence^  so  far  as  he 
was  a  party,  against  the  tenant ;  but  evidence  most  unques- 
tionably against  the  lord ;  for  what  right  has  the  lord  to 
make  a  copy  of  a  court  roll  of  his  manor  as  the  title  on 
which  I  am  to  hold  my  tenement,  and  then  to  hold  another 
court  unconnected  with  the  first,  and  there .  grant  me  an 
estate  different  from  that  described  on  the  court  roll.  Whe* 
tber  any  person,  with  or  without  the  authority  of  the  lord, 
diooses  to  make  up  an  assession  roll  behind  my  back,  and 
assumes  to  grant  me  a  leasehold  interest,  is  to  me  totally 
immaterial ;  for  I  have  had  previously  granted  to  me  by  the 
copy  of  court  roll  of  the  manor  court,  by  the.  authorised 
officer  of  the  lord,  an  estate  to  hold  to  me  and  my  heirs 
and  assigns  for  ever,  according  to  the  custom  of  the  manor. 
But,  besides  these  assession  rolls,  they  have  produced  other 
evidence,  it  seems,  of  the  holding  from  seven  years  to  seven 
years,  namely,  the  caption  of  seisin  and  the  parliamentary 
survey.  The  caption  of  seisin  is,  like  the  assession  rolls, 
clearly  and  indisputably  admissible  evidence.  It  is  returned 
by  a  public  officer  to  the  duchy,  inrolled  there,  kept  as  a 
record  there,  and  the  high  prerogative  of  the  Duke  of  Corn- 
wall, who  is  always  to  be  the  eldest  son  of  the  reigning 
king  of  this  country,  authorises  the  reception  of  the  docu- 
ment in  evidence  before  you,  according  to  the  strictest 
rules  of  law;  but  the  weight  of  that  evidence  is  for  your 
judgment.    It  comes  not  at  all  from  the  tenants,  it  is  a 
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transaction  entirely  between  the  lord  and  his  officers ;  it  is 

an  instrument  stating  that  the  lord  to  whom  the  manor  had 

„,  been  conveyed  by  grant  from  the  crown,  took  seisin  of  that 

Brenton.     manor,  and  thereby  obtained  possession  of  such  and  such 

!■        ^  "       ^^'  tenements  holden  in  such  and  such  a  manner ;  and  in  point 

of  weight  and  value,  if  it  be  evidence  for  the  lord  when  it 
makes  for  him,  it  is  equally  evidence  against  him  when  it 
makes  for  the  tenant.  It  is  for  the  lord  just  of  so  much 
value  in  the  scales  you  are  holding  between  the  parties,  as  a 
letter  written  by  the  lord  to  his  steward,  or  as  an  answer 
from  the  steward,  pretending  to  say  that  the  man  to  whom 
he  had  granted  a  freehold  holds  only  for  seven  years. 
With  respect  to  the  parliamentary  survey,  that  document  is 
supposed  to  be  very  accurate;  where  it  has  been  compared 
with  other  evidence  in  certain  cases,  its  accuracy  has  been 
confirmed;  but,  nevertheless,  it  is  impossible  to  avoid 
reflecting  upon  what  the  objects  were  with  which  the  survey 
was  prepared.  In  the  time  of  the  Commonwealth,  when  it 
was  made,  the  rulers  of  the  country  had  got  possession  of 
the  lands  of  the  late  king,  or,  as  they  call  him  **  Charles 
Stuart,  late  Duke  of  Cornwall,"  (a)  and  which  were  then 
*^  settled  in  trustees  for  the  use  of  the  Commonwealth," 
which  Commonwealth  was  represented  by  the  parliament, 
by  whom  the  survey  was  ordered  to  be  made;  consequently, 
the  parties  beneficially  interested  in  those  possessions 
which  had  lately  belonged  to  Charles  the  First,  were 
the  very  parties  who  directed  the  survey  ;  and  considering 
who  were  the  worthy  individuals  appointed  to  make  the 
survey,  one  may,  without  any  great  stretch  of  imagination 
or  any  great  lack  of  charity,  suspect  that  when  persons  who 
had  the  same  views  with  those  who  appointed  them  made 
the  survey,  they  were  very  ready  to  increase  and  enhance 

(a)  The  Duke  of  Coruwall  men-  king  de  facto;  as  upon  the  deposi- 

tioned  in  this  document  would  be  tion  of  Henry  VI.,  ChurlesLf  and 

Charles  the  SccoTid,  who  had  been  James  II.,  (Mann.  Exch.Prac. 891;) 

duke  from  his  birth  in  1630;  but  unless  in  the  last  case  it  be  thought 

this  slight  inaccuracy  does  not  af-  to  be  about  as  reasonable  to  say 

feet  the  argument.   The  title  of  the  ihtit  the  infunt  duke  abdic4Ued  tki 

Duke  of  Cornwall  seems  to  fall  per  dukedom,  as  that  his  father  abdi- 

se  when  tlie  father  ceases  to  be  dated  the  kiogdom. 
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by  all  oieaDS  in  their  power  the  possessions  of  the  parlia- 
ment^ their  masters,  who  appointed  them  to  survey ;  and  if 
I  found  them  stating  that  the  tenants  had  very  large  rights, 
and  that  the  lord  had  none,  or  admitting  anything  against  the 
lord,  that  is,  against  the  commonwealth,  I  should  be  com-  ^* 

pelled  to  say,  it  is  doubtless  not  only  admissible  evidence^ 
but  strong  evidence.  Whenever  it  makes  for  the  tenants 
aod  against  the  rights  of  the  duchy,  the  parliamentary 
survey  is  a  witness  above  all  exception ;  but  not  where  it 
makes  the  other  way ;  for  it  comes  then  exactly  within  the 
objection  which  we  make  to  the  caption  of  seisin  and  the 
assession  rolls,  namely,  that  it  is  evidence  made  by  the  lord 
or  his  steward.  This  observation  applies  to  the  parlia- 
mentary surveys  in  every  case  in  which  they  are  tendered* 
There  is  another  survey,  called  the  New  Value  of  Benefices, 
in  the  26  and  27  Hen.  8.  The  king  was  about  to  take  the 
first  fruits  and  tenths ;  but  he  also  had  in  view  taking  pos- 
session of  the  property  of  the  monasteries,  which  he  soon 
afterwards  did ;  and  as  he  was  likely  soon  to  wrest  from  the 
church  that  property,  there  is  not  to  be  found  from  begin- 
lUDg  to  end  of  that  survey,  a  mention  of  tithe  modus.  In 
-consequence  of  this,  though  the  New  Value  of  Benefices  is 
admissible  evidence,  it  is  never  used  as  grounding  a  pre- 
sumption that  there  was  no  modus ;  because  those  who 
made  this  survey  had  no  motive  for  cutting  down  the  value 
of  the  property  which  the  king  was  about  very  soon  to  take 
into  his  own  keeping,  and,  therefore,  that  book  is  of  no 
value  whatever  in  disproof  of  modus.  On  the  other  hand, 
if  that  parliamentary  survey  mentioned  a  modus,  it  would  be 
very  good  evidence  in  favour  of  that  modus ;  because  it  was 
the  object  of  the  persons  making  that  survey,  as  it  was  the 
object  of  those  who  valued  the  possessions  of  Charles 
Stuart,  by  their  account  to  make  the  survey  as  favorable, 
in  respect  of  the  amount  of  the  Crown  property,  as  they 
could,  and,  of  course,  to  depress  the  value  of  property,  as 
mgainst  the  tenants.  If,  in  the  survey  I  have  just  alluded 
to,  it  had  been  the  object  of  the  surveyors  to  make  the 

VOL.  III.  z 
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1828.  benefices  appear  to  be  as  low  as  possible,  and  to  shew 
that  the  clergy  were  not  sufficiently  paid,  the  modusses 
would  have  been  carefully  registered;  and  if  no  modus 
were  found  to   be   registered  there,  that  would   raise  a 

*"'  y-  strong  presumption  that  no  modus  existed  at  the  time; 
for  it  would  be  said,  wherever  a  modus  is  to  be  founds  it  is 
mentioned.  Just  so  here ;  the  object  of  these  parliamentary 
surveyors  was  to  cut  down  as  low  as  they  could  the  tenants* 
property  in  order  to  raise  the  property  of  the  Crown ;  and, 
for  this  reason,  though  very  good  evidence  for  the  tenant, 
it  is  of  very  little  value  when  it  cuts  down  the  value  of  the 
tenants'  interest  and  raises  tliat  of  the  lord.  According  to 
this  survey,  the  tenants  come  to  the  assession  court,  and  take 
their  tenements,  ''  not  that  their  former  title  to  the  same 
doth  then  determine,  it  being  to  them  their  heirs  and  assigns 
for  ever,  according  to  the  custom  of  the  manor,  but  for 
that  thereby  divers  advantages  do  or  may  accrue  unto 
the  lord,  that  thereby  the  lord  shall  come  to  the  knowledge 
of  his  present  tenants,  and  in  case  of  incroachments  on 
the  waste,  that  either  a  rent  may  be  paid  or  the  lord  take 
possession;  and,  for  the  more  perfect  remembrance  and 
knowledge  of  who  are  tenants  of  the  said  customary  lands 
and  tenements,  and  what  issues  and  profits  might  grow  due 
to  the  lord  of  the  said  manor  out  of  and  for  the  same,  there 
hath  been  held  an  assession  court."  Upon  this  document, 
then,  these  are  given  as  the  reasons  why  these  courts  are 
holdcn ;  not,  as  alleged  by  the  defendant,  because  it  was 
the  great  court,  as  if  there  were  only  that  court  which  had 
authority  to  grant  titles  to  the  tenants.  And  what  signifies 
their  attending  this  court  ? — It  might  signify  if  none  but 
the  conventionary  tenants  attended  the  court;  but  all  the 
free  tenants  go  there  also.  But  admitting,  for  argument's 
sake,  the  whole  evidence  of  the  caption  of  seisin  and 
the  parliamentary  survey,  as  regards  the  only  qualification 
annexed  to  the  title  of  the  tenants,  that  of  taking  from 
seven  years  to  seven  years,  I  would  remind  you,  that  of 
SOO  different  rolls  in  the  manor  of  Tewington,  which  have 
been  examined,  only  two  are  to  be  found  which  are  not  con- 
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veyed  in  terms  to  the  individual  ^'  his  heirs  and  assigns  for  2898. 
ever^  according  to  the  custom  of  the  manor/'  or  in  terms  to 
that  effect.  There  are  about  270  which  have  that  descrip- 
tion of  their  tenure  in  so  many  words;  there  are  about  15 
or  fiO  which  grant  **  to  him  and  his  assigns  for  ever,  accord-  ^^"  ^^' 
ing  to  the  custom  of  the  manor/'  dropping  the  word  heirs, 
whether  by  mistake  or  from  an  attempt  to  make  an  incroach- 
ment,  cannot  now  be  ascertained.  But  of  the  whole  300 
surrenders  and  admissions,  there  are  three  only  in  which 
any  reference  whatever  is  made  to  a  holding  from  seven 
years  to  seven  years,  and  including  in  those  three  the  most 
antient  of  all,  that  of  S2£/e/i.  8,  in  which  the  words  ^^  usque 
ad  proximam  assessioneni*  are  found  interlined  upon  one  part 
of  the  admittance,  the  surrender  having  no  reference  to  it 
whatever ;  so  that  in  that  most  antient  of  all,  /I,  B.  comes 
and  surrenders  into  the  hands  of  the  lord  or  steward^  on 
condition  that  C  D.,  the  surrenderee,  may  be  admitted,  "  to 
bold  to  him  and  his  heirs  and  assigns  for  ever,"  without  any 
qualification  adjected ;  and  then  it  goes  on  to  say,  "  and 
whereupon  the  said  A.  B.  came  before  the  said  steward, 
and  was  admitted  to  hold  to  him  his  heirs  and  assigns  for 
ever^ according  to  the  custom  of  the  manor/'  but  then  comes 
the  interlineation  usque  ad  proximam  assessionem,  until  the 
next  assession.  The  surrender  therefore  is,  that  it  should  be 
''to  hold  to  him  and  his  heirs  and  assigns  for  ever/'  without 
any  restriction,  but  the  admittance  is,  that  the  grantee  should 
hold  not  to  him  his  heirs  and  assigns  for  ever,  as  the  sur- 
render to  the  steward  had  stated  that  it  should  be  given  to 
him,  but  qualified  by  the  addition  of  "  to  the  next  asses- 
sion." We  next  inquire  what  kind  of  title  it  is,  and  with 
what  incidents,  and  with  what  consequences  the  tenants 
bold  in  this  manor.  Admitting  the  manner  of  holding  to  be 
exactly  such  as  the  defendant  states  it,  granting  all  his  evi- 
dence to  be  true  and  unimpeached,  it  would  be  too  hard  for 
any  lawyer  to  define  what  sort  of  a  holding  this  is.  If  a 
nan  takes  an  estate  to  him  and  his  heirs  and  assigns  for 
ever,  to  hold  according  to  the  custom  of  the  manor,  I  can 
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1838.         very  easily  understand  how  that  reference  to  the  custom  of 
the  manor  may  let  in  a  great  deal  to  qualify  the  larger  part 
of  the  grant;  but  where  the  first  part  of  the  grant  gives  him 
a  fee  simple^   I  cannot  conceive  how  words  can  instantly 
^'   afterwards  be  added^  or  be  capable  by  law  of  being  added^ 
which  should  cut  down  that  grant  to  an  estate  for  seven 
years.  There  certainly  is  a  very  great  difficulty  in  ascertaining 
when  the  words  **  heirs  and  assigns  for  ever"  first   found 
their  way  into  these  grants^  unless  we  assume  that  the  estate 
was  originally  a  freehold.     They  must  have  come  rn  before 
time  of  memory,  or  between  time  of  memory  and  the  first 
assession,  (either  in  the  1  Edw.  3,  or  the  7  Edw  3,)  or  sub- 
sequently.    I  would  say  between  the  time  of  memory  and 
the  creation  of  the  duchy  (a).     If  they  came  in  before  the 
time  of  memory,  they  either  came  in  with  that  which  is 
now  said  to  be  the  qualification^  namely,  from  seven  years 
to  seven  years,  or  without  it.     If  they  came  in  without  it, 
cadit  questio ;  for  if  the  fee  simple  part  of  it  be  the  elder  part, 
the  other,  "  from  seven  years  to  seven  years,"  having  come 
in  since  time  of  memory,  there  is  an  end  of  the  difficulty ; 
If,  however,  they  both  came  in  at  the  same  period  before  time 
of  memory,  then  how  is  it  possible  to  make  the  two  in  legal 
intendment  consistent  with  any  notion  of  a  legal  estate? 
But  it  is  quite  clear  that  the  words  could  not  have  come 
in,  according  to  the  argument  and  the  evidence  on  the  other 
side,  either  before  the  time  of  memory  or  between  the  time 
of  memory  and   the  creation   of  the  duchy;  because  the 
assession  roll  which  is  first  produced,  and  at  the  head  of 
which  stands  the  commission  under  which  that  assession 
was    taken    in    the    7    Edw.   3,   negatives    the   possibility 
of  ^*  heirs  and  assigns  for  ever"  having  then  existed  in  the 
grant;   for  it  proceeds   upon  the  narrative  that  the  earl 
has  such  high  rights  that  he  may,  without  doing  wrong  to 
any  person,  take  them  all  into  his  own  hands.     It  recites 
that  *'  whereas  we  have  right  by  law  to  take  them  into  our 
hands,  and  to  lease  them  out  as  we  please,  to  the  same  or 
any  other  persons(&).   IBayley,  J.  You  do  not  state  that  ac* 
(fl)  Antfy  179.  (6)  Between  1189  and  1337. 


l^UCHAELMAS  TERM^  IX  GEO.  IV. 

ciirately.  The  commission  states  that  there  are  divers  con- 
ventionary  tenants,  whose  term  expires  at  the  Michaehnas 
following,  and  therefore  authorises  the  commissioners  to  let 
them  de  novo,  either  for  life  or  for  years ;  and  1  think  you  will 
find  in  that  a  head  of  "  tenures  not  let."]  There  is  a  head 
of  that  sort  no  doubt ;  and  it  places  my  argument  in  a  very 
strong  point  of  view,  that  there  could  be  no  heirs  and  assigns 
in  the  title;  for  the  Crown  here  sets  forth,  that  instead  of 
being  held  to  heirs  and  assigns  for  ever,  their  terms  were 
expiring  next  Michaelmas,  and  therefore  gives  the  power  of 
letting  again  either  for  years  or  for  life,  as  they  might  think 
most  consistent  with  the  interest  of  the  Crown.  Have  they 
then  come  in  since  the  reign  of  Edw,  3  ?  Certainly  not ; 
for  the  grant  to  the  Black  Prince  makes  the  whole  inalien- 
able from  the  duchy.  Whatever  was  in  the  Duke  of  Corn- 
wall then,  must  continue  to  be  in  the  duke  for  ever;  conse- 
quendy  these  words  cannot  have  crept  in  after  the  reign  of 
Edw.  3  by  any  means  whatever  (a).    The  defendant's  counsel 
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(a)  Iq  LopeZf  Bart.  v.  Andrew 
and  others,  the  defendants,  in  tres- 
pass for  sinking  a  shafl,  pleaded 
that  die  king  was  seised  of  the 
locta  in  quo  in  right  of  his  duchy 
of  Cornwall,  and  that  they,  as 
liis  servants,  committed  the  sup- 
posed trespasses.  In  other  pleas 
die  king  was  stated  to  be  seised, 
jure  corona.  The  replication  took 
issue  upon  the  seisin.  At  the  trial 
•before  LUtledale,  J.  at  the  Devon 
summer  assizes,  1826,  it  appeared 
that  the  lociu  in  quo  lay  between 
high  and  low  water-mark  on  the 
lefb  bank  of  the  navigable  river 
Tavy,  which  flows  into  the  Tamar. 
Contradictory  evidence  was  gwen 
as  to  the  enjoyment  of  ihe  locus  in 
(juo,  which  on  both  sides  was  very 
slight.  The  learned  judge  told  the 
jury  that  the  land  between  high 
and  low  water-mark  belonged 
primA  facie  to  the  Crown,  but  that 


evidence  of  enjoyment  by  the 
owner  of  the  adjoining  manor 
would  justify  the  presumption  of 
a  grant  from  the  Crown,  and  that 
although  the  spot  in  question  ap> 
peared  to  fall  within  the  terms  of 
the  parliamentary  grant  to  the 
Black  Prince,  (poit.  Appendix,  D.) 
and,  therefore,  to  be  inalienable, 
yet  the  jury  were  at  liberty  to  pre- 
sume a  statute  granting  the  land 
between  high  and  low  water-murk 
to  some  former  owner  of  the  plain- 
tiff's manor.  A  vercTict  was  ac- 
cordingly found  for  the  plaintiff, 
which,  in  the  following  term,  Man- 
ning  moved  to  set  aside ;  but  the 
Court  held  that  the  direction  of 
the  learned  judge  was  correct  in 
point  of  law,  and  refused  the  rule. 
The  doctrine  of  presumption  has 
since  received  a  material  qualifi- 
cation in  the  case  of  Livett  v. 
iri/so/i,3  Bingh.  J  15,reported  more 
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feel  the  difficulty  of  this,  and  to  obviate  it  they  say  now  that 
these  tenants  have  a  perfectly  indefeasible  title,  because  they 
have  it  to  them,  their  heirs  and  assigns  for  ever,  and  there 
is  no  calculating  any  period  of  time  at  which  they  would  not 
have  a  right  to  renewal.  But  as  it  is  impossible  that  the 
use  of  the  words  *'  heirs  and  assigns  for  ever"  should  have 
been  introduced  subsequently  to  the  act  of  parliament  cre- 
ating the  duchy  and  its  lands  inalienable,  how  did  this  inde- 
feasible title  grow  up?  It  can  be  indefeasible  only  by 
force  of  custom,  and  from  having  been  time  out  of  mind 
parcel  of  the  custom,  and  confirmed  by  grant  prior  to  the 
creation  of  the  duchy.  But  this  estate  is  described  as  a 
holding  to  them  and  their  heirs  and  assigns  for  ever,  accordr- 
ing  to  the  custom  of  the  manor.  Now  what  is  that  custom 
which  qualifies  the  general  fee  simple,  that  would  have 
been  otherwise  granted  by  the  first  words?  The  defendant 
says  it  is  a  custom  of  granting  from  seven  years  to  seven 
years,  by  way  of  leasehold,  and  to  that  they  add  a  right  to 
perpetual  renewal;  but  why  do  they  add  a  right  to  perpetual 
renewal  unless  it  was  time  out  of  mind  ?  No  doubt  there 
are  instances  in  which  the  reference  to  the  custom  of  the 
manor  qualifies  the  general  description  of  the  tenure  that 
precedes  it;  and  in  considering  the  nature  of  a  tenure,  to 
hold  to  me  '^  and  my  heirs  and  assigns,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  manor,"  the  custom  of 
the  manor  shall  be  taken,  no  doubt,  to  restrain  and  fix  the 
will  of  the  lord,  and  to  give  me  a  larger  estate  by  the  cus* 


fully,  10  B.  Moore,  439.  That 
was  an  action  of  trespass  quare 
clausum  Jregit,  to  which  the  de- 
fendant pleaded  a  right  of  way 
granted  by  a  deed  lost  by  time 
and  accident.  Issue  on  the  grant. 
The  judge,  according  to  the  former 
reporter,  told  the  jury,  that  if  upon 
this  issue  they  thought  the  defend- 
ant had  exercised  the  right  of  way 
uninterruptedly,  for  more  thaii  20 
years,  by  virtue  of  a  deed,  and  that 
that  deed  had  been  lost,  they  would 


6nd  a  verdict  for  the  defendant;  if 
they  thought  that  there  had  been  no 
way  granted  by  deed,  they  would 
find  for  the  plaintiff.  The  jury 
said  that  they  could  not  find  any 
deed,  and  gave  a  verdict  for  the 
plaintiff,  which  the  Court,  upon  ar- 
gument, refused  to  set  aside,  hold- 
ing that  the  direction  had  been 
particularly  correct.  The  report 
in  10  6.  Moore,  though  it  states 
the  direction  more  at  length,  agrees 
in  substance  with  the  above. 
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loni  than  I  could  have  otherwise  had»    But  you  cannot  by 

the  custom,  turn  the  tenant's  interest  into  a  lesser  tenure:        _ 

ROWE 

you  cannot^  instead  of  qualifying  and  restricting  the  will  of     ^    v. 
the  lord^  extend  and  enlarge  the  will  and  the  right  of  the 
lord^  and  so  qualify  and  restrict  the  right  of  the  tenant. 
The  common  copyholder  by  the  custom  has  his  estate  en- 
larged, in  proportion  as  the  lord's  will  is  qualitied  and  de- 
fined by  the  custom ;  but  here  it  is  a  reversed  operation ;  for 
there  are  first  words  granting  a  fee,  the  largest  estate,  and 
then  the  custom  is  let  in,  not  to  qualify  the  will  of  the  lord, 
as  it  does  in  a  common  copyhold,  but  to  extend  the  power 
of  the  lord  and  to  restrict  the  right  of  the  tenant.    It  is  quite 
inconsistent  with  every  principle  of  our  tenures,  and  con- 
trary to  all  the  analogy  of  the  law  of  real  property,  to  let  in 
the  custom,  not  to  restrict  the  right  of  the  lord,  but  for  tlie 
purpose  of  first  restricting  the  right  of  the  tenant  and  then 
again  enlarging  it.     What  an  anomaly  in  the  law  is  this ! 
1  am  told  it  is  like  the  Irish  leaseholds  (a),  a  lease  for 
lives   or  a  lease   for  years,   with   a   power   of  perpetual 
renewal.     But  that  is  quite  difi^erent,  and  is  perfectly  intel- 
ligible.    I  have,  by  virtue  of  the  covenant,  a  right,  either 
to   sue   for  damages   against   my   lessor,   if  he  refuse   to 
renew   when    my   term   is   out,   or   to   go   into  equity  to 
compel  him  so  to  do.     I  have  in  equity  a  right  to  enforce 
the  performance  of  this  act  against  the  lord,  or  I  may  pro- 
ceed at  law  for  damages  for  his  breach  of  the  covenant; 
but  in  such  a  case,  when  the  term  is  determined,  the  estate 
is  gone,  my  interest  has  expired,  and  I  am  out  for  ever;  I  can 
maintain  no  ejectment,  except  upon  the  bare  possession  (6) ; 
I  have  no  title  upon  which  I  can  maintain  an  ejectment;  I 
was  a  leaseholder,  I  have  ceased  to  be  a  leaseholder.  I  have 
indeed  a  right  to  damages  against  the  lord  if  he  breaks  his 
contract  by  refusing  to  renew,  or  in  equity  I  may  compel 
him  to  renew,  but  the  estate  which  he  formerly  granted  to 
me  is  gone.     But  I  submit  that  a  grant  before  memory  to 
A.  -B.,  his  heirs  and  assigns  for  ever,  according  to  the  cus- 
tom of  the  manor,  to  come  from  seven  years  to  seven  years 

(a)  Ante^  308.      (6)  And  that  only  as  againbt  a  stranger,  aw/e,  vol.  i.  220. 
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18*^.  and  renew  bis  term^  and  pay  6d.,  amounts  in  "liiw  to  a  fee 
simple^  qualified  by  the  custom  of  the  manor  as  to  the  right 
of  the  party,  in  all  respects  except  the  holding;  that  it  is  a  fee 
simple;  and  that  words  of  this  sort  cannot  make  such  a  dif- 

®  ay.  fg,.gjj^g  jjj  jjjg  holding  as  to  change  a  known  and  intelligible 
tenure  into  an  estate  quite  new  and  unknown  in  the  law, 
which  is  neither  fee  simple,  nor  fee  tail,  nor  leasehold,  nor 
an  estate  for  years.  It  has  been  decided,  that  though  words 
be  used  in  a  conveyance  inconsistent  with  the  nature  of  a 
fee  simple  estate,  as  words  prohibiting  alienation,  where 
the  intent  is  that  it  shall  be  an  estate  in  fee  simple,  the  words 
inconsistent  with  the  fee  are  not  to  be  regarded;  for  the 
alienee  must  hold  it  as  an  estate  which  the  law  knows  and 
recognises,  and  knows  how  to  deal  with.  Whatever  be  the 
nature  of  the  interest,  if  it  amounts  to  a  fee,  that  is  just  as 
good  for  my  purpose;  for  I  contend  that  it  is  an  interest  of 
a  peculiar  kind,  a  freehold  in  point  of  interest,  though  not 
with  respect  to  the  services  whereby  it  is  holden.  The 
account  which  is  given  of  this  estate  by  the  defendant  is 
perfectly  inconsistent  with  itself  and  with  all  principle ;  but 
the  account  which  we  submit  is  consistent  with  legal  prin- 
ciple ;  and  the  kind  of  interest,  both  as  to  the  tenure  and 
quantity,  an  estate  perfectly  well  known  in  the  law.  We 
say,  that  in  order  to  ascertain  what  the  estate  is  in  a  manor 
at  this  day,  it  is  necessary  to  ascertain  what  it  was  in  its 
origin,  and  that  the  origin  of  this  estate  will  determine  what 
it  is  to  be  now.  If  it  was  originally  holden  in  socage  in 
ancient  times,  it  is  perfectly  well  known,  and  the  authorities, 
which  I  shall  only  refer  to,  all  decide  that  this  tenure  be- 
comes a  freehold  under  the  name  of  customary  freehold.  I 
think  Mr.  Justice  Blackstone  lays  it  down,  on  the  authority 
of  Bracton,  Fleta,  and  Britton,  and  others,  who  wrote 
about  the  time  in  question,  one  being  in  the  very  reign  of 
Edw,  I.  that  there  were  certain  persons  in  manors,  and 
chiefly,  he  says,  in  manors  of  ancient  demesne,  who,  after 
ejection  at  the  Conquest,  by  the  strong  hand  of  power, 
took  back  their  tenures  by  inferior  services;  they  are  not 
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villeins,  as  'they  would  have  been  if  they  had  derived  their 
title  from  the  persons  who  had  them  as  villeins,  and  not  as 
freeholders ;  but  they  are  the  representatives  of  those  who 
held  as  freemen,  but  by  baser  services,  and,  consequently,  as 
Blackstone  states,  took  by  that  holding  a  freehold  in  point  ^' 

of  interest,  though  not  a  freehold  in  respect  of  tenure  (a). 
Mr.  Justice  Blackstone  says  upon  that  subject^  '^  There 
were,  at  the  time  of  the  Conquest,  certain  freemen,  who  held 
their  respective  tenements  freely,  by  free  services,  or  by  free 
customs,  and  being  first  ejected  by  the  hand  of  power,  they 
afterwards  returned  and  took  their  own  tenements,  to  be  held 
in  villenage,  doing  therefore  services  that  were  base  and 
servile,  but  certain  and  expressed  by  name."  Having  de- 
scribed at  great  lengthy  from  the  accounts  of  these  old 
writers,  the  transaction  out  of  which  those  freeholds  arose, 
he  proceeds  to  state  the  kind  of  interest  therein,  which  the 
owner  of  such  an  estate  might  be  said  to  have,  he  says, 
''  When  these  villeins  became  modern  copyholders,  and  had 
acquired  by  custom  a  sure  and  indefeasible  estate  for  life 
or  in  fee,  but  yet  continued  to  be  styled  in  their  copies, 
tenants  at  the  will  of  the  lord,  the  omission  of  which  in  their 
state  of  villenage  would  have  been  a  manumission  of  their 
persons  (6),  the  law  still  supposed  it  an  absurdity  to  allow 
that  such  as  were  thus  nominally  tenants  at  will  could  have 
any  freehold  interest,  and  therefore  continued,  and  still  conti- 
nues to  determine,  that  the  freehold  of  lands  so  holden 
abides  in  the  lord  of  the  manor,  and  not  in  the  tenant, 
though  he  really  holds  to  him  and  his  heirs  for  ever,  since 
he  is  also  said  to  hold  at  another's  will.  But  as  to  these 
copyholders  of  free  or  privileged  tenure,  the  case  is  other- 
wise. They  do  not,  nor  ever  did,  hold  at  the  lord's  will, 
either  in  fact  or  nominally.  There  is,  therefore,  no  absur- 
dity in  allowing  them  capable  of  enjoying  a  freehold  interest, 
and  on  that  account  the  law  doth  not  suppose  the  freehold 
of  these  lands  to  rest  in  the  lord  in  whom  they  are  holden, 
but  in  the  tenants  themselves."  Your  Lordships  will  find 
.      (a)  Vide  Mann.  Exch.  Prac.  2d  ed.  S60.  (6)  Ibid.  357  (s). 
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in  the  case  of  Gale  v.  Noble  (a),  which  was  A  ejectment 
brought  by  the  lord  against  a  tenant,  and  a  verdict  had  been 


(tf)  Canhew,  4352.  Galev.Nobie 
has  been  considered  as  nn  autho- 
rity for  two  propositions,  first,  that 
where  a  tenant  is  admitted  to  hold 
**  to  him  and  his  heirs  according 
to  the  custom  of  the  manor,"  with- 
out adding  the  words  ''  at  the  will 
of  the  lord,'*  the  estate  which 
passes  is  a  customary  freehold ; 
secondly,  that  such  customary  free- 
holder is  dispunishable  of  waste. 
In  order  to  enable  the  reader  to 
form  his  own  opinion  as  to  the 
correctness  of  these  positions,  the 
case  o{ Gale  v.  Noble,  which  is  very 
short,  is  here  transcribed. 

**  Upon  a  trial  at  bar,  in  eject- 
ment for  lands,  parcel  of  the  manor 
of  Corsham  in  Wilts,  which,  by 
very  ancient  books  of  that  manor, 
appeared  to  be  parcel  of  the  duchy 
of  Cornwall,  and  still  pass  by  sur- 
render and  copy  of  court  roll,  but 
yet  are  not  copyhold,  because  it 
did  not  appear  in  any  of  the  rolls 
or  copies  now  produced  that  they 
are  granted  ad  voluntatem  domini 
tnanerii,  but  only  tenendum  secun- 
dum consuetudinem  manerii;  there- 
fore It  was  resolved  by  the  Court 
that  these  lands  are  not  copyhold, 
but  a  customary  freehold,  and  for 
that  reason  the  verdict  was  for  the 
plaintiff,  against  whom  the  verdict 
was  found  at  the  yitJi  prim  for  a 
forfeiture  by  committing  waste,  the 
plaintiff  in  that  action  taking  it  to 
be  copyhold,  as  all  the  tenants  had 
constantly  done." 

Carthew  is  said  to  be  an  inaccu- 
rate reporter,  and  the  above  state- 
ment is  not  very  clear.  Corsham 
never  formed  part  of  the  duchy  of 
Coruwall^  not  being  included  in  the 


parliamentary  grant  to  the  Black 
Prince.    The  assertion  is  probably 
founded  upon  the  circumstance  of 
this  manor  having  been  frequendy 
annexed  to  the  earldom  of  Corn- 
wall.    Corsham   was  granted  by 
Henry  3  to  his  brother  Richard, 
Earl  of  Cornwall,  (Appendix,  B.) 
in  special  tail,  sciL  to  him  and  to 
his  heirs  of  the  body  of  his  wife, 
Senchia,    (Sancha  of  Provence,) 
Plac.  de  Quo  Warranto,  803.    And 
see  Testa  de  Nevill,   154,  192. 
From  Richard,  this  manor  descend- 
ed with  the  earldom  to  his  young- 
est but  only  surviving  son  Edmund, 
(Camden  Britann.   87.)     It  was 
granted  by  Edw,  1  to  his  daughter 
Mary,  a  nun  residing  at  Ambres- 
bury,  Wilts.  (I  Abbrev.  Rot.  Ori- 
ginal,   in   Scacc.    122.)      It  was 
granted  by  Edw.  2  to  Piers  de  Ga* 
veston.  (3  Rym.  Feed.  2;  Cal.  Rot. 
Chart,  ct  Inq.  ad  quod  damnuniy 
140,142.)    It  was  afterwards  com- 
mitted by  the  same  king  to  George 
de  Percy,  (1  Abb.  RoL  Grig,  in 
Scncc.  186,)  and  subsequently  to 
William  de  Ilorwode,  (lb.  189,) 
rendering  100/.  annuatim.     In  8 
Edw.  2  the  manor  was  regranted  by 
the  king  to  his  said  sister  Mary. 
(lb.  217.)     Corsham  is  not  an  as- 
scssionablc  manor.     As  to  the  cos< 
tomary  tenants  of  this  manor,callef 
consuetudiimrii,  vide  post,  340,  (« 
It  is  not  invariably  the  case^eve 
with  undoubted  copyholds,  to  e 
press  in  the  admittance  that  t 
tenant  holds  at  the  will  of  the  lo 
This  clause  is  frequently  omit 
in  the  west  of  England,  where 
copyholds' arc  held  for  lives,  an 
some  cases  where  they  are  gra' 
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obUiDed  fit  nisiprius  for  forfeiture  on  account  of  waste^  the 
defendant  and  all  the  tenants  (a)  having  always  supposed  it 
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in  fee.  In  the  manor  of  Taunton 
Deane,  in  the  coantjf  of  Somerset, 
ihere  are  no  formal  admissions. 
Tbe  onlj  evidence  which  the  tenant 
has  of  his  title  is  the  surrender  to 
himself  or  to  his  ancestor,  haben- 
dum  to  the  surrenderee  and  his 
hdrsy  according  to  the  custom  of 
the  manor.  In  such  a  document, 
inasmuch  as  the  surrenderor  means 
to  part  with  his  whole  interest,  nn 
aflusion  to  anj  restriction  upon  the 
tenure,  such  as  even  the  formal  con- 
dition imposed  by  the  words  *'  at 
tha  will  of  the  lord"  would  not  only 
be  unnecessary,  but  would  sound 
as  if  it  were  intended  to  make  the 
surrender  defeasible  as  between 
tbe  surrenderor  and  the  surren- 
deree. Besides  which,  what  is 
called  the  habendum  in  the  surren- 
der is  merely  the  declaration  of  n 
use,  to  be  executed  by  the  grant  of 
the  lord.  In  such  a  declaration 
of  tlie  use,  it  would  be  quite  out 
of  place  to  state  the  different  con- 
tingencies by  which  the  estate  in 
respect  of  which  the  trust  had 
'been  declared  was  determinable. 
The  proper  time  for  introducing  the 
restriction  would  be  when  the  lord 
came  to  admit  in  pursuance  of  the 
surrender.  So  in  this  manor  of  Tew- 
ington  we  find  instances  in  which, 
though  the  surrender  is  to  a  party 
and  his  heirs  secundum  comuttu- 
dinem  generally,  yet  the  admittance 
is,  habendum  to  the  surrenderee  and 
his  heirs  from  seven  years  to  se- 
ven years,  secundum  consuetudinem. 
Snpposing,  however,  the  rule  to 
be  generally  true,  that  the  omis- 
sion of  the  words  ad  voluntatem 
(fomini  shew  the  estate  not  to  be 
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copyhold,  then  if  by  law  there  can  Brevtoit. 
be  no  other  estate  passing  by  sur-  Seventh  Day. 
render  and  admittance,  except  a 
customary  freehold,  or,  since  de  non 
apparentihus  et  non  existentibus 
eadem  est  ratio,  if  no  other  species 
of  estate  be  presented  to  the  con^ 
sideratioH  of  the  Court,  it  would 
necessarily  be  considered  that  the 
omission  of  these  words  proved  the 
estate  to  be  customary  freehold. 
This,  as  far  as  the  report  is  intelli- 
gible, appears  to  have  been  tbe 
point  determined  in  Gale  v.  Noble. 

Whether,  supposing  Gale  to 
have  had  a  customary  freehold, 
he  was  entitled  to  commit  waste, 
is  a  point  scarcely  noticed.  In 
Brown  v.  Rawlins,  7  East,  428, 
where  Gale  v.  Noble  was  cited  as 
an  authority  to  shew  that  custom- 
ary freeholders  have  such  a  right, 
Lord  Ellenborough  says,  *'  The 
case  is  only  reported  in  Carthew,*^ 
and  again, ''  What  the  usage  was 
in  that  case,  does  not  appear  by 
the  report.'' 

(a)  Perhaps  the  case  of  Gale 
v.  Nol>le  may  upon  this  point 
be  reconciled  with  what  is  con- 
sidered to  be  the  law,  by  reading 
part  of  the  last  sentence  as  in- 
cluded in  a  parenthesis,  thus, ''  for 
a  forfeiture  by  committing  waste, 
(the  plaintiff  in  that  action,  i.e. 
Noble,  the  lord,  taking  it  to  be 
copyhold,)  as  all  the  tenants  had 
constantly  done.''  It  seems  more 
reasonabfe  to  suppose  that  the 
Court  received  evidence  as  to  the 
acts  of  all  the  tenants  in  committing 
waste,  than  to  suppose  that  such 
evidence  applied  to  the  opinion  of 
those  tenants,  d  fortiori  to  the  opi- 
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1898.  to  be  a  copyhold  estate,  though  the  words  were  according 
to  the  custom  of  the  manor,  it  passed  for  the  plaintiflP;  but 
there  was  afterwards  a  trial  at  bar  in  the  9  Wm,  S,  and 
then  the  Court  held,  that  as  they  were  not  held  at  the  will 
^'  of  the  lord  they  were  not  freehold,  but  customary  freehold, 
in  which  the  tenant  had  an  interest  quasi  freehold^  and  not 
at  the  will  of  the  lord.  In  the  case  of  Crowther  v.  Old/leld, 
which  as  Salkeld{a)  and  Lord  Raymond  {b)  say,  was  de- 
cided, after  great  discussion  and  consideration,  it  was  held 
that  a  man  cannot  be  a  copyholder  who  holds  by  copy  ac- 
cording to  the  custom,  unless  it  be  also  ad  voluntatem  domini. 
Lord  HoU  says  this  is  the  great  difference  between  copy* 
hold  and  customary  freehold,  the  former  comes  from  the 
lord,  the  latter  from  the  surrenderor.  So  also  in  1  Wms. 
Saunders,  S48,(6)  it  is  laid  down  that  if  the  words  ^'  ad  volun- 
tatem doming*  be  omitted  in  pleading,  it  is  fatal,  and  it  will 
be  intended  an  estate  in  fee  at  common  law.  Lord  Coke  (c) 
states  still  more  strongly,  that  they  have  a  frank  tenure,  and  that 
the  frank  tenure,  where  the  holding  is  not  at  the  will  of  the  lord, 
is  in  the  tenant,  and  not  in  the  lord  (J).  Hussey  v.  Grilk(e) 
is  to  the  same  purpose.  The  defendant  has  denied  a  freehold 
here  altogether,  and  has  relied  upon  the  evidence  in  the 
cause  as  negativing  that  claim  in  three  ways;  first,  they  say 
this  is  a  very  odd  kind  of  freehold,  when  it  is  held  by  copy 
of  court  roll;  and  Sir  James  Scarlett,  when  we  put  in 
the  first  copy  of  court  roll,  said,  *^  There  is  an  end  of 
your  case;  it  is  copyhold."  I  need  hardly  remind  your 
Lordships,  that  a  freehold  in  a  manor  may  be  held  by  copy; 
there  are  cases  of  that  kind.  It  should  seem,  indeed,  there 
are  even  freeholders,  properly  so  called,  and  not  customary 
freeholders,  though  that  is  very  rare,  who  do  hold  by  copy* 
Lord  Coke  states  that  it  is  not  copyholders  alone  who  hold 

nion  of  the  plaintiff  himself,  as  to  nishes  an  intelligible  ground  for  the 

the  legal  quality  of  the  estate ;  and  decision  of  the  Court  in  the  second, 

what  appears  to  be  still  more  im-  (a)  1  Salk.  364. 

portant,  the  statement,  if  read  with  {b)  2  Lord  Raym.  1925. 

the  parenthesis,  accounts  for  No-  (c)  Copyholder,  sect.  32. 

ble's  having  brought  the  first  eject-  (d)  Sed  vide  Mann.E&c.Pra.  359: 

raent,  and  at  the  same  time  fur-  (e)  Ambler,  299. 
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by  copy.  In  Hughes  v.  Harris  (a),  the  Court  says,  "  It  is 
not  held  ad  voluntatem  dominie  so  it  may  well  be  intended 
a  freehold,  and  there  be  many  freeholds  in  Wales  granted 
by  copy  and  verge,"  Lord  Coke  mentions  some  in  North- 
amptonshire, and  in  Pernftnan^s  case  (b)  there  is  the  case  ^®"  *^' 
of  Lidford  Castle  (c),  part  of  the  duchy  of  Cornwall, 
where  the  freeholders  are  expressly  recited  as  holding  by 
copy;  and  he  mentions  the  tenure  in  question,  where  the 
freeholders  have  their  estates  forfeitable,  as  if  it  were  com- 
mon copyhold,  holden  by  copy  of  court  roll,  but  which 
appear  to  be  a  sort  of  fee  simple  on  condition. 

It  is  objected  on  the  other  side  that  this  cannot  be  free- 
hold, for  it  has  not  a  conveyance  passing  a  freehold ;  free- 
holds passing  by  feoffment  and  livery  of  seisin.  Lord  Coke 
expressly  says,  **  Copyholds  have  the  incident  of  passing 
by  surrender,  yet  so  forcible  is  custom,  that  by  it  a  freehold 
of  inheritance  may  also  pass  by  surrender,  and  be  delivered 
over  by  the  bayly  to  the  feoffee  to  be  inrolled"  ((f).  Again,  it 
is  said,  in  opposition  to  this  being  a  freehold  interest,  that 
there  are  pledges  to  repair;  by  the  copy  of  the  court  roll 
the  tenant  gives  pledges  to  repair  his  tenement f  how  this 


(a)  Cro.  Car.  229. 
(&)  5  Co.  Rep.  84. 

(c)  Lidford  was  in  the  crown, 
and  tallaged  19  Hen.  2,  Madux, 
485;  granted  to  Richard,  Earl  of 
Poitou  and  Cornwall,  23  Hen.  3, 
1  Abb.  Rot.  Orig.  2;  and  to  Hugh 
de  Audeley  and  Margaret  his  wife, 
widow  of  Earl  Edmund,  and  after- 
wards of  Piers  de  Gaveston,  by 
Udm.  2,  ib.  241;  included  in  the 
parliamentary  grant  to  the  Black 
Prince,  Appendix,  D. 

(d)  Co.  Litt.  59,  b.  In  the  roar- 
pn  Lord  Coke  refers  to  a  case  in 
Fitzherbert,  Corone^  pi.  310,  which 
is  as  follows:  ''The  abbot  of  JB. 
challenged  to  have  the  year  and 
waste,  and  the  chattels  of  felons, 
of  his  firanchise.  To  which  it  was 
said,  that  neither  he  nor  any  other 


should  have  the  year  and  waste, 
except  the  King,  for  all  the  land, 
but  the  chattels  a  man  may  have. 
And  it  was  said,  that  if  the  abbot 
had  entered  he  would  have  been  in 
mercy,  for  without  warrant;  and 
he  would  have  answered  for  the 
issues  in  the  mean  time;  and  such 
a  case  happens  where  he  who  was 
acquitted  before  justices,&c.  But 
it  was  said  that  the  land  was  of 
base  tenure  of  ancient  demesne, 
{antey  23 1 ,  (n.)) .  And  it  was  asked 
whether  they  were  villeins,  or  whe- 
ther they  could  sell  their  lands 
against  the  will  of  the  lord?  And 
it  was  said,  yes;  but  they  surren- 
der the  land  in  Court  by  the  rod. 
Wherefore  the  year  and  waste,  &c. 
were  awarded,  A°  3,  £.  Z^  Itin. 
North/' 
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crept  in^  whether  as  a  part  of  the  same  usurpation  by  which 
^y^^       much  of  their  proceediogs  have  originated  and  been  carried 
V.  on  or  not«  it  is  unnecessary  to  determine ;  for  the  requisition 

to  repair  is  not  in  the  smallest  degree  inconsistent  with  a 
freehold  hiterest,  I  mean  with  reference  to  freehold  in  point 
of  quantity  of  estate,  for  which  I  am  contending;  because 
there  may  be  escheats  due  to  the  lord,  and  a  freehold  may 
escheat  as  well  as  a  copyhold,  either  for  want  of  heirs  or 
for  felony,  and  the  lord  may  be  interested  in  seeing  that  the 
reparations  are  done,  in  order  that  when  a  tenement  does 
fall  to  him  by  escheat,  he  may  have  it  as  it  had  been  before 
granted.  This  appears  to  me  quite  a  sufficient  reason  why, 
by  the  custom  of  this  manor,  the  lord  may  so  have  arranged 
it  with  the  tenant,  as  to  maintain  a  security  for  the  repara* 
tions  being  done  when  the  escheat  took  place.  Be  it  alwayi 
observed,  that  although  a  great  deal  is  said  of  pledges  to 
repair,  there  is  no  one  instance  given  of  an  enforcement  of 
reparations;  on  the  contrary,  the  instances  are  the  other 
way ;  for  the  evidence  on  the  opposite  side  made  it  clearly 
appear,  that  although  there  was  nominally  a  viewer  of 
reparations,  yet  his  office  was  a  sinecure.  It  is  furthef 
objected  that  these  tenants  hold  by  rent.  Do  not  free- 
holders hold  by  rent,  and  is  not  a  quit  rent  notoriously  an  inci- 
dent to  a  freehold  ?  Last  of  all,  it  is  said  there  is  a  heriot. 
Heriots  are  very  common  in  copyholds,  but  they  are  not 
inconsistent  with  freehold  (a).  I  shall  not  observe  upon 
those  cases  to  which  a  general  reference  was  made  by  the 
Attorney  General,  as  making  against  the  claim  to  minerals 
in  respect  of  this  estate  of  customary  freehold,  further  than 
to  state  to  their  Lordships,  that  it  will  be  found  that  neitlier 
of  those  cases,  Burrell  v.  Dodd{b\  Doe  v.  Dafwers(c)t 
Roe  V.  Vernon  (rf).  Doe  v.  Huntington{e),  and  Brown  v. Rauh 
lins{f)f  expressly  decide  the  question,  but  the  point  arises 

(cO  ^^  <^"  attempt  to  reconcile  (h)  3  B.  &  P.  378. 

the  conflicting  cases  as  to  the  right  (c)  7  East,  S99. 

to  recover  distinct  heriots,  when  a  ifi)  ^  East,  51;  1  Smith,  318. 

heriotable  tenement  has  been  re-  (e)  4  East,  271. 

tinited    after    severance ;    Mann.  (/)  7  East,  409. 
Exch.  Prac,  2d  ed.  341. 
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incidentally  in  all  of  them.     Something  was  adjudged  in 

those  cases  which  does  not  exist  in  this  case;  for  example^        RowT 

in  Brown  v.  Rawlins,  supposed  to  be  the  most  against  us,  v. 

whatever  the  surrender  was,  the  admittance  was  to  hold  at  q        ,  ^  * 

'    ,  Seventh  Daj* 

the  will  of  the  lord;  the  authority  of  Gale  v.  Noble  (a)  would 
have  applied  there.  In  some  instances  it  was  to  hold  ac- 
cording to  the  custom  of  husbandry  in  the  manors ;  which 
Lord  Ellenborough  said  might  apply  to  villein  tenure.  It 
appeared  there  that  the  minerals  were  always  taken  by  the 
lord  and  his  lessees,  and  were  never  claimed  by  the  tenant. 
In  that  case  the  point  arose  upon  a  motion  to  set  aside  the 
verdict  which  had  been  given  under  the  direction  of  Mr. 
Justice  Chambre,  who  stated  that  it  did  not  appear  to  have 
been  made  a  question,  whether  it  was  customary  freehold  or 
copyhold ;  and  there  being  conflicting  evidence  whether  it 
was  the  one  or  the  other,  the  jury  found  for  the  defendant; 
and  the  Court  said  they  would  not  disturb  the  verdict. 

The  evidence  given  on  the  other  side  appears  to  me  to 
be  open  to  two  observations.  In  the  first  place,  a  vast  por- 
tion of  it  proceeds  from  agents  of  the  duke,  persons  who 
had  a  direct  interest  in  enlarging  his  rights,  substantiating 
his  claims,  and  limiting  and  restricting  those  of  the  tenants; 
and  it  is  a  hard  thing  upon  tenants  to  be  bound  conclusively 
by  such  entries  as  the  lord's  steward  may  make  in  his 
account,  shewing  what  money  was  received  as  between  him 
and  his  employer.  These  receipts  are  made  without  the 
concurrence  of  the  tenants,  by  a  man  of  whom  they  know 
nothing,  employed  by  the  lord,  and  very  possibly  entering 
something  in  his  book  for  the  purpose  of  forwarding  his 
employer's  interest;  and  yet  these  accounts  are  to  be  con- 
clusive evidence,  not  only  of  the  receipt  of  money  by  him, 
but  that  he  received  that  money  in  a  particular  respect,  for 
a  particular  thing.  A  great  deal  of  the  evidence  has  been 
given  which  no  one  can  think  of  questioning,  namely,  that 
within  the  duchy  of  Cornwall  there  are  large  rights  of  the 
duke,  not  at  all  in  conflict  with  the  rights  of  the  conven- 

(a)  Ante,  333. 


1828. 


ROWE 
V, 

Brenton. 


340  CASES  IN   THE  KINg's  BENCH, 

tionary  or  customary  tenants;  I  call  them  conventionary, 
because  they  are  called  so  in  the  assession  rolls;  but  in 
the  ancient  documents  they  are  called  customary  (a)  tenants. 
In  respect  of  certain  customs^  and  in  respect  of  certain  tolls, 
^^'  of  which  we  find  instances,  there  can  be  no  doubt  of  the 
right  of  the  duke  to  claim  them.  We  do  not  deny  that  the 
duke  has  a  right  to  tin;  he  has  a  right  to  toll  of  tin  in 
bounded  conventionary  tenements.  The  evidence  shews, 
first,  that  when  the  conventionary  estate  is  bounded,  half 
the  toll  tin  is  paid  to  the  owner  of  the  bounds,  and  half 
to  the  Duke  of  Cornwall ;  but  when  a  conventionary 
tenement  is  not  bounded,  the  owner  of  the  estate,  the 
conventionary  tenant,  receives  the  whole  of  the  toll  tin. 
This  circumstance  of  the  duchy  title  to  toll  tin  in  bounded 
conventionary  estates,  explains  the  duke^s  having  taken 
toll  of  tin  in  Mr.  Rowe's  Nansmellyn,  which  was  bounded. 


(a)  The  tenants  of  the  manor 
of  Corsham,  which,  though  no  part 
of  the  duchy  of  Corawall,  (Mann. 
Exch.  Prac.  2d  ed.  392(g),  anie, 
333,  (a),)  were  part  of  the  posses- 
sions of  the  ancient  territorial  earl- 
dom, are  called ''  connietudinarii" 
'*  Manerium  de  Corsham  ac  di- 
versae  libertates  conBrmatae  consue^ 
tudinariis  manerii  prsdicti  pro 
annu&  firm&  centum  et  decern 
marcarum,  6  Edto,  3"  Calend. 
Rot.  Pat.  in  Turri  Lond.  115. 
*' Amplse  libertates  conBrmatae  con- 
suetudinariU  maneiii  de  Corsham, 
24  Hen.  6."  Ibid.  28a  From  these 
entries  it  would  seem  that  the  cus- 
tomary tenants  of  Corsham  en- 
joyed peculiar  privileges  by  a  spe- 
cial grant.  It  appears  from  the 
same  records,  that,  in  14  Hen,  3, 
certain  liberties  were  granted  to 
Ralph,  the  son  of  Nicholas,  who 
then  held  the  manor.  lb.  45.  And 
in  Testa  de  Nevill,  143,  it  is'said, 
"  Rad-  fU*  Nich'i  tenet  Cosh'm : 


nescitur  per  quod  servic':  et  at  de 
etchaetd  Nonn:'  (antCf  141,  (</)). 
But  these  liberties  granted  to  tbfl 
lord  would  be  distinct  from  the  li- 
berties of  the  customary  tenants, 
which  could  only  be  granted  by 
him.  These  were  probably  ob- 
tained whilst  the  manor  was  in  the 
Crown.  This  was  the  case  in  28 
Hen.  3,  (Calend.  Rot.  Chart,  etinq. 
ad  quod  damnum,  59,)  at  which 
time  it  was  granted  with  other  pos- 
sessions that  usually  passed  with  the 
earldom  of  Cornwall,  to  Richard, 
afterwards  King  of  the  Romans,  in 
tail,  {ante,  333,  (a)).  Corsham  de- 
scended to  Earl  Edmund,  to  whom 
a  market  was  granted  tliere,  13 
Edw.  l,(Cal.  Rot.  Chart.,  &c.  106,) 
confirmed  SO  Edw.  1,  afler  the  pro- 
perty had  reverted  to  the  Crown* 
(Ibid.  132.)  This  manor  is  found 
as  part  of  the  possessions  of  Eari 
Edmund  by  the  inquisition,  (on/e, 
150,)  taken  upon  his  death.  1 
Calend.  Inquis.  post  Mortem,  156. 


♦-     >> 
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and^Cartfaew*8  having  taken  it  from  his  Nausmellyn,  1828. 
which  Wifl  not  bounded,  and  it  explains  those  leases 
which  convey  the  duke's  toll  of  tin  on  bounded  estates.  *^v. 
But  there  is  not  the  least  doubt  that,  besides  toll  of  tin,  Brihtoii. 
the  Duke  of  Cornwall  is  entitled,  in  many  places,  to  metals  ^*"  .^' 
and  minerals  where  he  is  lord  of  the  manor,  but  my 
learned  friend  contends  that  it  is  impossible  to  explain  those 
instances  of  persons  coming  and  taking  leases  of  minerals, 
besides  tin,  and  paying  600/.  or  1200/.,  consistently  with  our 
right.  But  we  do  not  deny  that  just  in  the  same  manner 
as  the  Duke  of  Cornwall  might  lease  the  toll  of  tin,  he 
might  lease  all  mines  and  minerals  other  than  tin,  in  the  wastes 
of  the  manor,  in  the  lands  which  were  his  own  demesne 
lands,  and  of  which  he  had  not  only  the  mineral  right,  but 
the  right  to  the  possession.  In  all  these  instances  the  duke 
had  the  mines  and  minerals;  and  of  course  all  those  leases 
apply  to  mines  and  minerals  to  be  found  in  the  wastes  of 
the  manor  or  the  demesne  lands ;  and  that  accounts  at  once 
for  large  sums  of  money  being  given  for  such  leases.  The 
Attorney  General  talked  of  incroachments  by  the  tenants; 
but  it  appears  to  me  that  the  incroachments  are  all  on  the 
part,  of  the  duchy.  The  lease  to  Vincent  and  Scobell  con- 
tains a  power  to  dig  and  search  for  minerals  under  the  estates 
of  different  persons;  this,  however,  is  qualified  by  the 
provision  that  they  must  previously  have  the  leave  of  the 
ow'ners  and  occupiers;  in  the  lease  of  1717,  there  is  the 
same  clause;  and  then  in  1742,  the  lease  gives  power  to 
dig,  leaving  out  the  restrictive  clause.  This  is  what  I  call 
an  inroad,  the  leaving  out  the  qualification  of  obtahiing 
leave  of  the  owners  and  occupiers  before  they  could  exer- 
cise the  licence  to  dig,  and  inserting  in  its  place  the  words 
compensation  to  be  given  to  the  tenants.  That  compensa- 
tion was  to  be  settled  by  the  duke*s  council,  and  therefore 
it  was  not  very  satisfactory,  but  that  was  better  than  nothing. 
The  covenant  inserted  in  this  lease,  on  the  part  of  the  lessee, 
not  to  compromise  any  suits,  in  case  any  suits  should  be 
brought  to  try  the  right  of  the  crown  to  enter  and  dig^for 
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minerals,  is  another  proof  of  the  infirmity  of  the  right  of  the 
^^^       crown.     Then  comes  the  lease  of  1763,  wherein  ifc  is  Btipur 
V.  latcd  that  the  fine  is  to  remain  in  the  receiver's  bands  until 

the  suit  is  determined  in  the  Exchequer;  and  the  Attorney 
General  commented  upon  that  suit  as  being  of  great  im* 
portance  in  this  cause.  In  that  case  there  was  an  injunction 
obtained  by  the  crown  on  the  information  of  the  Attorney 
General,  and  that  injunction,  I  suppose,  is  made  use  of  as 
evidence  in  favour  of  the  present  defence,  on  the  ground 
that  there  was  no  application  to  dissolve  it;  but  that  was  the 
case  of  a  conveyance  of  the  right  under  the  lord's  waste,  as 
appears  by  the  information.  The  informants  severally  inform 
the  Court,  '^  that  they  being  about  to  dig  and  search  for 
copper  under  Trevelles  Common,  or  the  common  or  wastes 
there,  and  the  defendants  claiming  under  grants  made  to  them 
of  the  pasture  of  such  common,  and  so  on,  in  an  outrageous 
and  violent  manner  took  possession  of  the  copper  which  had 
been  raised,  and  converted  it  to  their  own  use,  afid  denied 
the  right  of  the  lord,  and  so  on."  The  defendants  therefore 
claimed  the  minerals,  or  ratlier  claimed  a  right  to  prevent 
the  duchy  lessee  from  working  for  them,  upon  a  common  or 
\vaste  over  which  they  had  the  pasture.  I  am  ready  to 
admit  that  there  was  no  foundation  for  such  a  claim  on  the 
part  of  the  defendants,  and  that  the  decision  against  theai 
was  proper;  and  in  stating  that  I  admit  nothing  which  is  not 
perfectly  consistent  with  my  present  case;  for  there  no  io* 
terest  was  pretended  to  have  been  granted  to  th^  dftfcndants, 
except  the  right  of  pasture. 

Then,  as  the  last  stage  of  encroachment,  comes  the  lease 
tp  Williams  and  Smith,  in  which  they  have  given  to  them 
not  only  the  ppwer  to  enter  and  dig  in  all  lands  within  the 
duchy,  (for  it  is  generally,  whether  conventipnary  or  not,) 
extending  to  all  lands  freehold,  copyhold,  customary  free- 
hold, freehold  at  the  will  of  the  lord,  and  all  lands  of  every 
sort  within  the  duchy;  they  are  not  only  to  have  the  pow^r 
to  enter  and  dig,  (the  clause  of  compensation  being  left  out,) 
but  to  erect  buildings  for  dressing  the  ore,  warehouses, 


i 


-^    X 


MICHAELMAS  T£RM^  IX  GEO.  IV. 

cvHIPtiQ^houseS;  and  to  turn  and  divert  watercourses,  as  if 
the  whdTe  were  the  fee  simple  of  the  Duke  of  Cornwall, 
and  as  if  no  other  freeholder  could  have  a  right  to  one  blade 
of  the  com  that  grew  upon  his  land.    The  only  thing  I  can 
§ad  to  equal  this,  was  a  deed  made  in  the  third  year  of  that   ^^®"*"  ^^X- 
ttkost  excellent,  virtuous,  constitutional  Prince^  King  John, 
who  gives  a  power,  not  so  great  as  this,  the  very  year  before 
he  was  driven  out  of  France,  having  murdered  his  nephew, 
Piince  Arthur,   *'  to  all  tinners  working   in  these  stan- 
naries, which  are  our  demesne,  to  dig  tin  in  wastes,  of  us 
^tir  heirs  and  sNiccessors,  and  divert  watercourses,''  so  far 
iiiey  have  a  precedent, ''  as  they  have  been  accustomed,  with- 
out hindrance  from  us  our  heirs  and  successors"  (a).     So 
tiuit  here  all  that  John  appears  to  have  done,  is  a  trifle  tp 
that  which  is  attempted  to  be  set  up  now,  for  he  appears 
ofily  to  have  estopped  himself,  his  heirs  and  successors, 
from  preventing  them  from  doing  that  which  they  might 
Imve  entitled  themselves  by  law  or  by  treaty  with  the  parties 
to  do.     I  have  only  to  remark  to  you,  once  more,  that  even 
if  there  should  be  one  or  two  or  three  acts  of  enjoyment  on 
"die  other  side,  inconsistent  with  the  right  we  claim  for  the 
{ilaintifiF,  and  for  the  inhabitants  of  the  seventeen  manors, 
conmsting  of  sixty  or  seventy  parishes,  the  population  of 
which  would  be  1000  or  2000  souls,  who  seek  to  have  the 
enjoyment  of  the  minerals  as  well  as  of  the  surface,  it  is 
not  enough  for  them,  in  answer  to  this,  to  bring  three  or 
foar  cases  in  the  instance  of  persons  too  poor  or  too  timid 
to  fight  with  such  opponents.  But  if  they  went  back  as  early 
as  Ufing  memory  can  reach^  which  they  have  not  done,  and 
if  they  carried  it  even  beyond  the  period  of  living  memory, 
«m1  had  proof  of  many  more  than  they  have  pretended  to 
pnoie  in  this  case,  I  ask,  what  kind  of  evidence  must  you 
hsre  to  satisfy  you,  from  adverse  enjoyment,  that  those  have 
been  instances  often  repeated  and  known  by  the  parties 
against  whom  they  are  levelled,  inconsistent  as  they  are  with 
those  rights  they  are  known  to  have,  and  those  parties  able, 

(a)  Vide  ante,  ^13;  post,  Appendix,  E. 
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as  .well  as  bold  enough,  to  fight  for  their  property  and  their 

rights  ?     What  number  of  instances  must  you  have,  and  of 

V,  what  consistency,  and  of  what  clearness  in  themselves^  must 
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these  instances  be  to  persuade  you  to  give  a  verdict  which 
can  have  but  one  meaning,  namely,  that  these  men  have  no 
property,  except  a  leasehold,  defeasible  at  the  will  of  the 
Duke  of  Corawall  ? 

Lord  Tenterden,  C.  J, — The  whole  question  in  this 
cause  is,  whether  the  owner  of  a  tenement,  such  as  that  which 
belonged  to  the  plaintiff's  testator,  is  entitled  to  the  copp^ 
that,  may  be  found  under  it,  or  whether  that  mineral  belongs 
to  the  Duke  of  Cornwall?  The  question  is  only  as  to  the 
property  in  .the  mineral,  when  gotten  and  brought  to  the 
surface.  There  is  no  question  here  as  to  the  right  to  enter 
upon  the  land,  or  to  dig  or  to  disturb  the  surface,  in  order 
to  obtain  it.  It  may  well  happen,  and  it  does  happen  in 
many  instances,  that  the  right  to  the  mineral  is  in  the  lord 
of.  the  soil,  but  that  he  cannot  come  upon  the  land  of  his 
tenant,  and  sink  a  shaft  or  erect  any  other  work  in  order  to 
obtain  it,  without  first  coming  to  an  agreement,  and  making 
his  terms  with  the  tenant.  There  are  some  cases  in  the 
north  of  England,  1  believe,  of  mines  under  copyhold  tene- 
ments where  the  lord  of  the  manor  is  entitled  to  the  mineral^ 
but  in  which  there  is.no  custom  giving  him  the  right  to 
enter  upon  the  land  of  his  tenant  to  search  for  and  obtain 
that  mineral ;  and  where  the  lord  has  a  right  to  the  mineral, 
but  has  not  by  custom  a  right  to  enter  upon  the  land  of  his 
tenant,  he  cannot  do  so  without  the  consent  of  his  tenant. 
In  such  a  case,  the  mineral  must  remain  ungotten  imtil  that 
consent  is  obtained.  The  copyholder  cannot  get.it,  because 
he  has  no  title  to  it;  the  .lord  cannot,  get  it,  becaiise.he 
has  no  right  to  enter  upon  the  land  of  his  tenant.  But  the 
question  in  this  case  is,  not  whether  the  duke,  or  those  re- 
presenting him,  have  the  right  to  go  over  the  laud  and. da 
damage  to  the  surface,  but  whether  the  property  in  the 
mineral  is  in  the  lord.     This  appears  to  me  to  throw  out  of 
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the  case  almost  if  not  quite,  all  the  evidence  offered  to  you 
on  bdialf  of  the  plaintiff^  to  prove  what  were  called  inter- 
ruptions in  the  working  of  the  mines,  and  purchases  of  the 
land  by  lessees, of  the  copper.  The  whole  of  this  evidence  ^  th  D 
is  explained  by  the  circumstance  that  the  surface  was  in  the 
possession  of  agricultural  tenants,  and  that  means  had. not 
been  taken  to  obtain  their  consent  to  enter  upon  the  land. 
In  all  or  most  of  the  leases  granted  by  the  Crown,  it  is  spe- 
cially provided  that  the  lessee  of  the  minerals  shall  not  enter 
on  the  land  of  the  duke's  tenant  until  he  has  made  an  agree* 
ment  witli  him  for  that  purpose.  Such  a  special  provision 
was  wholly  unnecessary;  for  it  is  quite  clear  that  in  law  he 
would  have  no  right  to  enter  on  the  land  to  work  a  mine, 
although  the  mine  might  be  his  property.  This  appears  to 
me  to  account  for  all  the  evidence  which  has  been  given  as 
to  the  interruptions  and  the  purchases,  and  to  take  away 
the  effect  of  the  argument  addressed  to  you  by  the  learned 
counsel  for  the  plaintiff  upon  this  point. 

Having  mentioned  what  the  real  question  is,  I  will  now 
state  in  what  point  of  view,  under  these  circumstances,  this 
question  is  presented  for  your  consideration.  You  are  aware, 
from  the  evidence  which  has  been  laid  before  you,  that  in. 
these  seventeen  assessionable  manors  there  is  certain  land 
known  by  the  name  of  duchy  land;  that  there  is  also  in  them, 
or  in  some  of  them,  certain  other  land  known  by  the  name  of 
fee  land,  which  is  land  held  in  fee  by  the  proprietor  (a).  Upon 
the  land  held  in  fee,  neither  the  duke  nor  any  other  person 
but  the  owner  of  the  fee  has  any  right  to  minerals ;  that  is  a 
distinction  which  is  perfectly  familiar  to  all  the  persons  who 
have  been  called  before  you,  and  seems  to  be  well  known 
and  understood  in  the  county  of  Cornwall.  It  appears  by 
the  evidence,  that  some  time  before  any  copper  was  raised 
in  the  tenement  purchased  by  Mr.  Rowe,  and  of  which  he 
was  the  equitable  owner,  a  mine  had  been  in  work  success- 
fully, called  Great  Crinnis,  and  that  about  the  time  of  his 
purckase,  the  East  Crinnis  mine,  which  was  situated  very 

(«)  Vide  tamen  ante,  306,  (a). 
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near  to  the  tenement  of  the  plaintiff's  testator,  called  Lamd* 

lyn,  had  also  begun  to  be  worked  successfully.    The  plai»r 

V,  tiff's  testator  purchased  the  tenement  of  LAmellyn  in  1&14.. 


Rows 
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It  has  been  proved  in  evidence,  that  in  his  opinion,  and  in 
the  opinion  of  the  person  who  sold  the  estate  to  him,  the 
right  to  the  mineral  was  in  the  duke.  This  is  aa  argument 
applying  rather  to  the  impression  of  the  individual  Ih&n  to 
the  subject-matter  of  the  cause.  It  is,  however,  an  argu- 
ment that  is  not  undeserving  of  your  consideration,  because 
in  the  determination  of  a  dispute  it  is  always  worth  wliile  to 
see  how  the  question  has  arisen,  and  what  was  the  opiuion  of 
the  party  by  whom  it  is  agitated,  at  a  time  antecedent  to  that 
at  which  he  has  thought  fit  to  raise  it ;  for  the  change  of 
opinion  throws  upon  him  the  burthen  of  shewing  diat  some 
new  information  has  reached  him  which  has  corrected  his 
error.  We  have  learned  from  the  evidence,  that  some  few 
years  after  the  purchase,  the  testator  engaged  a  person  of 
the  name  of  Barberry,  who  had  worked  in  the  East  Crinnis 
mine,  and  employed  him  to  sink,  within  the  property  he  had 
purchased,  a  shaft,  which  dipped  down  precisely  oa  the  lode 
on  which  the  East  Crinnis  adventurers  were  working,  and 
that  afterwards  he  sunk  another  shaft,  from  whence  the 
copper  forming  the  subject  of  the  present  inquiry  was  raised. 
It  has  been  alleged,  on  behalf  of  the  plaintiff,  that  froon 
some  ancient  documents  in  the  time  of  King  Edward 
the  First,  which  have  been  produced,  it  must  be  inferred 
that  that  which  was  afterwards  represented  as  duchy  land, 
or  conventionary  land,  was  antecedently  to  that  period  held 
in  fee  simple.  If  that  be  made  out  there  will  be  an  end  to 
the  cause;  but  the  evidence  on  which  that  proposition  is 
endeavoured  to  be  established  is  this,  and  this  only,  that 
in  certain  accounts  delivered  in  the  time  of  Edward 
the  First,  one  by  the  sheriff  of  Cornwall,  and  others  by 
other  persons  appointed  to  receive  the  revenues,  (these 
accounts  being  a  summary  only  of  what  they  had  re* 
ceived,  and  not  a  detail  of  the  particular  sums,  and  the 
sources  from  which  those  particular  sums  were  derived,) 
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there  is  mentioned  the  receipt  of  a  sum  of  about  251,,  a 
sum    considerably    greater    than    the  rents  which    those       ^vt^J7 
acknowledged  to  be  lands  held  in  fee  simple  are  found  to  v. 

yield ;  and  inasmuch  as  those  persons  have  called  the  whole 
''  rents  of  assize/'  you  are  desired  to  infer  that  this  sum  must 
have  included,  as  rents  of  assize,  the  payments  made  by 
those  who  are  afterwards  represented  as  holding  by  con- 
vention. Very  little  weight  is  to  be  given  to  the  phrase 
''  rent  of  assize/'  when  used  by  persons  of  this  description. 
As  one  proof  of  this,  we  find  an  instance  in  which  they 
speak  of  the  rent  of  assize  of  natives  of  stock ;  now  natives 
of  stock  were  the  purest  and  most  absolute  bondmen; 
they  were  entirely  subject  to  the  will  of  their  lord,  were 
subject  to  being  placed  in  any  tenement  in  which  he  might 
think  fit  to  place  them,  and  were  compellable  to  do  for 
him  any  work  he  might  call  upon  them  to  do  and  to  pay,  as 
appears  here  in  this  evidence  under  the  head  of  clievage(n), 
a  sort  of  capitation  tax,  when  they  were  employed  elsewhere 
than  on  the  lord's  service;  in  short,  they  were  as  much  his 
absolute  slaves  and  servants  as  persons  now  are  in  any  part 
of  the  world  where  slavery  exists.  Happily  in  this  country 
this  species  of  tenure  has  long  ceased ;  but  it  is  absolutely 
impossible  that  payments  by  natives  of  stock  could  be  deno- 
minated rents  of  assize  in  strict  legal  acceptation  as  we  now 
Understand  that  term.  It  is  obvious,  therefore,  that  the  term 
was  used  only  in  a  popular  and  general  sense,  to  denomi* 
nate  all  the  rents  that  were  paid.  It  appears,  however,  by  an 
instrument  proved  on  the  part  of  the  defendant,  a  receivers 
account  as  early  as  25  Edw.  1,  (6)  that  during  that' very 
period  to  which  those  documents  referred,  in  which  con- 
ventionary  tenants  are  mentioned,  the  officer  answers  for 
25/.  for  what  are  called  rents  of  assize.  In  this  he  appears 
to  have  included  together  the  rents  of  those  persons  who 
were  conventionary  tenants,  and  those  of  the  description 
which  I  before  mentioned.  He  also  mentions  that  he  did 
account  for  31s.,  "  for  forty-six  acres  of  waste  at  Wallan,  let 

(<i)  ArUe,  15 J,  (a).        (b)  Ante,  163;  Mann.  Exch.  Pract.  2d  ed.  371. 
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to  farm  for  a  term  of  six  years,  (this  being  the  fourth,)  and 
for  65.  for  nine  acres  of  the  same  land,  let  to  farm  as  long  as 
they  will  bear  corn."  Then  I  think  the  fees  and  perquisites 
of  courts  are  mentioned.  Then  he  accounts  for4«.  "  of 
ay.  pgg^ijgg  Qf  Jf  ansmellyn,  for  that  he  might  hold  his  land  for 
the  term  of  ten  years,  as  he  before  held,  this  being  the  first 
year."(£i)  He  further  accounts  **  for2s.6d.  received  of  Henry 
of  Nansmellyn^and  his  five  fellows, for  farlieu (6) and  default ; 
and  for  65.  8d.  of  Henry  of  Xansmellyn  for  having  his  land 
again,  which  he  had  before  surrendered,  and  for  45.  for  the 
manor  of  Tcwynton  for  concealment,  and  for  55.  4</.  for 
the  chattels  of  John  Porteyn,  a  couventionary,  deceased." 
In  this  document,  therefore,  which  is  of  an  earlier  date  than 
those  laid  before  you  on  behalf  of  the  plaintifi",  you  find 
mention  made  of  conventionary  tenants  and  land  let  in 
convention.  The  next  document  in  which  these  are  men- 
tioned, is  the  inquest  (c)  taken  after  the  death  of  Earl 
Edmund,  in  the  29  Edw.  1,  (cQ  a  date  antecedent  to  the 
time  of  those  ministers'  and  sheriffs'  accounts,  in  which  the 
rents  of  assize  are  mentioned  altogether.  That  was  an  in- 
quisition usually  taken  at  that  time,  and  for  some  centuries 


(a)  The  rendering  of  accounts 
in  this  form  is  not  peculiar  to 
Cornwall.  In  the  pipe  roll  of  the 
Bishop  of  Winchester's  manor  of 
Taunton  Deane,  temp.  Edw.  4, 
and  in  many  of  the  preceding  pipe 
rolls,  purporting  to  be  the  accounts 
of  the  reeves  of  the  several  hun- 
dreds, into  which  the  manor  is 
di  videdyvnder  the  head  of"  Farm," 
we  find  the  following  entry : 

"  And  of  6«.  Bd.  for  a  fine  for 
the  pasture  and  underwood  of  the 
new  park  of  Corfe,  demised  to 
John  Babb,  by  grant  of  the  stew- 
ard, for  the  term  of  twenty  years, 
{Vide  19Ass.fo.64,  pl.9.)thisyear 
being  the  second;  and  yet  he  is  to 
pay  a  rent  per  annum  of  1/.  3s.  id." 


The    occurrence  of  the   same 
formula  in   these  totally    uncon- 
nected districts,  seems  to  indicate'' 
that  this  was  an  ordinary  mode  of 
accounting. 

(6)  ''  Farlieu  is  money  paid  by 
tenants  in  the  west  of  England  in 
lieu  of  heriot;  and  in  some  manors 
in  Devonshire  farlieu  is  distin- 
guished to  be  the  best  goods,  as 
heriot  is  the  best  beast,  payable  at 
the  death  of  a  tenant.^     CoaelL 

(c)  Ante,  151. 

(d)  Earl  Edmund  died  QSEdw.  1.. 
As  to  the  earldom  and  dukedom  of. 
Cornwall,  and  the  origin   of  the 
duchy  tenures,  see  Mann.  Exch. 
Pract.  357 ;  and  for  the  series  of 
carls  and  dukes,  see  ibid.  493. 
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afterwards,  ou  the  death  of  any  person  who  died  seised  of 
considerable  property  (a) ;  and  it  is  desirable  you  should 
observe  the  description  contained  in  this  document  of  the  _  v. 
manor  of  Tewington.  The  jurors  find,  (for  this  is  found 
by  a  jury,)  with  respect  to  the  manor  of  Tewington,  among 
other  things^  that  "  there  are  two  water  mills,  a  fishery  which 
is  worth  so  much,  that  the  fine  of  tin  is  worth  by  the  year 
65.,  and  there  are  there  forty-eight  free  tenants,  who  render 
by  the  year  for  a  certain  rent  and  their  works  8/.  9^.  ^id., 
at  the  four  principal  terms  of  the  year;  and  there  are  there 
forty-three  conventionary  tenants,  who  hold  fifteen  acres 
and  a  sixth  part  of  one  ferling  of  land  Cornish,  and 
render  by  the  year,  at  the  four  principal  terms,  for  certain 
rent,  works,  and  stannary  fines (6),  13/.  lis.  2d.;  and  there 
are  eleven  villeins."  Now  if  you  put  these  sums  together,  and 
4/.  for  another  purpose,  they  will  not  quite  agree  with  the 
rents  of  assize,  as  stated  by  the  counsel  of  the  plaintiff;  but 
they  do  agree  very  nearly;  and  they  prove  that  the  rents  of 
assize  in  the  ministers*  accounts  must  have  been  composed 
of  these  several  items,  as  there  are  no  other  issues  of  the 
manor  to  which  they  are  applicable.  The  trifling  variation 
10  the  amounts  may  be  accounted  for  by  the  circumstance, 
that  the  person  called  upon  to  account  will  not  have  re- 
C|||yed  precisely  the  same  sum,  for  the  tenant  may  not  have 
paid  one  half  year  when  due,  and  thus  they  may  have  re- 
ceived money  which  became  due  in  the  previous  half  year. 
(a)  2  Bla.  Comm.  68.  C.  in  Sir   Hugh  Smithson's  case. 


<( 


In  cases  of  inquisitions  post  Bull.  N.  P.  228.  So  in  12  Vin. 
mortem,  and  such  private  offices,  Abr.  120,  Evidence  (A.  b.  42,) 
you  cannot  read  the  return  with-  pi.  2,  **  an  inquisition  was  not  ad- 
out  also  reading  the  comraissioa ;  mitted  to  be  read  in  endence, 
but  in  cases  of  more  general  con-  on  the  ground  that  there  was  no 
cem,  such  as  the  ministers'  return  commission  to  warrant  it.  Jan.  23, 
to  the  commission  in  Henry  the  1707.  MSS.  Tab.  Austin  v.  A7- 
8th*s  time,to  inquire  into  the  value  ckoUs,*'  But  in  pi.  3,  Viner  states 
of  livings,  it  would  be  of  ill  con-  tbat^an  old  inquisition  ;>as^mor/fin 
sequence  to  oblige  the  parties  to  was  read  as  evidence,  without  pro- 
take  copies  of  the  whole  Vecordi  ducing  the  commission.  MSS.Tab. 
and  the  commission  is  a  thing  of  Feb.  6,  1726.  Anderton  v.  Ma- 
such  public  notoriety,  that  it  re-  gawfy.**  Et  vide  ante,  171,  (a), 
quires  no  proof.    Per  Hardwicke,  (b)  i,  e,  fines  of  tin. 


■7 

r  . 


Sttveotii  Day. 


CASES  IN  THE  KINGS  BENCH, 

In  this  inquisition  mention  is  made  of  the  fine  of  tin 
in  Tewington,  as  being  worth  by  the  year  65.  In  some 
of  the  later  documents,  fines  of  tin  of  free  and  native 
conventionaries  are  mentioned  as  being  worth  21s.  I 
may  here  observe,  that  it  is  very  difficult  at  the  present 
day  to  understand  what  is  meant  by  the  fine  of  tin  (a).  It 
appears  to  have  been  something  distinct  from  toll  (6) ;  but 
whatever  it  was,  it  has  ceased  some  hundred  years.  The 
last  document  in  which  the  fine  of  tin  is  mentioned  as  pay* 
able  by  conventionary  tenants  as  a  sum  fixed  and  certain, 
or  as  being  payable  by  them  at  all,  is  in  the  reign  of  King 
Edward  the  Third  {e) ;  and  there  is  not  after  that  period  any. 
one  account  of  any  minister  or  receiver  which  fixes  the  pay* 
ment  of  fine  of  tin  distinctly  upon  conventionary  tenaots. 
There  is  a  payment  of  20s.  a  year  spoken  of  (cf),  which,  per- 
haps, cannot  be  well  accounted  for  otherwise  than  by  sup- 
posing that  some  of  it  had  been  received  irom  this  class  of 
tenants;  but  it  was  never  received  as  fine  of  tin,  and  under 
that  name,  from  that  period;  and  it  has  certainly  ceased  to 
be  received  at  all  for  a  very  long  time. 

The  next  document  (e)  in  point  of  antiquity  was  the 
Assession  Roll,  7  Edw.  S.  (J)  This  is  prior  to  the  constf* 
tution  of  the  duchy,  (which  was  in  the  1 1  Edw.S,)  and  at  this 
time  the  county  of  Cornwall  was  vested  in  Prince  Joli% 
whom  the  king  had  created  earl.  This  document  purpiorti' 
to  give  us  the  real  character  of  conventionary  tenants,  of 
whom  the  plaintiff's  testator,  Mr.  Rowe,  or  his  cesiui  que 
trust,  is  one.  And  if  it  truly  describe  the  character  of  those 
tenants,  there  is  an  end  of  this  cause,  for  then  they  are 
tenants  only  from  seven  years  to  seven  years.  It  is  impor* 
tant,  therefore,  to  direct  your  attention  particularly  to  the 
contents  of  this  Assession  Roll.  It  appears  to  have  been 
taken  under  a  commission  issued  by  Prince  John,  directed 
to  several   commissioners,  and  it  is   in  the  form  which 

(a)  Ante,  163,  316.  (d)  Ante,  163,  314,  6,  8,  9. 

(6)  Ante,  163,  200,  231,  267.  (e)  Ante,  179. 

{c\  Ante.  162.  192.  (  f\  1333. 


yvy     «..»»».,   -vv,   WW,    «v«,    AiV%  ,  yyf     M't.v, 

(c>  Ante,  162,  192.  (J)  1333. 
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was  used  at  that  period  of  time  in  such  cases  {a).    It  recites         1828. 

thm J  ''  Whereas  inaay  of  our  tenants  of  our  seigniory  of 

Cornwall  have  long  holden^  and  do  yet  bold  in  divers  manors, 

great  part  of  our  demesne  (b)  lands"  (that  is,  the  prince's 

own  land)  **  in  convention,  rendering  for  the  same  lands  ^ 

certain  rents  by  the  year,  and  their  terms  only  expire  at  the 

feast  of  St.  Michael  next  coming,  as  is  and  ought  to  be 

known  in  the  county;  and  for  as  much  as  we  have  the 

power  without  doing  wrong  to  any  one,  to  retake  our  said 

bMHb  into  our  own  hands,  and  make  thereof  our  profit, 

which  may^  perhaps,  torn  to  the  injury  and  damage  of  our 

sMd  tenants;  nevertheless,  we  will  for  their  ease  that  they 

iiH^  henceforth  hold  by  new  covenant  the  same  lauds  in 

,    convention,  so  that  they  always  render  to  us  the  true  value 

thereof  in  manner  as  between  them  and  our  ministers  whom 

we  have  sent  thither  for  this  purpose  may  bo  agreed ;"  and, 

die^ore,  the  earl  directs  them  to  assess  the  lands.     Asses- 

8ioa(c)  means  arrenting  or  assessing  them ;  ^*  we  have  ap- 

pomted  attorneys/'  naming  them,  **  to  assess  our  lands 

'    aforesaid,  and  to  let  them  in  conventione  by  indentures-  or 

•    ittfolments  for  term  of  life,  lives,  or  for  years,  according  as 

"^^  it  shall  seem  to  them  for  the  good  of  our  said  tenants,  who 

Dovir^hold  our  same  lands,  or  in  default,  to  others  who  will 

ipii^tts  more,  and  as  shall  be  most  for  our  pro6t."    And 

tSSiti;  the  commissioners  recite,  that  1^  virtue  of  that  com- 

miasioo  they  have  assessed  all  the  lands  within  written  for 

'     seven  years  next  after  the  said  feast  of  St.  Michael,  except 

the  land  which  the  natives  held  in  villenage  as  of  stock,  which 

they  do  not  let.    Then  it  goes  on  to  mention  free  convene 

^  ^tionaries.     Now  we  do  not  find  in  this  or  in  any  other  As* 

'^  sesaiott  Roll  any  mention  made  of  the  free  tenants ;  and  for 

this  plain  reason,  that  the  commissioners  were  to  let  the 

prince's  lands,  and  had  nothing  to  do  with  lands  holden  in  fee, 

''-  which  would  of  course  be  under  no  lease.     They  begin  with 

free  conventionaries,  and  under  this  head  they  first  describe 

(a)Mann.  Exch.  Pract  Sd edit.  372  (d).     (6)  Ibid.  371.    (c)  lb.  373. 
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the  holding  of  a  person  called  Nicholas  Wysa  (a).  "  Nicholas 
Wysa  hath  taken  one  messuage  seven  acres  of  land,  in. one 
ip.  ferling  of  land,  which  the  same  Nicholas  before  held,  and 

Premto*.  jjQijg  ;,j  Merthyn;  To  hold  in  convention  from  the  feast  .of 
veD  y  g^^  Michael  next  following  after  the  date  of  this  roll^  unto 
the  end  of  seven  years  next  following,  rendering  therefore 
by  the  year,  7s.  9d.  at  the  four  terms  and  a  certain,  rent 
called  the  fine  of  tin  (6),  suit,  and  other  services^  as  before. he 
was  accustomed  to  do,  and  he  gives  to  the  lord  for  a, fine 
I3s.  4d.,  and  hath  done  fealty,  &c."  It  goes  on  then  to  men- 
tion the  other  tenants ;  and,  among  others,  it  mentions  the 
four  tenants  of  Naiismellyn.  A  remark  was  made  by  the 
counsel  for  the  plaintifl^,  that  the  rents  of  those  conven- 
tionary  tenants  had  never  varied,  and  that  it  is  the  character  of 
rents  of  assize  that  they  can  never  vary.  Now  in  this  .docu- 
ment you  will  find  instances  of  variation  of  rent  in  different 
places  and  at  different  times;  but  that,  which  is  most  to 
our  present  purpose,  is,  that  you  will  find  an  instance  of  a 
change  of  rent  in  the  very  tenements  of  Nansmellyn,  one  of' 
which  is  the  subject  of  the  present  cause ;  for  you  find  here 
"  Philip  of  Nansmellyn  hath  taken  one  messuage,  11  acres 
English,  in  half  an  acre  Cornish,  which  the  same  holds  in  ^ 
Nansmellyn;  To  hold  in  convention,  as  above,  renddjng 
therefore,  by  the  year  1  Is.  at  the  four  terms  thereof,  whenof 
of  new  increase  2s,  6£f.,"  that  is,  that  he  paid  1 U.,  beiSg 
2s.  6d.  more  than  he  had  formerly  paid.  ''  John  of  Naos- 
mellyn  hath  taken  one  messuage  1 1  acres  of  land  English,  in 
half  an  acre  of  land  Cornish,  which  the  same  holds  in  Nans* 
mellyn ;  To  hold  in  convention,  rendering  therefore  by  the 
year  1 15.,  at  the  four  terms,  whereof  of  new  increase  2$.  6d,  '^ 
suit  and  other,  8cc.,  and  he  gives  to  the  lord  for  a  fin^.  $K)i.'' 
Now  this  is  in  the  7th  of  Edw.  3.  (c)  We  have  an  .extent  of 
the  manor  (cQ,  and  an  account  of  it  taken  in  the  1st  of  Edw» 
3,  (e)  and  there  you  find  the  rent  of  those  four  tenements- 
Co)  Ante,  181.  (c)  1333. 
(6)  Here  the  payment  of  fmo  of  ((/)  Ante,  161. 
tin  is  expressly  annexed  to  a  con-  (e)  1327. 
yen  tionary  tenement. 
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mentioned  at  Sx,  6d.;  here  it  is  raised  to  1 15. ;  and  in  all  the 
documents^' subsequent  to  this  period  it  stand s^  at  II5.; 
tteerefore,  before  the  creation  of  the  duchy  there  is  a  change 
of:  the  rent  of  this  very  land  of  Nansmellyn^  which  is  utterly 
inconsistent  with  the  notion  that  that  land  was  free. 
Mention  is  then  made  of  those  tenements  which  were  not 
let,  the  mill  of  Wallan  and  others ;  and  it  appears  after- 
wards, by  the  ministers'  accounts  that  they  were  subse^ 
qaendy  let,  and  the  rent  for  them  is  duly  accounted  for.  In 
several  of  the  later  rolls  tenements  are  specified  as  not  let, 
but  which  appear  to  have  been  let  before  the  next  Assession; 
the  ministers'  account  for  the  intermediate  time  stating  the 
rent  as  received.  Previously  to  this  first  Assession  Roll; 
there  was  an  extent  of  the  manor  in  1  Edw.  S,  which  is  ah 
account  of  the  lands  in  the  manor  of  Tewington.  It  begins 
with  naming  all  the  tenants  who  held  in  fee;  thus,  **  William 
of  Bodrugan  {a)  holds  seven  acres  of  land  in  Tregrean,  and 


s^ 


(a)  As  to  the  submaDor  of  Tre- 
grean, and  the  conventionar^  te- 
nants there,  see  Mann.  £zch.  Pract. 
.    Sd  edit.  373,  384  (z);  and  see  fui-^ 

^  ther  as  to  the  Bodrugans,  ib.  394  (o). 
FfbOi  the  Calendarium  Inquisi' 
HommpoU  mortem,  (1  vol.  233,)  it 

r  mod  appear  that  Henry  de  Bodru- 
i  gui  held  the ''  manor  of  TregeryaC* 
and  the  ^  manor  ofTewynton"  in 
9  Rdw.  2,  when  they  came  to  the 
Crown  by  escheat,  and  that  after- 
wards, upon  the  forfeiture  of  < Tho- 
mas, Earl  of  Lancaster,  and  other 

f  rebels,"  in  15  Edw.  2,  these  manors 
again  escheated  to  the  king.  (Ib. 
801.) 

It  seems  difficult  to  understand 
how  the  manor  of  Tregrean  could 
be  held,  together  with  the  manor  of 
Tewington,  without  a  merger.  If 
this  merger  did  take  place  it  would, 
however,  be  competent  to  the 
Crown  to  re-create  the  manor  of 
Tregrean  bv  granting  the  demesnes 


and  ser\'ices  of  Tregrean,  tenendum 
ut  de  manerio  de  Tewington;  or 
the  king*s  grantee  of  the  manor  of 
Tewington  might  create  or  revive 
the  submanor  at  any  time  before 
the  statute  de  pnerogativd  Regis 
(ir  Edw.  2,)  or,  by  the  king's  li- 
cence, ailer  that  statute;  for  though 
it  is  commonly  said  that  a  manpr 
cannot  be  created  at  the  present 
day,  that  proposition  appears  not 
to  be  true  in  point  of  law,  unless' 
we  add  the  qualification  "  without 
the  consent  of  the  lords  mediate 
nnd  immediate.''  The  effect  of 
the  statutes  of  quia  emptores  and 
prarogativd  Regis,  is  to  restrict,* 
and,  for  all  practical  purposes,  to 
take  away  the  power  of  creating  de 
novo  a  tenure  in  fee  under  the  feof- 
for, and  thereby  indirectly  to  pre- 
vent the  creation  of  a  new  mesne 
seigniory,  whether  appendant,  (in 
modern  language  a  manor,)  or  in 
gross.     Here,  however,  the  defcn- 
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1828.  renders  annually  at  the  four  terms  in  equal  portioos,  18s.  6^d* 
and  for  fine  of  tin  so  much."  The  other  entries  of  free 
tenants  then  follow  in  order,  with  their  rents  and  fines  of  tin 
annexed.  At  the  end  of  the  free  tenants,  their  rents  are 
thus  summed  up : — ''  Sum  of  the  whole  rents  of  free  tenants 
7/.  lOs.l^d,,**  besides  fines  of  tin.  It  appears  tliat  ibtt 
makes  8/.  \0a.  4id.  together  with  14s.  S^d.  for  fines  6f  tn. 
Then  follow  the  free  conventionaries,  not  describing  tbe 
nature  of  their  tenure  but  merely  naming  them  in  this  way, 
**  Aniicia  Matheu  de  Kestelgothen  holds  there  one  ferUiig 
and  a  half,  and  renders  annually  7s.  and  does  suit."  Nblfaiiig 
is  said  about  fine  of  tin  or  the  nature  of  their  holding*  bat 
they  are  merely  described  as  **  free  comrentioaariM.^ 
*'  John  de  Nansmellyn  holds  j|  an  acre  of  bttid  anil  readers 
annually  85. 6dJ'  In  the  7th  of  Edw.  3,  that  Was  raised  to 
lis.  **  Philip  of  the  same,  8s.  6d.  Gregory,  of  die  same^ 
8s.  6 J."  These  rents  are  afterwards  raised  to  1  ls.»  aa  appears 
in  the  Assession  Roll  of  the  7th  of  Edw.  3.  There  is  then 
"  sum  of  conventionaries,  I6/.  4s.  0|J."  Then  follow  the 
natives,  who  are  said  to  hold  half  a  ferling  at  certain  rents; 
and  in  this  extent,  natives  of  stock  are  not  distinguished,  ^  j 
from  the  other  natives.  In  the  early  Assession  Roll  fifH  '*^  1; 
referred  to,  they  are  distinguished,  and  after  free  oonvan* 
tionaries  there  are  native  conventionaries,  who  are  sawli    ^1 

S' 

take  for  seven  years.     Afterwards  natives  of  stock  are  men--^ 
tioned,  and  they  are  not  said  to  take,  for  no  bargain  is 
made  with  them,  and  therefore  they  are  only  said  to  hold*      1| 
Then  follow  in  regular  series,  with  some  interruptions, 
as  might  naturally  be  expected,  assessions  until  as  late  as      ;^' 
the  time  of  Queen  Elizabeth  (a).     Since  that  time,  these        i 
assession  rolb  have  been  continued  down  to  the  ptajeBt 
time,  not  at  the  regular  period  of  seven  years,  but  nearly 
so,  and  in  every  one  of  these  documents  the  conventionary 
tenant  is  said  to  take  his  tenement  in  free  convention  for 

dant's  case  seems  to  rest  upon  a  by  an  attempt  in  that  reign  to  de- 
denial  of  any  seisin  tn^e  in  the  stray  the  customary  tenureyCarew's 
customary  tenant.  Survey  of  Cornwall^  37. 
(a)  See  the  femient  occasioned 
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seven  years  from  Michaelmas.   To  many  of  those  Assession         I8i8. 
Rolls  the  commissions  are  annexed,  which  authorise  the      ^' 
commissioners  to  let  for  life,  lives,  or  for  years  (a);  I  believe  v, 

that  the  later  ones  enable  them  only  to  let  for  seven  years.      Bbemtok. 
Looking  at  that  part  of  the  evidence  only,  these  tenants  are  ^' 

merely  leaseholders  for  seven  years,  without  any  power  at  all 
of  renewing  their  tenure.  If  they  were  merely  leaseholders 
for  9eveD  years,  at  the  time  of  the  constitution  of  the  duchy 
ia  the  llth  of  Edw.  3,  if  that  was  their  true  character  at  that 
time,  they  can  have  no  title  to  the  minerals;  for  they  had 
originnlly  no.  title  to  them,  and  nothing  which  has  been  done 
#i|ice  can  alter  the  nature  of  the  tenure  or  their  rights  as 
connected  with  their  tenure ;  and  taking  the  whole  of  the 
evidence  on  this  subject  together,  as  at  present  advised,  it 
appears  to  me  that  if  a  court  of  law  were  called  upon  to 
proDounce  ao  opinion  upon  the  rights  of  these  tenants, 
tkey  would  say,  that  although  they  were  leaseholders  from 
seven  years  to  seven  years,  and  were  bound  at  the  end  of 
eifery  seven  years  to  come  and  acknowledge  their  tenure, 
und  to  pay  their  rents  and  fines  regularly  to  the  lord,  still 
ihey  have  superadded,  in  an  unusual  manner,  to  that  charac- 
fetf  of  tenants  from  seven  years  to  seven  years,  the  right  of 
lliting  at  the  conclusion  of  the  term  the  tenement  re-granted 
M  IMNp  tenant  himself,  or,  in  case  of  his  death,  to  his  heir;  or, 
-'  Hhi  jdhe  intervening  period  of  time,  to  any  person  he  may  ap- 
poiQtCJi)*  The  fair  conclusion  to  be  drawn  from  the  whole 
of  the  evidence  is^  that  they  are,  according  to  the  language 
uiiMl  by  themselves  in  some  of  the  documents (c),  tenants  irom 
k  8<$ven  years  to  seven  years  with  a  right  of  renewal  and  a  right  of 
Wj   descent  to  their  heirs  and  to  their  widows  in  case  of  death  (d). 

■**-'  •  f^ll**'',  180, 197.  tinued  this  vte  for  the  best  part 

(i»)^iW,  355.  of  three  hundred  yeeres   throu^ 

(c)  Carew  says,  writing  iu  1602,  which  they  reckon  a  kind  of  in- 

'  '  **  There  are  seuenteene  Mannours,  heritable    estate    accrued     vnto 

appertaining  to  the  Duchie  of  Corn-  them."    Carew's  Survey  of  Com-  * 

wall,  who  doe  everie  seuenth  yere  wall,  36,  b. 
take  their  holdings,  (so  they  terme  (rf)  Vide  Greenhill  v.  Greenhillf 

tb^m,)  of  certain  Commissioners  2  Vern.  679,  as  to  devites  of  con- 

•  -   sent  for  the  purpose,  and  have  con-  ventionary  estates. 
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But  if  that  be  their  character,  they  cannot  be  entitled  to 
minerals ;  for  the  minerals  can  belong  only  to  the  owner  of 
the  soil.  The  right  to  the  minerals  cannot  be  in  a  lease- 
holder from  seven  years  to  seven  years,  though  he  may  have 
*°  ay-  superadded,  in  a  very  unusual  manner,  the  right  to  have  his 
tenement  re-grantcd  to  him  at  the  conclusion  of  the  seven 
years. 

It  is  very  difficult  to  say  at  what  period  any  acts  began 
to  be  done  by  the  steward  or  deputy  steward  or  receiver* 
at  any  interval  between  the  holding  of  the  regular  Asses- 
sion  Courts  relative  to  the  duchy  tenants  (a).  It  is  very 
difficult  upon  this  evidence  to  say  not'  only  when  but  how 
the  practice  began.  The  earliest  document  which  shews  any 
thing  done  at  any  intermediate  court,  or  by  any  interoiec(iate 
authority  between  holding  of  the  assession  courts,  is  that  in 
the  reign  of  Ilcnry  8.  That  has  been  followed  up  since  by 
a  great  many  other  documents,  by  which  it  appears  to  have 
long  been  an  established  custom,  or  at  least  an  established 
usage,  in  all  these  manors  to  allow  the  tenant,  if  he  has 
occasion  to  sell  his  tenement  in  the  interval  between  the 
seven  years,  to  apply  to  the  steward  at  the  intervening  courts 
and  afterwards  at  the  lord's  regular  court,  to  accept  his  sur-  * 
render  and  to  admit  his  purchaser  in  his  stead.  Accormag 
to  the  evidence  of  Mr.  Coodc(&),  they  get  two  friends  of  ftc 
parties  to  come  together  before  the  steward,  and  at  the  couit^ 
thus  formed  they  have  been  allowed  to  convey  their  tene- 
ments for  money  or  any  other  consideration ;  but  the  very 
form  in  which  this  is  done  at  the  present  day  is  an  acknow- 
ledgment that  the  lord  must  interpose  to  give  validity  to  the 
transfer ;  for  the  form  is  a  surrender  by  the  old  tenant  i^to 
the  hands  of  the  lord,  in  order  that  the  lord  may  grant  but 
the  tenement  to  the  new  tenant,  as  is  done  in  the  case  of 
copyholds  ;  and  in  all  the  documents,  more  especially  those 
of  a  modern  date,  you  find  it  mentioned,  as  a  part  of  the 
contract,  that  the  new  tenant  undertakes  to  keep  the  tene- 

(d)  A3  to  these  inter-assessioDal  courts,  vide  Mann.  Exch.  Pnict.  2d 
edit.  380.  (6)  Ante^  281. 
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ment  in  repair.     I  believe  no   instance  can  be  found  in         1828. 

which  a  tenant  in  fee,  or  a  person  having  any  interest  which 

can  be  deemed  to  be  in  the  nature  of  a  fee,  has  put  himself  v. 

under  an  obligation  to  the  lord  to  repair  his  tenement.     ^^^"'^^^• 

It  may  possibly  happen  for  the  purpose  mentioned  by  Mr. 

Brougham{a),  to  secure  to  the  lord  his  quit  rent;  but  I  am 

not  aware  of  any  instance  in  which  that  has  been  done. 

This  then  appears  to  be  the  character  of  the  tenure.  As 
I  said  before,  it  is  very  difficult  to  say  how  and  when  the 
practice  to  which  I  have  referred  was  introduced ;  it  cannot 
have  begun  by  any  usurpation  on  the  part  of  the  duke;  it 
may  have  originated,  I  will  not  say  in  an  usurpation  of  the 
tenants,  but  in  a  desire  on  their  part  to  make  the  most 
of  the  value  of  their  estates,  by  giving  to  them  as  great  per* 
manence  as  they  could.  This  would  meet  with  a  ready  ac- 
quiescence on  the  part  of  the  stewards  residing  in  the 
country,  who  would  be  apt  rather  to  assist  their  friends  and 
neighbours  than  to  confine  themselves  strictly  to  their 
duties.  This  view  of  the  character  of  the  tenure  is  con- 
finned  by  a  survey  taken  under  the  parliamentary  comlhis- 
sion  in  the  year  1650  (b),  which  is  a  very  elaborate  survey 
-  of  the  whole  of  these  manors.  It  begins  with  *'  A  survey 
of -the  manor  of  Tewington,  with  the  rights,  members, 

I      dn-  appurtenances  thereof."      It  mentions  singly  all  the 
^liree  tenants.     Against  the  name  of  each  are  placed  the 

K  extent  of  his  holding,  his  rent  per  annum,  and  his  fine  of 
tin  per  annum.  The  amount  is  then  cast  up,  and  it  appears 
thflt  the  sum  total  is  8/.  135.  3d.     The  next  class  are  the 

^     conventionary  tenants,  whose  tenure  is  the  subject  of  the 

„:  present  inquiry,  and  they  are  thus  described ;  '*  Oliver  Saule, 
EM^b^by  the  death  of  Mary  Saule,  widow,  holdeth  in  free 
conventionary  to  him  and  his  heirs  for  ever,  from  seven 
years  to  seven  years,  according  to  the  custom  of  the  manor, 
one  messuage  with  the  appurtenances  in  Towyn,  for  which 
he  payeth  per  annum  85."  Then  it  goes  on  through  a  great 
number  of  conventionary  tenants,  having  in  the  margin  the 

(a)  Ante,  335.  (6)  AniCy  173. 

VOL.  111.  B  B 
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1828.  rent  paid  by  eacli^  but  no  mention  is  made  of  any  fine  of 
tin  as  paid  by  any  of  them.  Then  they  speak  of  the  pasture 
as  having  been  taken  in  the  name  of  all  the  tenants  of  certain 
towns^  in  the  19th  of  Queen  Eliz.  at  335.  4e2.  to  be  held  as 
ay.  ^jjgjj.  assessionary  lands  for  seven  years  ;  and  here  "  David 
Moyle  is  said  to  hold  until  the  next  assession  only,  and  no 
longer,  the  pasture  of  Gwallen,  Porthmellyn,  and  To  wan, 
containing  by  estimation  360  acres.''  Oliver  Saule,  Esq. 
and  Francis  Scobel  are  stated  to  hold  a  certain  parcel  of 
waste  land,  with  a  wharf  and  quay  thereon,  until  the  next 
assession,  and  Francis  Scobel  is  stated  to  bold  a  certain 
quarry  of  stone  in  Trenaren,  until  the  next  assession,  at 
the  rent  of  205. ;  and  then  there  is  this  entry :  '*  Memo- 
randum, that  we  have  certified  the  value  of  the  toll  tin  of 
this  manor  in  gross  with  other  returns  of  the  lease  thereof, 
herewith  sent  up,  and  that  th^  last  assession  of  this  manor 
was  held  the  11th  September,  1645."  Then  they  come  to 
the  customs  of  the  manor,  and  they  say,  '*  There  ought  to 
be  kept  every  seventh  year  an  Assession  Court  for  the  said 
manor,  unto  which  all  the  customary  tenants  are  by  their 
custom  bound  to  repair,  there  to  enter  their  claim  and  new 
take  the  several  tenements  and  parts  of  tenements  that  they 
hold;  not  that  their  former  titles  to  the  same  do  then 
determine,  it  being  by  them  held  to  them,  their  heirs  nid . 
assigns  for  ever,  according  to  the  custom  of  the  manor,  but 
for  that  thereby  divers  advantages  do  or  may  accrue  unto 
the  lord."  One  of  the  advantages  is  stated  to  be,  ^  that 
thereby  the  way  of  paying  the  lord  rents  and  fines  is  duly 
kept  and  observed^  which  are  paid  as  followeth  (viz.)  the 
whole  rent  and  a  sixth  part  of  the  fine  and  old  knowledge 
money  is  paid  every  year,  for  the  first  six  years  after  every 
assession  year,,  and  on  the  seventh  year,  or  assession  year» 
the  rent  only."  Another  is,  '^  that  thereby  the  lord  shall 
'  also  come  to  the  knowledge  of  the  present  tenants,  there 

being  divers  surrenders  made  within  the  space  of  seven 
years,  the  customary  tenant  having  power  in  himself  to  • 
divide  and  surrender  away  the  whole  or  any  part  of  the 


MICHAELMAS  TERM,  IX  O£0.  IV. 

tenement  that  he  enjoyeth,  to  whom  he  pleasetb.     For  that 

by  such  surrenders,  th^re  accrueth  unto  the  lord  a  new  rent,        Rowe 

called  new  knowledge."     Then  they  state  the  value  ;  after-  ^- 

Bremivn 
wards  that  which  is  consistent  with  all  the  latter  evidence 


that  has  been  adduced,  namely,  that  upon  every  assession, 
the  old  tenants  pay  what  is  called  old  knowledge  money,  and 
that  any  person  who  has  had  a  tenement  granted  to  him 
since  the  last  assession  pays  a  further  sum,  which  is  called 
new  knowledge.  This  is  another  and  a  very  strong  admis* 
sion  of  the  right  of  the  lord  in  respect  of  those  conven- 
tionary  tenants.  It  appears  further,  that  there  ought  to  be 
viewers  of  reparations  and  a  reeve  chosen  from  among  the 
customary  tenants.  •  The  reeve  continues  to  be  chosen  to 
this  day,  and  I  think  there  are  viewers  of  reparations  named, 
but  who,  for  a  reason  which  we  can  very  easily  understand, 
seem  never  to  do  any  things 

With  respect  to  the  degree  of  credit  to  be  attributed 
to  the  parliamentary  survey,  I  can  only  say  that  it  has 
•  been  always  considered  in  Courts  as  a  record  of  very 
great  authenticity.  It  is  supposed  to  have  been  taken 
with  very  great  care  and  attention ;  and  the  object  of  taking 
it,  in  this  instance  at  least,  whatever  other  object  there 
might  be,  was  to  enable  the  Commonwealth,  who  were 
•bout  to  sell  the  manors,  to  know  what  sum  they  should 
charge  for  them ;  and  to  enable  the  purchaser  to  form  a 
^  judgment  respecting  their  value,  and  know  what  sum  to 
give  for  them;  a  document  taken  under  such  sanction,  and 
with  such  views  as  these,  is  surely  entitled  to  great  weight; 
and  there  the  tenure  of  these  conventionary  tenants  is 
described  as  being  to  them  and  their  heirs  in  free  conven- 
tion from  seven  years  to  seven  years.  Such  is  the  lan- 
guage of  the  parliamentary  commissioners;  but  what  is  the 
language  of  the  tenants  themselves  ?  You  have  a  memorial 
presented  in  the  year  \G33  by  the  tenants  of  this  very  manor 
of  Tewington,  and  it  is  in  these  words: — [his  lordship  then 
read  the  memorial  (r/).]     Here  the  tenants  themselves  state 

(tf)  Ante,  177. 
B  B  2 
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18'28.         w  liat  tlieir  right  is ;  that  they  held  their  customary  tenures 
^"^^^'^      to  them  and  their  heirs  from  seven  vears  to  seven  years,  and 

ROWE  .      "  . 

v.  that  they  are  bound  to  go  to  their  lord's  court  at  the  expira- 

Brenton.     jj^jjj  q^  ^Ijjjj  time.     And  these  memorials  appear  to  have  been 
^^'  made  under  an  apprehension  lest,  in  default  of  the  assession 
court  being  held  at  the  regular  period,  the  tenants  might 
derive  some  injury  or  inconvenience;  and,  as  no  court  has 
been  held,  they  state  what  their  custom  is,  and  they  pray  that 
they  may  be  considered  having  then  tendered  themselvesj 
and  offered  to  do  that  which,  if  the  court  had  been  held,  it 
would  have  been  their  duty  to  do,  that  is,  to  new  take  their 
tenures.     From  one  of  the  witnesses  we  have  an  account 
of  the  modern  practice  in  this  respect.     We  are  told,  that 
.   when  the  Assession  is  held  it  is  the  practice  to  summon  the 
customary  tenants  to  attend  by  themselves,  or  some  person 
for  them.     The  free  tenants  do  not  attend :  and  I  do  not 
see  for  what  reason  they  should  attend,  as  they  could  have 
nothing  to  do  there.     The  customary  tenants  come  and  pay 
their  old  acknowledgment,  and  if  there  has  been  any  sur- 
render in  the  mean  time,  the  new  tenant  comes  and  pays 
not  only  the  old  acknowledgment  but  the  new  one,  which 
is  dispersed  over  three  years,  the  old  acknowledgment  or 
fine  being  dispersed  over  six  years.     It  is  impossible,  after 
this  evidence,  to  say  that  all  this  which  passes  in  these 
Assession  Courts  is  a  matter  passing  behind  their  backs. 
They  come  and  state  in  their  memorial,  as  early  as  the  time 
of  Charles  I.  the  situation  in  which  they  stand ;  they  are 
perfectly  cognizant,  first  and  last,  of  all  which  is  doing. 
There  is  very  little  evidence  that  a  knowledge  of  what  is 
done  in  the  interval  between  the  assessions  is  brought  home 
to  the  Crown  earlier  than  in  the  reign  of  Henry  the  £ighth; 
since  that  time  the  stewards  appear  to  have  sent  extracts  of 
fines,  that  is,  sums  received  by  them  in  the  intervals  and 
the  new  surrenders,  to  the  officers  of  the  duchy;  so  that  the 
officers  of  the  duchy  have  had  notice  of  the  inter-assessional 
proceedings  from  the  time  of  Henri/  8;  but  before  that  time 
they  appear,  so  far  as  we  know,  to  have  been  left  in  the 


./ 
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dark  as  to  all  that  was  done  by  the  stewards  in  this  interval. 

Since  that  time,  however,  it  appears  that  the  Crown  had       "p^^"** 

knowledge  of  the  stewards' .  acts  hi  the  intervalj  and  fully  v. 

]    •      ^t  BfiEMTON. 

acquiesced  in  them.  ^        ,  ^ 

,  y  1  .  •       I  •      Seventh  Day. 

Upon  a  review  of  the  whole  of  the  evidence  m  this 

case,  I  have  no  difficulty  in  saying,  as  at  present  advised,  tiona^^enants 

however  difficult  it  may  be  to  account  for  every  pecu-  withiu  the  as- 
...         J.  I'll  •!    1   i*  sessionable 

liarity  of  a  usage  which  has  prevailed  for  so  many  years  manors  of  the 

in  this  assessionable  manor,   yet  that  that  usage  cannot  duchy  of  Com- 

wall  have  a 
now  be  disturbed;  but  that  those  tenauts  must  still  be  perpetual inde- 

considered  to  be  that  which  they  have  called  themselves  in  j^^f^hle  "ght 

"^  to  them  and 

former  times,  namely,  persons  holding  from  seven  years  to  their  cus- 
seven  years,  with  a  right  to  a  renewal  at  the  end  of  the  ^™*ifrren" 

seven  years;  and  that  any  tenant  passing  away  his  tenc«  dcrees,  to 

,  ,  ,  ,  .   ,     ,  •         /.   1      renew  their 

ment  in  the  mean  time  would  nave  a  right  to  require  of  the  estate  from 

Duke  of  Cornwall,  that  the  person  to  whom  he  assis^ned  seven  years  to 

.f     ,  T    1       I  seven  years. 

his  interest  should  be  admitted  (a).     I  should  say  upon  the 

evidence,  that  such  a  right  would  be  established  by  usage, 
though  it  is  difficult  to  trace  its  origin.  I  do  not  see  that 
there  is  any  reason  to  apprehend  that  the  right  to  hold  to 
them  and  their  heirs  will  be  ever  questioned;  and  I  think 
I  may  say  with  confidence,  that  if  it  is,  it  will  never  be 
questioned  with  effect;  but  that  these  convcntionary  tenants, 
having  an  estate  from  seven  years  to  seven  years,  with 
something  superadded  to  that  estate  which  has  grown  up 
ever  since  the  constitution  of  the  duchy,  or  perhaps  before, 
have  the  right  to  come  again  at  the  end  of  every  seven 
'  years,  and,  upon  payment  of  their  acknowledgment,  to 
'  retake  their  estate.  Whether  it  follows  from  thence  that 
they  have  a  right  to  the  minerals,  is  quite  another  question. 
If  a  clear  and  distinct  and  positive  usage  were  proved 
affirmatively  on  behalf  of  those  tenants,  I  do  not  say  that 
such  a  usage  may  not  be  valid  in  law;  but  this  I  say,  and  I 
believe  I  have  the  sanction  of  both  my  learned  brothers  (/;), 
who  are  here,  and  I  have  the  sanction  of  my  learned  bro- 
ther who  is  absent  (r)  for  saying,  that  in  order  to  entitle  a 
(fl)  Anlfy  3j0.         (6)  Baylij/,  J.,  and  Farkt,  J.        (t)  IMlledale,  J. 
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tenant  of  this  very  peculiar  description  to  minerals  which 
do  not  upon  any  reasonable  presumption  belong  to  him, 
V,  the  burthen  is  cast  upon  him  to  prove  that  he  has  a  right 

Brenton.  j^  ^^^^  ihem;  and  unless  the  tenant  can  shew  the  right  to 
be  in  him,  the  right  must  remain  where  by  law  it  would  be 
vested,  namely,  in  the  lord. 

Then  supposing  this  to  be  an  estate  of  the  highest  nature, 
which  the  plaintit)^^*s  counsel  have  contended  for,  have  the 
'  tenants  of  this  manor  shewn  any  usage  to  take  copper 
under  their  land?  I  have  reviewed  the  evidence  on  the 
behalf  of  the  plaintift*;  I  did  so  yesterday  morning,  and 
liave  done  so  again  this  morning ;  I  went  through  it  with 
considerable  attention  and  great  care,  and  1  cannot  find  on 
the  evidence  one  single  undisputed  instance  of  the  profit 
of  any  mineral  actually  received  by  a  conventionary  tenant* 
Tin,  of  course,  is  out  of  the  question ;  indeed  it  is  conceded, 
and  if  it  were  not,  it  was  dearly  proved,  that  where  tin  is 
gotten  under  a  customary  tenement,  (whether  bounded  or 
not  is  quite  immaterial,  for  the  bounding  docs  not  relieve 
from  the  payment  of  the  toll,)  the  toll  is  in  all  cases  to  be 
paid  to  the  duke  or  his  lessee.  As  to  copper,  there  was  con- 
siderable evidence  of  interruption  to  persons  coming  to  sink 
shafts  {a)  and  carry  on  works  on  the  surface ;  and  in  some 
instances  it  was  proved  that  the  lessees  have  thought  it 
worth  while  to  pay  a  sum  of  money  for  the  right  to  enter 
upon  the  land,  in  order  that  they  might  get  the  mineral. 
All  that  is  material  in  this  evidence  goes  to  shew  that  the 
tenant  has  a  right  to  say  to  his  lord,  "  although  the  mineral 
belongs  to  you,  you  shall  not  enter  to  take  it  without  my 
leave."  That  appears  to  me  to  be  the  extent  of  it.  There 
was  but  one  witness  called  on  behalf  of  the  plaintiff*  who 
spoke,  in  words,  to  the  payment  of  any  thing  in  the  shape  of 
dues  or  toll  to  the  owner  of  a  conventionary  tenement;  that 
was  an  old  man  of  80,  who  said  that  money  had  been  paid; 
and  that  he  thought,  and  perhaps  thought  honestly,  that  it 
was  paid  for  dues  (A).     But  it  turned  out^  on  the  cxamina- 

(a)  Vide  iMaun.  Excli.  Piuct.  '601  (o).         (A)  Ticvtrdeii,  anlCf  '493. 
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tion  of  lliat  witness,  that  a  great  injury  had  been  done  to 
the  surface,  and  therefore  the  probability  was,  that  the 
money  was   paid,  not  for  the  toll  of  copper,  but  for  the  v, 

injury  done  to  the  surface.      Pearce  (a),  a  witness   who     Br^ktox. 
spoke  to  the  receipt  of  loll  of  copper  for  Sir  William  Lemon, 
says,  '^  It  is  true  I  paid  such  a  sum  of  money,  but  I  paid  it 
for  the  damage  which  had  been  done.''     That  is  an  answer 
to  the  evidence  of  this  witness. 

Looking  through  the  whole  of  the  evidence  as  atten- 
tively as  I  have  been  able,  and  I  hope  as  impartially  as  it 
was  tny  duty  as  a  Judge  to  do,  I  do  feel  myself  bound  to 
tell  you  that  this  is,  in  my  opinion,  the  result  of  the  evi- 
dence; that  supposing  there  can  be  a  right  in  a  conven- 
tionary  tenant  of  this  description  by  usage,  (and  it  is  by 
usage  only,  in  point  of  law,  he  can  have  it,)  the  usage  must 
be  proved  on  behalf  of  the  tenant ;  and  the  plaintiff,  who 
claims  as  a  conventionary  tenant,  has  wholly  failed  in 
proving  it.  You  have  had  numerous  instances  of  leases 
granted  by  the  duchy,  of  mines  of  copper.  You  have  some 
instances  even  from  the  witnesses  who  have  been  called  on 
behalf  of  the  plaintiff,  amongst  others  from  a  witness  of  the 
name  of  Cocking  (h),  that  where  they  worked  on  the  land 
of  conventionary  tenants,  and  dug  for  the  copper,  they 
paid  not  to  the  conventionary  tenant,  but  to  the  lessees  of  the 
duke,  or  person  entitled  under  the  duchy  lease.  I  do  not 
think  the  evidence  to  prove  the  payment  to  the  lessees  of  the 
duke,  when  it  comes  to  be  sifted,  is  in  every  case  applied  to 
the  conventionarv  tenements.  But  on  the  other  side  there 
is  nothing  to  meet  it.  It  was  incumbent  upon  the  plain- 
tiff, in  order  to  establish  his  right,  to  prove  distinctly  that 
other  persons  standing  in  a  similar  situation  had  received 
the  profits  of  the  copper. 

Some  reliance  has  been  placod  on  the  cutting  of  timber 
and  getting  of  slate  from  quarries  (c).  If  that  evidence  be 
closely  examined,  I  doubt  whether  it  will  be  found  that  the 
right  to  the  timber  or  to  the  slate  quarries  was  in  the  conven- 

(a)  Quare,  {b)  AnU,  29','.  (c)  Ante,  291. 
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tionary  tenants.     Bnt,  even  supposing  this  to  be  so,  it  does 
^^^       not  at  all  follow  that  they  have  a  riglit  to  the  mines  («). 
V.  One  can  very  easily  conceive,  that  at  the  great  distance  of 

this  property  from  the  personal  superintendence  of  the 
oflicers  whose  dutv  it  was  to  watch  over  the  interests  of 
the  duchy,  the  tenants  would  occasionally  take  timber  and 
open  quarries  without  interruption;  and  that  this  would  go 
on  gradually,  till  at  length  they  would  venture  to  assert  that 
they  had  a  right.  Reference  was  made  upon  that  subject 
to  answers  in  the  time  of  Queen  Elizabeth,  At  first  the 
tenants  appear  to  speak  very  faintly,  they  then  get  bolder 
and  bolder (/>);  but  whether  they  have  it  as  their  right  or 
not,  is  a  perfectly  distinct  question. 

These  are  the  circumstances  of  the  case.  You  will  con- 
sider them,  and  will  say  whether  the  view  which  is  taken  of 
the  case  by  mv  learned  brothers  and  bv  myself  is,  in  your 
opinion,  justified  by  the  facts  which  have  been  proved 
before  you.  There  is  no  further  observation  which  I  think  it 
In  a  trial  at      material  to  make.     If  there  be  any  point  on  which  either 

bar  each  of      ^f  ,j|y  learned  brothers  considers  further  observation  to  be 

the  presiding  / , 

Judges  makes   requisite,  he  will  make  it  (i) ;  for  that  is  one  of  the  advantages 

lions  toThe^"   ^'^^^'^  form  of  trial,  where  several  Judges  preside. 

jury  upon  the        My  learned  brothers  have,  I  understand,  taken  the  same 

wavofdirec-    ^^^*^*'  ^^  ^  '^'^^'^  done.     1  think  there  is  very  little  doubt  as 

tion,iishe       t^  \\^q  fa^^ts  of  this  case.     You  will  decide  upon  them  by 

considers  to 

be  requisite,      your  verdict. 

The  jury,  after  consulting  together  two  or  three  minutes, 
returned  a  verdict  for  the  defendant. 

Lord  Ti:ntijm)EN,  C.J. — It  is  a  very  clear  case.  I 
have  thought  so  for  several  days  past.  1  am  very  happy  to 
find  you  have  taken  the  same  view  of  it  as  I  have  {d), 

{u)  AntCy  309.  made   by   either  of  tlie    learned 

(b)  Sec  I  ho  pro»iross  of  this  chiim,  Judges. 

Wann.  Exch.  Pracl.  So9,  (y).  (</)  TIip  Appendix  will  be  found 

(r)  No  such  obsdrvations  were  at  the  end  of  this  volume. 
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Edge  v.  Pakkeu.  (r/)  ^-i^.^'w/ 

Trespass    for    breaking   ami   ciitciing    the    plaiiililT's  -^^  ^^inv  W" 
I  1       •  •        1  •  I         f^i  -I  *      1      i»->'i:iKts  into 

lioiisc,  ami   seizing  his   goods.     I'Ica,  not  guilty.     At  the  t|,e  house  of  a 

trial  before  Park,*].,  at  the  .sprini^  assizes  for  the  countv  of  "''rd  luM»on, 

*       "  .     .  -to  lake*  the 

StaflTord,  in  the  year  lSl28(/y),  the  comniission  and  proceed-  ooods  of  the 
iiigs  were  put  in  and  proved.     On  the  Gtli  October,  18'27,  1^;)^  u'Xy  '*" 
defendant,  as  assignee  of  Timothy  I^dge,  a  bankrupt,  entered  thing  done  in 
the  plaintiil's  house,  and  seized  goods  which  were  the  pro-  q  (j^,^  4  c.  1(3 

perty  of  the  bankrupt.     The   latitat  is  sued  25  January,  s.  41,  so  as  to 

,  render  it  ne- 

1828.     It  was  objected,  on  behalf  ot  the  defendant,  that  cessary  that 

by  G  Geo.  4,  c.  iG,  s.  44,  the  action  was  commenced  too  "*®  "m  k? 

late*     The  learned  Judge  overrided  the  objection,  and  a  brou!;ht  within 

verdict  was  found  for  the  plaintiff,  damages   I5.,  for  the  „Jon^hs* 

entry,  and  for  the  defendant  on  the  taking  of  the  goods, 

the  defendant  having  leave  to  move  to  enter  a  nonsuit.     A 

rule  nisi  to  that  eftcct  having  accordingly  been  obtained  in 

the  following  term, 

Campbell  and  Cunvood  now  shewed  cause.  If,  as  the 
defendant  seems  to  admits  he  was  bound  to  put  in  the 
commission  and  proceedings,  he  was  bound  to  go  further, 
and  to  give  strict  evidence  to  support  the  bankruptcy. 
The  goods  w-erc  seized  by  wrong,  as  the  plaintiiV  Jillegcs, 
and  he  brings  his  action  against  the  party  seizing.  I'he 
case  is  not  within  the  92d  sect.,  which  has  no  clause 
in  favour  of  defendants.  Secondly^  the  44th  section  does 
not  extend  to  assignees  claiming  title  to  property. 
[Parke,  J.  No  power  is  given  by  statute  to  the  assignees 
to  seize;  thoy  seize  merely  as  having  title.  .Litiledule,  J. 
The  defendant  does  not  do  any  thing  under  the  act,  but 
gets  a  title  under  it.  The  preceding  sections  relate  to  the 
commissioners.]     It  would  be  most  mischievous  if  the  right 

(fl)  This  and  the  following  cases  (/»)    Coun*«ol   for   the    plaintiiV, 

were  argued  before  iho  J iidgos  sit-  Campbell  and  Cniuood ;    fur   iho 

ting  under  his  Majesty *s  warrant,  defendant,  7{.  T,  Ricfianh, 
pursuant  to  3  Geo.  4,  c.  102. 

VOL.  III.  f   ( 


Edge 
v. 


366  CASES  IN  THE  KINg's  BENCH, 

1828.  of  property  was  bound  by  the  lapse  of  so  short  a  period. 
If  the  party  is  committed  to  gaol,  he  knows  what  the 
wrong  is,  and  who  it  is  that  has  wronged  him ;  but  it  is 
Pareeb.  otherwise  with  regard  to  property,  where  the  injury,  how- 
ever dear,  might  not  be  known  to  the  party  injured  until 
after  three  months  had  expired. 

Richards,  contr^.  The  44th  section  is  general,  and  its 
protection  is  not  confined  to  the  commissioners  and  those 
acting  under  a  warrant  from  them.  The  provision  extends 
to  every  thing  done  in  pursuance  of  the  act.  Then  the  as- 
signees have  seized  for  the  purpose  of  making  distribution 
in  pursuance  of  the  act.  Nor  is  the  protection  of  the  statute 
limited  to  cases  where  the  party  is  acting  strictly  in  confor- 
mity with  the  statute.  No  protection  is  there  required ; 
and  it  would  render  the  clause  nugatory  to  put  such  a  con- 
struction upon  it.  The  corresponding  provision  of  24  Geo. 
Q,  c.  44,  s.  8,  in  favour  of  constables,  has  been  held  to 
extend  to  acts  done  bonajide,  though  exceeding  the  autho- 
rity given  by  the  warrant.  Parton  v.  Williams  {a),  Gaby  v. 
Wilts  Canal  Company  (ft),  Theobald  v.  Crichmorc  (c).  Smith 
v.  Wiltshire  id).  {^Bayley,  J.  Is  it  the  duty  of  the  assignees 
to  seize?  the  messenger  acting  under  the  warrant  of  the  com- 
missioners is  to  seize.  After  that  follows  the  assignment  of 
the  property  from  the  commissioners  to  the  assignees.  Is 
it  then  the  duty  of  the  assignees  to  seize,  or  to  seek  their 
remedy  by  action?  Parke,  J.  Ought  they  to  seize  where 
the  rights  are  not  quite  clear  r]  We  did  not  demand  the 
goods,  the  door  was  open  and  we  walked  in.  {^Bayley,  J. 
It  was  the  intention  of  the  act  to  protect  the  messenger  as 
well  as  the  commissioners.  Litlledale,  J.  The  31st  section 
contains  a  special  provision  as  to  bringing  actions,  so  the 
41st,  4Q,df  and  43d.  May  not  the  44tli  section  be  con- 
sidered as  forming  a  sweeping  clause  to  the  former?  If  the 
assignees  were  bound  to  seize  in  order  to  distribute,  it 

(a)  3  B.  &  A.  330.  (f)  I  B.  &  A.  227. 

[b)  3  M.  &  S.  580.  id)  2  Brod.  &  Biiigh.  619. 
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might  perhaps  be  within  the  act.  The  goods  may  be  re- 
movedy  and  the  party  may  not  be  worth  suing.  One  does 
not  see  why  the  commissioners  are  to  be  more  protected 
than  the  assignees  in  plain  common  sense.] 

Bayley,  J. — In  this  case  the  goods  were  in  the  plain- 
tiff's house,  and  the  only  question  is^  whether  the  defend- 
ant, being  assignee  of  a  bankrupt,  was  protected  by  6  Geo^ 
4,  c.  16,  s.  44;  or,  in  other  words,  whether  the  act  com- 
plained of  was  done  in  pursuance  of  that  act,  by  which  is 
to  be  understood,  not  in  strict  conformity  with  the  provi- 
sions of  the  statute,  for  in  that  case  no  protection  would 
be  necessary,  but  where  tlie  party  appears  to  act  under  the 
statute.     The  act  contains  a  clause  for  levying  goods,  and 
the  ^7th  section  provides ;  it  does  not  give  a  power  to  break 
open  all  places  where  the  bankrupt's  property  is  reputed 
to  be.     Then  comes  the  clause  as  to  the  houses  of  other 
persons.     The  subsequent  part  gives  a  power  to  the  com- 
missioners to  put  questions  and  commit.     Then  follow 
provisions  requiring  notice  of  actions  and  tender  of  amends, 
which  clauses  apply  to  actions  brought  against  the.com- 
.  missioners.     There  must  be  a  demand  of  copy  of  the  war- 
'^-    rant,  I  think.     Then  comes  the  clause  in  question,  which 
lequires  that  every  action  Ibrought  against  any  person  for 
^  any  thing  done  in  pursuance  of  the  act,  shall  be  commenced 
>*^withiii  three  months  after  the  fact  committed.     Upon  which 
'.-die  question  arises,  whether  the  act  was  done  by  the  assig- 
nees in  pursuance  of  the  statute.     The  statute  gives  no 
express  power  to  the  assignee  to  enter.     It  directs  the  pro- 
perty to  be  assigned,  and  clothes  the  assignee  with  the 
rights  of  an  owner.     The  ownership  is  given  by  the  act, 
^but  the  assignee  does  not  seize  by  virtue  of  the  act,  which 
iff  wholly  silent  as  to  seizure;  it  leaves  him  to  exercise  his 
:'    own  judgment.  Upon  the  construction  contended  for  by  the 
.'plaintiff,  one  consequence  would  be  this,  that  if  the  owner 
were  a  foreigner,  having  no  agent  in  England,  the  property 
would  be  lost.     If  the  assignees  take  a  step  which  the  act 
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I82B.  directs,  they  may  be  said  to  be  acting  in  pursuance  of  the 
act :  but  here  they  act  in  the  character  of  owners^  and  not 
in  pursuance  of  the  statute.  We  are  furnished  with  the 
Parker,  decision  of  the  Court  of  Common  Pleas  in  Carruthers  v. 
Payne  (a).  The  Court  took  time  to  consider  the  point, 
and  the  majority  of  the  Court  were  of  opinion  that  the 
seizure  by  the  assignees  was  not  an  act  done  in  pursuance 
of  the  statute. 

LiTTLBDALE,  J. — I  am  of  the  same  opinion.  From  the 
position  of  the  44th  section  it  may  have  been  understood  to 
refer  only  to  the  persons  mentioned  before.  I  do  not  think 
that  can  be  exactly  said,  because  the  position  may  be  varied. 
The  question  rests  as  upon  1  Jac*  1,  c.  15.  Assignees  have 
often  sheltered  themselves  by  a  general  form  of  pleading, 
accompanied  with  a  special  plea.  The  act  directs  commis- 
sioners and  messengers  to  do  particular  things.  It  is  dif- 
ferent with  respect  to  assignees.  Other  acts  were  neces* 
sarily  to  be  done  immediately.  It  was  an  object  to  get  the 
goods  as  soon  as  possible  into  the  hands  of  the  messenger. 
It  may  be  said  that  it  is  the  duty  of  the  assignees  to  make 
distribution,  and  that  that  can  be  done  only  in  one  of 
three  ways ;  but  as  the  act  gives  no  power  to  seize,  his  right 
to  seize  must  arise  from  the  property  in  the  goods  which 
is  vested  in  him.  It  may  be  said  to  be  very  hard  that  an 
assignee  should  be  liable  to  an  action  at  the  end  of  five  or 
six  years:  but  he  may  protect  himself  by  making  a  special 
return.  On  the  other  hand,  it  is  hard  upon  the  subject9 
at  large  to  be  restricted  in  the  assertion  of  their  rights. 

Parke,  J. — ^The  44th  section  applies  where  a  special 
power  is  given  by  the  statute,  not  where  parties  act  upon 
a  common  law  right. 

Rule  discharged. 

(a)  5  BIngh.  270;  2  M.  &  P.  429. 
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The  King  v.  The  Inhabitants  of  Lew. 

Upon  appeal  against  an  order  of  two  justices,  whereby  The  office  of 

...  ,  assistant  over- 

Witliam  Purbrick,  his  wife   and   children,   were   removed  seer,  under  59 

from  the  township  of  Charlbury  to  the  hamlet  of  Lew,  in  P^^'  ^»  ?•  ^^» 
the  county  of  Oxford,  the  Court  of  Quarter  Sessions  con-  nual  officer 
6rmed  the  order,  subject  to  the  opinion  of  this  Court  upon  ^.a."jh  c^ii 
the  following  case  : —  s.  6. 

«    Tf  a  salarv 
Purbrick,  the  pauper,  being  settled  in  the  hamlet  of  l-icw,  t©  annexed  to 

was,  on  the  l6th  day  of  October,   1826,  duly  elected  by  the  office,  the 
1       •   1       •  <-    1  r-ti      t  '  appointment 

the  inhabitants  of  the  township  of  Charlbury,  in  vestry  nquires  a 

assembled,  to  be  an  assistant  overseer  of  the  poor  of  the  ?^?"IP'  under 

*  55  Oeo,  4,  c. 

said  township,  in  pursuance  of  the  statute  59  Geo.  3,  c.  12,  184;  and  ser- 

8.  7.     The  vestry  determined  that  the  pauper  should  per-  ^^^^^  ^^^  ^ 

form  the  duties  and  receive  the  salary  mentioned  in  the  y«ar  under  an 

warrant  of  appointment  hereinafter  set  forth.     On  the  18th  appointment, 

of  the  same  month  he  was  appointed  such  assistant  overseer  co"^®*^  "^  ^^' 

■^  "^  tlemcnt. 

by  the  following  warrant,  under  the  hands  and  seals  of  two 
justices  (a): — "  The  township  of  Charlbury,  in  the  county 
of  Oxford,  to  wit.  Whereas  the  inhabitants  of  the  town- 
ship of  Charlbury,  in  the  county  of  Oxford,  in  vestry 
10  assembled  in  the  said  township  on  the  17th  day  of  October, 
'   •-  1826,  did  nominate  and  elect  fV,  Purbrick,  of  the  township  ^ 

aforesaid,  to  be  an  assistant  overseer  of  the  poor  of  the 
■  said  township,  and  did  fix  the  yearly  sum  of  10/.  as  and 
for  the  yearly  salary  of  the  said  W.  Purbrick,  for  the  execu- 
tion of  the  said  office:  Now  we,  two  of  his  Majesty's 
justices  of  the  peace  in  and  for  the  said  township,  and  in 
pursuance  of  the  statute  in  such  case  made  and  provided, 
do  hereby  appoint  the  said  IV.  Purbrick  to  be  an  assistant 
overseer  of  the  poor  of  the  said  township;  and  wc  do 
hereby  authorize  and  empower  him  to  execute  and  perform 
the  said  duties,  and  to  receive  the  said  salary  so  as  afore- 
said fixed  by  the  said  inhabitants  in  their  said  vestry.'* 
This  warrant  of  appointment  was  not  stamped.   The  pauper 

(a)  Query,  as  to  the  necessity  of  producing  the  appointment. 


CASES  IN  THE  KINGS  BENCH, 

duly  performed  the  duties  of  assistant  overseer,  by  virtue  of 
the  aforesaid  appointment,  for  one  whole  year  from  the 
date  thereof,  and  resided,  during  that  time,  in  the  town- 
ship of  Charlbury.  The  sessions  were  of  opinion  that  the 
warrant  of  appointment  under  the  hands  and  seals  of  two 
justices  did  not  require  any  stamp,  and  they  therefore  re- 
ceived it  in  evidence;  but  they  decided  that  no  settlement 
was  gained,  subject  to  the  opinion  of  the  Courts  firsts 
whether  the  situation  of  assistant  overseer,  described  in  the 
warrant  of  appointment^  was  an  office^  the  serving  of  which 
for  a  year  would  confer  a  settlement;  and  secondly,  if  the 
Court  should  be  of  opinion  that  it  was  such  an  office, 
whether  the  warrant  of  appointment,  being  in  writing, 
required  a  stamp. 

Cooper,  in  support  of  the  order  of  sessions.  In  The 
King  v.  Marsham  (a),  Lord  Ellenboroiigh  says,  that  the 
office  must  be  derived  from  the  Crown.  Here  merely  a 
power  is  given  to  the  vestry  to  appoint,  but  is  not  compul- 
sory on  them.  The  appointment  may  be  determined  at 
any  moment,  under  the  7th  section  of  59  Geo,  S,  s.  12.  In 
The  King  v.  Marsham,  the  master  of  a  workhouse,  ap- 
pointed under  9  Geo,  1,  c.  7,  was  considered  as  not  execut- 
ing a  public  office  or  charge  within  3  fV.  ^*  M»  c.  11,  s.  6. 
\^  Bay  ley,  J.  The  King  v.  Itminster  is  a  case  more  strolkgly 
in  point.  There  the  sessions  found  that  the  pauper  was 
legally  appointed  governor  of  the  workhouse  in  ji.  at  an 
annual  salary,  and  that  the  office  of  governor  of  the  work- 
nouse  is  a  public  annual  office,  and  that  the  pauper  served 
it  for  a  year,  it  was  held  that  a  settlement  was  gained  in 
A.  (i).  Littledale,  J.  The  word  office  is  used  two  or  three 
times  in  the  act.  Bai/lei/,  J.  Is  a  hog-ringer  an  annual 
office?  It  has  been  held  to  be  within  the  statute (c). 
Parke,  J.  There  is  a  case  which  shews  that  the  statute  of 
William  extends  to  offices  subsequently  created,  as  a  col- 

(a)  7  East,  167;  3  Smith,  151.        (r)  Rex  v.  Whiitksca,  4T.  R,  807. 
(6)  1  East,  83. 
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lector  of  duties  on  births  and  burials.     It  becomes  an  office         1828. 
ivhen  the  vestry  have  appointed  (a).]     It  is  submitted   that 
this  was  not  an  annual  office.     [Litlledale,  J.  Is  it  con- 
tended that  an  annual  salary   does  not   make  the  office 
annual  ?]     The  term  "  annual"  must  be  understood  to  mean 
"  by  the  year,"  and  not  "  for  a  year."     It  has  been  held 
that  the  curate  of  a  sequestered  living  gains  no  settlement. 
The  King  v.  Over(jb).     [Bayley,  J.  There  the  curate  could 
only  be  appointed  for  the  time  that  the  living  might  happen 
to  be  under  sequestration.]     The  curate,  like  the  assistant 
overseer,  is  appointed  with  an  anaual  stipend.     [Parke,  J. 
This  is  an  annual  office  by  the  express  words  of  the  statute, 
unless  it  be  determined.]     The  question  is,  whether  this 
was   an   annual   office   at   the    time  of  the  appointment. 
[LUtledale,  J.  Many  yearly  hirings  depend  upon  the  will  of 
the  parties.     Baj/ley,  J.  A  general  hiring,  subject  to  being 
determined  by  monthly  warning,  is  a  yearly  hiring.]     Ano- 
ther objection  is,  that  this  office  was  not  executed  by  the 
pauper  for  himself.     No  settlement  can  be  gained  by  being 
the   deputy   of  an   officer.     The  King  v.  AUcannings  (c). 
Here  the  pauper  was  nothing  more  nor  less  than  a  deputy. 
It  will  not  be  contended  that  it  is  competent  to  an  assistant 
overseer  to  execute  a  certificate.     The  appointment  is  bad 
.for  not  stating  the  duties  to  be  performed  by  the  assistant 
oferseer.  Bennett  v.  Edwards  (d),     [Bai/lei/,  J.  There  the 
Court  said,  that  the  form  of  the  appointment  not  being  stated, 
they   could  not  see  what  the  duties  of  the  office  were.] 
The  last  objection  is,   that  the  warrant  was  not  stamped. 
By  55  Geo*  S,  c.  184,  schedule,  part  2,  title  Grant,  any  grant 
or  appointment  by  his  Majesty,  his  heirs  or  successors,  or 
by  any  other  person  or  persons,  of  or  to  any  office  or 
employment,  by  letters-patent,  deed  or  other  writing,  where 
the  salary,  fees,  or  emoluments  appertaining  thereto  shall 
not  amount  to  50/.  per  annum,  requires  a  stamp  of  2l.     It  is 

(a)  Rex  V.   Birham,    2   Bott,  (c)  Burr.  S.C.  634. 

P.  L.  157.  (rf)  Ante,  vol.  ii.  482;  8  B.  &  C. 

(h)  Burr.  S.  C.  746.  702. 
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impossible  to  get  out  of  these  words,  which  are  very  large. 
It  was  contended  below  that  a  permanent  appointment 
only  requires  a  stamp,  and  that  the  appointment  of  assist- 
ant overseer  was  not  a  permanent  appointment.  If  this 
be  so,  the  case  is  stronger  upon  the  other  part  of  the  argu- 
ment, namely,  that  this  is  a  precarious,  not  an  annual  office. 

Chilton  (with  whom  was  Taunton)  was  directed  by  Bay^ 
ley,  J.,  to  confine  himself  to  the  objection  upon  the  stamp. 
The  pauper  actually  served  the  office,  even  if  it  be  con- 
sidered that  the  appointment  was  informal.  IBayley,  J. 
Suppose  the  case  had  stated  that  the  pauper  had  been  duly 
elected,  but  that  the  magistrates  had  not  appointed,  would 
that  have  done  r]  But  this  is  not  such  an  office  as  requires 
a  stamp  to  the  appointment.  The  mention  of  letters- 
patent  shews  the  class  of  appointments  which  were  meant 
to  be  subjected  to  a  stamp  duty.  It  never  could  be  the 
intention  of  the  legislature  to  include  parish  offices,  and 
thus  devote  the  money  raised  for  the  relief  of  the  poor 
to  another  purpose;  nor  indeed  was  the  office  in  question 
in  existence  at  the  time  of  the  passing  of  the  last  stamp  act. 

Bayley,  J. — I  am  of  opinion  that  the  pauper  held  a 
public  office  or  charge  within  the  meaning  of  3  and  4  IF.^-JIf. 
c.  11.  This  is  a  public  office.  It  is  to  be  exercised  co- 
extensively  with  the  parish,  and  the  officer  is  to  be  nomi- 
nated at  a  public  vestry.  Then  is  it  an  annual  office  ?  He 
is  to  have  a  yearly  salary,  and  therefore,  though  he  may  be 
removed,  he  is  an  annual  officer.  He  is  not  appointed  in 
the  place  of  any  particular  officer,  subject  to  a  determina- 
tion of  his  authority  when  that  officer  resumes  his  functions. 
There  are  many  cases  to  shew  that  this  must  be  considered 
as  an  aunual  office^  notwithstanding  that  it  was  in  the 
power  of  the  officer  to  resign,  and  of  the  parish,  in  vestry 
assembled,  to  remove.  My  difficulty  is  in  meeting  the 
objection  under  the  stamp  act,  which  requires  that  any 
grant  or  appointment  by  his  Majesty,  or  by  any  other  person 
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or  persons,  of  or  to  any  office  or  employment,  by  letters* 
patent,  deed  or  deeds,  or  other  writing,  where  the  salary, 
fees,  or  emoluments  appertaining  thereto  shall  not  amount 
to  50/.  per  annuniy  shall  have  a  stamp  of  2/.  Will  that 
apply  to  cases  where,  upon  the  face  of  the  appointment, 
it  appears  that  the  office  wholly  relates  to  the  relief  and 
maintenance  of  the  poor?  I  cannot  think  that  it  was  ever 
intended  that  such  an  appointment  should  be  liable  to  the 
stamp  duty,  but  I  think  that  we  are  bound  by  the  express 
words  of  the  act.  By  59  Geo,  S,  c.  12,  s.  7,  the  inhabitants 
of  any  parish  in  vestry  assembled  are  authorized  "  to  nomi- 
nate and  elect  any  discreet  person  or  persons  to  be  assist- 
ant overseer  or  overseers  of  the  poor  of  such  parish,  and 
to  determine  and  specify  the  duties  to  be  by  him  or  them 
executed  and  performed,  and  to  fix  such  yearly  salary  for 
the  execution  of  the  said  office  as  shall  by  such  inhabitants 
and  vestry  be  thought  fit;  and  it  shall  be  lawful  for  any  two 
of  his  Majesty's  justices  of  the  peace,  by  warrant  under 
their  hands  and  seals,  to  appoint  any  person  or  persons 
who  shall  be  so  nominated  and  elected  to  be  assistant  over- 
seer or  overseers  of  the  poor,  for  such  purposes  and  with 
such  salary  as  shall  have  been  fixed  by  the  inhabitants  in 
vestry ;  and  such  salary  shall  be  paid  out  of  the  money 
raised  for  the  relief  of  the  poor,  at  such  times  and  in  such 
manner  as  shall  have  been  agreed  upon  by  the  inhabitants 
in  vestry;  and  the  respective  persons  so  to  be  appointed, 
and  every  person  to  be  so  appointed  assistant  overseer, 
shall  be  and  is  hereby  authorized  and  empowered  to  exe- 
cute all  such  the  duties  of  the  said  office  of  overseer  of  ^hc 
poor,  as  shall  in  the  warrant  for  his  appointment  be  ex- 
pressed, in  like  manner  and  as  fully,  to  all  intents  and 
purposes,  as  the  same  may  be  executed  by  any  ordinary 
overseer  of  the  poor,  until  he  or  they  shall  resign  such  office^ 
or  until  his  or  their  appointment  shall  be  revoked  by  the 
inhabitants  of  the  parish  in  vestry  assembled,  and  no  longer." 

LiTTLEDALB,  J. — I  iim  of  the  same  opinion.     I  cannot 
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get  over  the  stamp  act.  At  the  end  of  the  schedule  there 
are  several  exemptions,  and  amongst  these  '*  all  things 
relating  to  the  poor**  might  have  been  inserted ;  but  that  is 
not  done.  Upon  the  other  point  1  have  no  doubt.  If  an 
overseer  is  an  officer,  an  assistant  overseer  is  an  officer. 
It  is  a  public  office,  because  it  relates  to  the  poor  of  a 
parish.  It  is  an  annual  office,  because  it  is  to  endure  for 
a  year,  unless  the  party  chooses  to  resign,  or  is  called  upoii 
to  resign.  It  was  not  meant  that  he  should  be  considered 
as  a  deputy. 


Parke,  J. — I  am  of  the  same  opinion. 


Order  of  Sessions  confirmed. 


When  the 
Quarter  Ses- 
sions confirm 
an  order  of 
removal,  the 
validity  of 
which  turns 
upon  a  ques- 
tion of  fact, 
that  fact  must 
be  taken  to 
have  been 
found,  al- 
though the 
evidence  of 
the  fact  be 
stated' in  a 
case  reserved ; 
and  this  Court 
will  not  dis- 
turb such  find- 
ing if  there 
were  any  evi- 
dence from 
which  the  fact 
might  be  in« 
ferred. 


The  King  t). The  Inhabitants  of  St.  Andrew  the  Great, 

Cambridge. 

Upon  appeal  against  the  order  of  two  justices,  whereby 
Mary  Anne  Farrant,  single  woman,  was  removed  from  the 
parish  of  Ely  St.  Mary,  in  the  Isle  of  Ely,  to  the  parish  of 
St.  Andrew  the  Great,  in  the  town  and  county  of  Cam- 
bridge, the  sessions  confirmed  the  order,  subject  to  the 
opinion  of  this  Court  upon  the  following  case : — 

It  was  proved  that  the  pauper  was  hired  to  a  Mrs.  Fur- 
bank,  as  nursery-maid,  in  the  parish  of  St.  Andrew  the  Great 
in  Cambridge,  and  lived  there  for  five  months;  that  she  then 
went  to  Miss  Henley,  a  straw-bonnet  maker  in  the  same 
parish,  and  asked  her  if  she  could  give  her  work  in  her  busi- 
ness; that  Miss  H.  said  she  would  for  a  fortnight  or  three 
weeks ;  that  Miss  H.  did  give  her  work  for  that  time^  two  shil- 
lings a  week  and  her  board;  that  during  this  period  the  pauper 
lodged  at  her  uncle's  in  another  parish ;  that  afterwards  she 
went  into  Miss  H.'s  house,  being  told  by  Miss  H.  that  she 
might  sleep  there^  and  that  when  she  wanted  clothes,  she, 
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Miss  H.,  would  find  them  for  ber;  that  the  pauper  had  her         182S. 

board  but  no  wages ;  that  after  the  pauper  had  thus  come     xh   K    g 

ioto  the  bouse  to  sleep,  Miss  H.  told  her  that  she  might  v, 

provide  a  place  for  herself  elsewhere  when  she  could,  and    ^^^  Great 

that  Miss  H.  repeated  this  two  or  three  times  during  her   Cambridge. 

stay;  that  soon  after  this  the  pauper  went  to  visit  her  mother, 

who  was  ill  in  Ely,  leaving  some  of  her  clothes  behind  her; 

that  she  asked  Miss  H.'s  leave  to  go,  and  that  Miss  H.  gave 

her  some  pocket  money ;  that  she  stayed  with  her  mother 

three  weeks,  and  returned  without  any  order  from  Miss  H.; 

that  she  went  a  second  time  to  see  her  mother,  had  leave 

for  one  week,  but  stayed  three,  and  finally  left  Miss  H. 

three  weeks  after  her  return;  that  she  staid  altogether  about 

15  months,  did  the  household  work,  and  after  having  done 

that  went  to  the  straw-bonnet  work;  and  that  during  the 

time  the  pauper  remained  in  the  house  Miss  H.  had  no 

servant. 

If  the  Court  of  King's  Bench  shall  be  of  opinion  that  a 
settlement  by  hiring  and  service  was  gained  in  the  parish  of 
St.  Andrew  the  Great  under  the  above  circumstances,  both 
orders  are  to  be  confirmed ;  if  the  Court  of  King's  Bench 
shall  be  of  a  contrary  opinion,  then  both  orders  are  to  be 
quashed. 

Biggs  Andrews,  in  support  of  the  order  of  sessions.  The 
second  contract  was  a  general  hiring.  The  King  v.  Stock- 
bridge  (a).  The  King  v.  Worjield  (6).  There  the  master 
applied  to  the  servant,  here  the  servant  applies  to  the  mis- 
tress. There  is  no  other  difference  between  the  cases. 
The  King  v.  Long  Whatton  (c)  shews  that  a  contract  for  a 
less  period  than  a  year  preceding  the  general  hiring  is  im- 
material. "  You  may  go"  implies  a  controul  over  the  ser- 
vant. There  are  two  recent  cases  connected  with  this 
subject,  but  they  are  distinguishable  from  the  present.     In 

(«)  Burr.  S.  C.  759.        {h)  5  T.  R.  506.  (c)  5  T.  R.  447. 
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18«8.         The  King  against  Christ's  Parish,  York  (a),  the  hiring  was 

The  Kino      *^  '^"^  ^^  ^^  chose  to  stop.     In  3%e  King  against  Great 

V.  Bowden  (b),  the  hiring  was  considered  insufficient,  because 

THE  Great     ^^®  servant  was  at  liberty  to  leave  at  any  time.     In   that 

Cambridge,    case  Bayletf,  J.  said  that  if  it  had  been  not  so  found,  the 

Court  would  have  said  that  it  was  a  general  hiring.     The 

pauper  served  more  than  twelve  months,  from  which  a  hiring 

may  be  implied,  as  the  law  implies  a  general  hiring  from 

the  mere  fact  of  service,  and  it  lies  upon  the  other  side  to 

shew  that  there  are  sufficient  circumstances  to  prove  that 

the  hiring  was  not  yearly.    The  King  v.  Long  Whatton  (c). 

Flannagan  and  Kelli/,  contrd.  No  express  hiring  for  a 
year  is  found.  An  indefinite  hiring  might  furnish  ground 
for  inferring  a  yearly  hiring,  but  the  Court  of  Quarter 
Sessions  has  not  drawn  that  inference.  Where  there  is  no 
previous  express  contract,  what  the  master  said  must  be 
taken  as  descriptive  of  the  contract. 

Bayley,  J. — The  justices  are  to  ascertain  the  facts  and 
draw  the  proper  conclusion.  Here  they  have  said  that 
the  hiring  was  for  a  year.  We  must  see  if  there  are  pre- 
mises from  which  this  conclusion  cannot  be  drawn.  The 
first  hiring  was  for  a  fortnight  or  three  weeks.  Then  came 
the  conversation  with  Miss  Henley,  in  which  the  pauper  is 
told  that  she  may  sleep  in  the  house  and  shall  be  provided 
with  clothes.  If  the  servant  is  to  receive  clothes,  it  may  be 
presumed  that  he  is  to  remain  in  the  service  until  he  has 
earned  his  clothes.  I  think  the  justices  had  grounds  for 
finding  this  to  be  an  indefinite  hiring.  Miss  Henley  after- 
wards told  her  she  might  get  a  place  elsewhere  if  she  could. 
But  that  alone  could  not  vary  the  already  existing  contract 
of  general  hiring.  The  leave  of  absence,  if  that  leave  was 
not  contemporaneous  with  the  original  contract,  could  not 

(a)  3  D.  &  R.  3U  ;  3  B.  &  C.  459.         (c)  5  T.  R.  447. 

(b)  Ante,  voJ.  i.  13 ;  7  B.  &  C.  245. 
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prevent  an  indefinite  hiring.     I  cannot  say  the  justices  had 

no  premises  from  which  they  could  come^to  the  conclusion  xhe  King 
that  this  was  a  yearly  hiring ;  and  if  they  had,  it  is  not  for  v. 

this  Court  to  enquire  whether  they  have  come  to  a  proper  j^^,  Gbbat, 

conclusion  or  not.  Cambbidob. 

LiTTLEDALE,  J. — The  Court  of  Quieirter  Sessions  were 
the  judges  of  the  question  of  fact,  whether  or  no  there  has 
been  a  yearly  hiring.  I  cannot  say  they  had  not  any  pre- 
mises from  which  this  conclusion  could  have  been  drawn, 
though  from  the  same  premises  1  should  have  come  to  a 
contrary  conclusion. 

Parke,  J. — If  it  is  not  necessary  for  us  to  state  what 
conclusion  we  should  have  come  to  if  the  case  had  been 
originally  presented  to  us,  it  is  enough  to  say,  that  the 
Court  of  Quarter  Sessions  was  at  liberty  to  draw  the  infer- 
ence which  has  been  drawn. 

Bay  LEY,  J. — I  wish  the  justices  would  exercise  their 
own  judgment  upon  matters  of  fact. 

Order  of  Sessions  confirmed  (a), 
(a)  See  the  next  case. 


aninn« 


The  King  v.  The  Inhabitants  of  St.  Martin,  Leicester. 

Francis  ward  and  Mary  his  wife,  and  their  four  a, 
children,  were  removed  from  Great  Bowden,  in  the  county  ^Pt'i**"   ^ 
of  Leicester,  to  St.  Martin,  Leicester ;  and  upon  appeal  the  lad  coming  in 

Court  of  Quarter  Sessions  confirmed  the  order  of  removal,  but^yoa^mB? 

stay  till  he 
comes.''     jB.  was  to  have  board, lodging,  and  vails.    The  other  lad  came  but  did  not 
remain.  B,  continued  in  the  service  three  years  without  anything  further  passing.   The 
Court  of  Quarter  Sessions  is  at  liberty  to  infer  a  general  hinng. 
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subject  to  the  opinion  of  this  Court  upon  the  following 

TbeKiHO     c*s®-— 

V.  Francis  Ward,  the  pauper,  being  then  about  fourteen  years 

Leici^teb!'  ^'^*  ^'^"^  *"  company  with  his  father  to  the  house  of  one 
Neqle,  an  innkeeper,  in  the  parish  of  St.  Martin,  Leicester, 
and  stated  to  Neale  that  he  had  heard  that  he  wanted  a  lad; 
Neale  answered  that  he  had  a  lad  coming  in  a  fortnight,  but 
that  the  pauper  might  stay  for  that  fortnight  till  the  other  lad 
came.  The  pauper  was  to  fill  the  situation  of  boots  and  tap 
boy.  He  was  to  have  his  board  and  lodging  in  the  house, 
and  the  vails  which  he  might  obtain  in  that  employment.  At 
the  end  of  the  fortnight  the  other  lad  came,  but  was  not  en- 
gaged by  Mr.  Neale,  and  the  pauper  continued  in  the  service 
without  any  thing  further  passing  between  him  and  Mr. 
Neale,  for  a  period  of  three  years  and  a  quarter,  at  the  end 
of  which  time  the  pauper,  bearing  that  the  place  of  hostler 
at  another  inn  was  vacant,  went  and  engaged  it  without  con- 
sulting his  master,  and  removed  into  it  on  the  following  day, 
Neale  telling  the  pauper,  that  if  it  was  his  mind  to  go  he 
believed  he  must.  The  Court  of  Quarter  Sessions  found 
that  there  was  an  implied  hiring  for  a  year. 

Denman  and  Reader,  in  support  of  the  order.  There 
were  no  premises  to  warrant  the  conclusion  to  which  the 
Quarter  Sessions  have  come,  but  the  propriety  of  which 
they  have  submitted  to  this  Court.  Unless  service  without 
any  hiring  be  sufficient,  this  order  cannot  be  supported. 
The  King  v.  Christ's  Parish,  York  (a).  [^Bayley,  J.  There 
it  was  part  of  the  original  bargain  that  the  pauper  was  to 
jstay  as  long  as  he  pleased.]  The  King  v.  Great  Bowden  (A). 
[Bayley,  J.  In  that  case  it  was  part  of  the  original  terms 
that  the  pauper  should  be  at  liberty  to  quit].  The  same 
ground  exists  here.  The  Court  has  gone  far  enough  in 
holding  service  to  amount  to  a  hiring,  though  a  hiring  may 
.  be  reasonably  inferred  where  the  service  is  in  husbaudry. 

(a)  5  D.&  R.  314;  3  B.&C.  459.  (6)  Ante,  vol.  i.  13. 
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Here  the  Court  are  in  possession  of  the  whole  history  of  the         1828. 

transaction.     The  hiring;  was  merely  until  another  lad  should     Ji^^i^ 

o  J  The  Kino 

come.     There  must  be  a  contract  of  some  sort  or  other.  xt, 

Gregory-Stoke  v.  Pitminster  {a).    There,  besides  four  years'     Lekest"b!' 
service,  an  actual  retainer  was  proved,  and  the  Court  said 
that  there  must  be  an  obligation  to  stay  {b).     In  The  King  v. 
Weyhill(c)  the  words  were,  "  Go  into  Ned  Hill's  place." 
Here  it  is  not  proved  what  the  hiring  of  the  former  servant 
was.    It  is  stated  in  the  case  that  the  pauper  received  vails; 
but  that  is  consistent  with  either  species  of  hiring.    The 
master's  saying  that  if  the  pauper  had  a  mind  to  go  he  be- 
lieved he  must,  shews  that  no  contract  existed  under  which 
the  pauper  was  bound  to  stay.     [Bayley,  J.  Supposing  it 
had  been  said  *'  Do  you  want  a  lad  ?"  and  the  master  had 
answered  **  I  do,"  and  he  had  gone  into  the  service  ?]  That 
would  have  been  a  general  hiring;   but  here  the  answer 
would  have  been  different;  the  term  of  the  hiriqg  would 
have  been  mentioned.     In  The  King  v.  Great  Bowden  (d), 
it  was  said,  ''  The  one  is  bound  to  serve,  the  other  to 
employ,  (for  a  year.)     If  that  is  not  the  understanding,  it  is 
not  a  general  hiring,  but  a  hiring  for  a  less  period  than  a 
year."     Here  the  understanding  of  the  parties  is  shewn  by 
their  acts. 

Jeremy,  contrd,  was  stopped  by  the  Court. 

Bayley,  J. — The  Court  of  Quarter  Sessions  were  war- 
ranted in  coming  to  the  conclusion  they  have  come  to. 
The  pauper  applied  to  the  master  to  know  whether  he 
wanted  a  servant.  If  he  had  been  then  taken,  and  nothing 
had  been  said  about  the  terms,  or  nothing  more  than  what 
the  law  implied,  it  would  have  been  a  hiring  for  a  year. 
The  master  gives  a  reason  for  making  a  temporary  bargain. 
"  I  have  another  coming  in  a  fortnight."  The  other  lad 
comes,  but  he  does  not  suit,  and  goes  away.     The  pauper 

(a)  «  Bott,  P.L.  183.  (c)  1  W.  Bla.  206. 

(h)  Sed  vide  2  Bott,  P.  L.  184.         {d)  Ante,  vol.  i.  16. 
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continues  in  the  service  without  any  thing  further  passing. 
j^^^^     Then  is  the  relation  of  inhster  and  servant  created,  and  for 
V-  what  time  f    The  understanding  which  exists  in  the  mind 

St    ^^  AW.TTW  •■* 

Leicesteb/   ^^  ®^^^  might  be  taken  into  consideration  by  the  justices  at 
sessions;  and  if  they  were  satisfied  that  the  hiring  for  a  year 
was  dispensed  with  only  because  ttne  other  lad  was  ex- 
pected, they  might  take  into  their  consideration  what  passed 
at  the  original  treaty;  they  might  infer  an  agreement  to  serve 
upon  the  terms  which  the  original  agreement  would  amount 
to,  supposing  the  lad  not  to  be  mentioned,  or  supposing  the 
pauper  had  been  told,  generally,  that  he  was  to  fill  the  sitna* 
tion  of  boots  and  tap  boy,  and  have  his  board,  and  lodging, 
and  vails,  which  would  have  constituted  a  yearly  hiring.  The 
justices  were  therefore  warranted  in  inferring  that  he  be* 
came  a  yearly  servant.    In  the  case  of  The  King  v.  Pet^ 
dleton  (a),  in  which  the  service  was  under  an  unstamped 
agreement,  it  was  expressly  found  that  no  new  agreement 
had  been  made.    This  the  Court  held  to  be  equivalent 
to  nothing  having  passed.    There  an  express  hiring  was 
.negatived.    So  here  the  justices  at  sessions  were  the  proper 
persons  to  form  a  judgment  as  to  the  footing  upon  which 
the  pauper  remained  in  the  service  after  it  was  ascertained 
that  the  other  boy  did  not  suit  the  place.     They  were  to 
draw  their  conclusion,  and  were  at  liberty  to  find  an  im- 
plied yearly  hiring. 

Little  DALE,  J. — I  think  this  order  must  be  affirmed. 
I  found  my  opinion  entirely  upon  the  circumstance  of  there 
being  facts  to  warrant  the  finding.  I  am  not  prepared  to 
say  that  I  should  have  come  to  the  same  conclusion. 

Parke,  J.  concurred. 

Order  of  Sessions  affirmed. 

(a)  15  East,  449. 
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Manley  V.  Mayne. 

IHE  plaintiff  having  become  bankrupt  after  declaration  Where  a  de- 
and  before  plea,  and  the  action  being  continued  for  the  tains  security 

benefit  of  the  assiifhees,  Talfourd,  for  the  defendant,  ob-  forcosteonthe 

.      J  ,     ^  .    '        "^  ground  that 

tained  a  rule  for  security  for  costs.  the  plaintiff  is 

become  bank- 
rupt, and  that 
Steer,  who  was  instructed  to  shew  cause,  admitted  that  the  action  is 

he  could  not  resist  the  rule,  but  submitted  that  it  should  be  ^s"ai»i|^eei 
made  a  term,  that  the  defendant  should  not  plead  the  bank-  he  roust  ua- 
ruptcy  of  the  plaintiff.     In  a  late  case  (a),  the  Court  dis-  pi^^^  ^^ 
charged  a  rule  for  security  for  costs,  on  the  ground  that  the  bankruptcy, 
defendant,  after  obtaining  such  rule,  had  pleaded  the  bank- 
ruptcy of  the  plaintiff  (6) ;  and  there  seems  to  be  no  reason 
why  the  Court  should  not  interfere  d  prio$i. 

Baylet,  J.  (c). — It  would  be  unreasonable  that  the  defend- 
ant should  obtain  security  for  costs  on  the  ground  that  the 
action  is  prosecuted  not  by  the  plaintiff  himself,  but  by  his 
assignees,  and  then  turn  the  plaintiff  round  on  an  objection 
which  is  personal  to  the  plaintiff. 

Talfourd,  for  the  defendant,  consenting  to  this  term. 

Rule  absolute. 

(a)  Minchin  v.  Hart,  1  Chitt.  action,  as  in  both  cases  the  bank- 
Rep.  215.  ruptcy  occurred  afler  the  action 

(b)  This  would  be  a  plea  in  bar      had  been  commenced. 

of  the  Jurther  maintaining  of  the         (c)  The  only  Judge  in  Court. 
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HiGOINS  V.  WiLLES. 

The  Coart  will  A  RULE  nisi  for  an   attachm^it   for   the  non-perform- 

tech*  ^t*for    ^°^®  ^^  ^^  award  having  been  obtained, 

the  non-pay- 

mandofino-         Armstrong  now  shewed  cause.     This  application  is  re- 

ney  awarded,  gisted  on  two  grounds.  1st.  The  award  is  not  of  such  a 
after  an  action  .  ,  ^         i  i  i  . 

on  the  award   nature  as  to  make  it  proper  to  be  enforced  by  attachment. 

commenced  'pj^g  question  submitted  to  the  arbitrator  was,  whether 
and  discon-  ^  .  . 

tinned,  where  Willes  was  liable  to  pay  interest  upon  certam  money  trans- 
no^t  ^ndTng  S  ^^^^^^  between  him  and  Higgins  ?  The  arbitrator  ought 
the  time  of  the  to  have  ascertained  the  amount,  and  not  to  have  delegated 
^An  award,  ^^^  authority  to  otiMrs.  [Bayley^  J.  If  he  gives  you  the 
fixing  the  rule   j^[q  \^y  ^hich  the  amount  is  to  be  ascertained,  the  real  is 

for  calculating  "  ^     ,  ,•  .       t      i  •        i 

the  amount  of  niere  matter  of  addition.]  it  was  not  meant  tbat  the  money 
™^d*without  ^^^^^^  ^®  immediately  paid,  but  merely  that  the  liability 
steting  the  should  be  ascertained.  By  enforcing  the  paymenl  fay  at- 
^tculation^  is  tachment,  the  party  loses  his  set-off,  whereas  if  Higgim  is 
sufficiently       left  to  his  action,  no  injustice  will  be  done  to  either  party. 

In  Badley  v.  Loveday  (n),  the  Court  of  C.  P.  refused  to 
grant  an  attachment  pending  an  action  on  the  awardi;  nor 
would  they  allow  the  plaintiff  to  waive  the  action,  to  enable 
him  to  apply  for  an  attachsient  on  tbe  ground  ibal  by 
bringing  the  action  the  plaintiff  has  made  his  election.  So 
here  the  plaintiff,  by  bringing  his  action,  has  waived  his 
right.  He  has  made  his  election ;  what  is  done  afterwards 
is  immaterial.  In  Badley  v.  Lovtday  it  was  expressly 
determined,  that  a  plaintiff  could  not,  by  discontinuing  the 
action^  restore  himself  to  his  election. 

Alder soHy  contr^,  was  stopped  by  the  Court. 

Bayley,  J. — The  affidavits  do  not  shew  whether  the 
action  was  pending  at  the  time  the  demand  was  made.   But 

(fl)  1  B.  &P.  81. 
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in  order  to  repel  the  application,  it  lay  upon  the  party  re- 
sisting it  to  shew  that  the  action  was  pending  when  the  de- 

1  J  T  •  ^  •  HlGGINS 

mand  was  made.     It  seems  to  me,  therefore,  that  we  are  t?. 

not  precluded,  by  the  decision  in  Badley  v,  Loveday,  from       Willes. 
granting  the  attachment. 

Rale  absolute. 


Tlie  King  v.  The  Inhabitants  of  St.  Ann's, 

Blackfriars. 

Sophia  gyles,  wife  of  John  Gyles,  who  was  absent  Payment  of 
from  her,  and  their  two  lawful  children,  viz.  John,  aged  six  f"'^?  ^'^^  "* 
years,  and  Benjamin^  aged  two  years,  were  removed  from  not  confer  a 
the  parish  of  St.  Ann's,  Blackfriars,  in  the  city  of  London,  *^    ^^ 
to  the  parish  of  Christchurch  in  the  same  city.     The  Court 
of  Quarter  Sessions  confirmed  the  order,  subject  to  the  opi- 
nion of  this  Court  upon  the  following  case. 

John  Gyles,  the  pauper's  husband,  occupied  part  of  a 
house  in  Warwick-lane,  in  the  appellant  parish  of  Christ- 
church,  of  the  yearly  value  of  20/.,  for  several  months  in  the 
year  1821  ;  and  during  that  time  he  was  rated  to  and  paid 
two  quarters'  watch  rates  for  the  ward  of  Farringdon- Within, 
in  which  ward  the  said  house  is  situated.  The  city  of  Lon- 
don is  divided  into  twenty-six  wards,  and  the  wards  into 
precincts.  The  ward  of  Farringdon-Wilhin  contains  seven- 
teen precincts ;  and  the  house,  in  respect  of  which  the 
watch  rates  were  paid  by  John  Gyles,  is,  with  regard  to 
ward  matters,  in  St.  Ewin*s  and  not  in  Christchurch  pre- 
cinct. The  watch  rate  is  made  by  the  aldermen  and  com- 
mon councilmen  of  each  ward,  under  the  authority  of  the 
statute  10  Geo.  2,  c.  22,  s,  2,  which  enacts,  **  for  the  better 
raising  and  levying  of  moneys  for  paying  the  wages  of  the 
watchmen  and  beadles,  and  other  charges  incident  thereto, 
that  the  mayor,  aldermen  and  commons  of  the  said  city  of 
London^  in  common  council  assembled^  every  year,  shall 
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then  and  there  determine  and  direct  what  sum  and  sums  of 
The  Kino  iMoney  shall  be  raised  and  levied  upon  each  respective  ward, 
^-  ^  for  answering  the  purposes  aforesaid;  and  for  raising  the 
Blackfriars  said  several  sums  of  nioney^  to  direct  the  alderman^  de- 
puty, and  common  councilmen  of  each  and  every  of 
the  respective  wards  in  the  said  city  of  London  and  liberties 
thereof  to  make  an  equal  rate  and  assessment  upon  all  and 
every  the  person  or  persons  who  do  or  shall  inhabit^  hold, 
occupy,  or  enjoy  any  land,  house,  shop,  warehouse,  or  other 
tenement  within  their  respective  wards,  (regard  being  had 
in  making  the  said  rates  to  the  abilities  of,  and  likewise  to 
the  rent  paid  by,  the  several  inhabitants  and  occupiers  so  to 
be  rated  and  assessed).  And  the  alderman,  deputy,  and 
common  councilmen  of  each  ward  of  the  said  city,  are 
hereby  authorised  and  required  to  make  such  rate  and 
assessment  for  their  respective  wards,  in  such  manner  and 
form  as  shall  be  so  directed  by  the  said  court  of  common 
council,  which  rates  or  assessments  shall  be  collected  quar- 
terly from  the  several  inhabitants  or  occupiers  in  each  of 
the  said  several  wards  by  the  several  constables  for  the  time 
being  of  the  several  precincts,  or  by  the  beadles  in  each  of 
the  said  respective  wards,  as  the  alderman,  deputy,  and 
common  councilmen  of  each  ward  shall  direct  and  appoint; 
and  in  case  of  non-payment,  the  lord  mayor,  or  the  alder- 
man of  the  ward  wherein  the  premises  are  situated,  may 
grant  a  warrant  to  the  collector  to  levy  the  same.  The 
form  of  the  watch  rates  in  question  (varying  the  time  for 
which  each  was  respectively  made)  was  as  follows  : — 

"  London. — A  rate  and  assessment  made  upon  the  several 
persons  who  inhabit,  hold,  occupy,  and  enjoy  any  land, 
house,  warehouse,  or  other  tenement  within  the  ward  of 
Farringdon-Within,  (the  precincts  of  Blackfriars  and  Monk- 
well  excepted,)  for  raising  money  to  pay  the  watchmen  and 
beadles  appointed  for  the  said  ward,  and  other  charges  inci- 
dent thereto,  (except  the  watchmen  of  the  aforesaid  pre- 
cincts,) for  one  quarter  of  a  year,  from  the  25th  of  March 
to  the  24th  of  June,  182  J,  pursuant  to  an  act  of  common 
council  of  the  year  1820. 
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The  King 

v. 

St.  Ann's, 

bl4ckfriabs. 


The  question  for  the  opinion  of  the  Court  of  King's 
Bench  is,  whether  such  rate  is  one  of  the  public  taxes  or 
levies  within  the  statute  3  Will,  3,  c.  1 !,  or  any  subsequent 
act,  the  being  charged  with  and  paying  towards  which  con- 
fers a  settlement  on  the  party  so  charged  and  paying. 

Adolphus  and  Brodrick,  in  support  of  the  order.  The 
pauper's  husband  gained  a  settlement  under  3  fV*  S^  M. 
c.  II,  which  enacts,  (s.  6,)  "  that  if  any  person  who  shall 
come  to  inhabit  in  any  town  or  parish  shall  be  charged  with 
and  pay  his  share  towards  the  public  taxes  or  levies  of  the 
town  or  parish^  then  he  shall  be  adjudged  and  deemed  to 
have  legal  settlement  in  the  same,  though  no  such  notice  in 
writing  be  delivered  and  published  as  is  hereinbefore  re- 
quired." In  Rex  V.  Bramley  (a),  this  Court  held  that  pay- 
ment of  land  tax  came  within  the  meaning  of  that  act. 
Lord  Hardwicke  there  says,  "  The  great  doubt  has  been 
whether  the  legislature  did  not  mean  parochial  taxes ;  but 
this  has  been  long  gotten  over,  and  the  land  tax  has  been 
holden  to  be  within  the  act,  from  the  notice  of  inhabit- 
ancy that  arises  by  the  party's  being  assessed  and  paying  it." 
Rex  V.  Mitcham{b).  [Bat/lei/,J.  The  difficulty  is,  that  this  is 
not  a  parochial  tax,  nor  collected  by  parish  officers.]     The 


(a)  Burr.  S.  C.  75. 


(6)  Caldec.276. 
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1828.         question  is,  whether  this  is  not  sufficient  notice  that  the 
,Zr^^^^       party  is  becoming  a  parishioner. 

V, 

St.  Ann's,  Bayley,  J. — Payment  of  county  rates  does  not  confer 

a  settlement  {a).  This  is  not  a  parochial  benefit ;  the  object 
of  the  rale  is  the  benefit  of  the  ward.  The  principle  of 
every  case  is  that  the  parish  have  notice. 

The  other  Judges  concurred. 

Order  quashed. 

BoUand  and  Payne  were  to  have  argued  against  the 
order. 

{a)  Cases  of  Settlemene,  1 ;  2  Nolan,  107. 


The  King  v.  The  Inhabitants  of  Mattishall. 

Where  mone)f  JEREMIAH  TAYLOR  and  Ann  his  wife  were  removed, 
W^he'over-  ^^  ^"  order  of  two  magistrates,  from  Norwich  to  Mattis^ 
seers  lo  an  in-  hall,  iu  Norfolk.  The  Court  of  Quarter  Sessions  confirmed 
be  appren-        ^^^  order,  subject  to  the  opinion  of  this  Court  upon  the 

ijced,  for  the     following  case  : — 
purpose  of  pro-         x  •    i    # 

viding  her  with       Jeremiah  Taylor y  on  the  Sunday  mommg  fortnight  be- 

clothes,  the  f^^.^  Christmas,  1 820,  when  he  was  living  at  Mattishall 
indenture  is  '  '  ° 

void  unless  with  his  father  and  mother,  was  informed  that  Joseph 
by  uvo  justices  MiddleloH,  a  blacksmith  living  at  tfymondham,  wanted  a  lad. 
unddF56  Geo.  Taylor  went  to  Middletons  the  next  day,  when  they  agreed 

that  Taylor  should  go  on  the  Tuesday  following,  and  should 
stay  a  month  upon  liking,  and  that  if  they  liked  each  other, 
he  should  be  apprenticed  to  him  for  three  years.  Taylor 
went  to  Middkton's  on  the  Tuesday  following,  and  con- 
tinued with  him  for  a  month.  At  the  expiration  of  the 
month  the  indenture  (a  copy  of  which  is  annexed)  (b\  was 

(6)  The  indenture  was  for  three  years,  but  in  other  respects  was  in 
the  common  form. 
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executed;    Taylor  served  under  that  indenture  for  three         18^8. 

years,  living  during  all  that  time  with  Middltton.  Middleton,     j^^  ^^^^ 

before  the  indenture  was  executed,  said  the  pauper  should  v. 

have  some  better  clothes,  and  the  pauper  thereupon  applied 

to  the  parish  officers  of  Mattishall.    The  parish  officers, 

who  are  die  attesting  witnesses  to  the  indenture,  agreed  to 

give  him  2/.  at  the  execution  of  the  indenture  to  buy  clothes, 

and  2/.  more  for  the  same  purpose  at  the  end  of  the  year. 

They  gave  the  first  2/.  to  the  pauper's  mistress,  who  laid  it 

out  for  him  in  the  purchase  of  clothes.     At  the  end  of  the 

year  the  other  2/.  was  paid  to  the  pauper. 

jp.  Kelly y  in  support  of  the  order  of  sessions.  This  case 
depends  upon  56  Geo.  3,  c.  Id9i  s.  1 1,  which,  after  reciting 
that  the  salutary  provisions  enacted  by  an  act  passed  ia 
the  forty-third  year  of  the  reign  of  her  late  Majesty  Queen 
Elizabeth,  intituled  '^  An  Act  for  the  relief  of  the  Poor," 
are  frequently  evaded  in  the  binding  out  of  poor  children, 
and  the  premium  of  apprenticeship,  or  a  part  thereof,  is 
clandestinely  provided  by  parish  officers,  who  are  thus  en- 
abled to  bind  out  such  poor  children  without  the  sanction 
of  justices  of  the  peace,  enacts,  ^'  that  after  the  1st  day  of 
October,  1816,  no  indenture  of  apprenticeship,  by  reason 
of  which  any  expense  whatever  shall,  at  any  time,  be  in- 
curred by  the  public  parochial  funds,  shall  be  valid  or  effec- 
tual, unless  approved  of  by  two  justices  of  the  peace,  under 
their  hands  and  seals,"  according  to  the  provisions  of  the 
said  act  and  of  this  act.  It  is  said  that  the  introductory 
part  relates  to  premium  only,  and  that  the  enacting  part  is  • 

controlled  by  the  preamble ;  but  if  this  be  an  expense  in- 
curred by  the  parochial  funds  by  reason  of  the  indenture,  it 
is  within  the  meaning  of  the  act.  It  seems  impossible  to 
contend  that  this  was  not  an  expense  incurred  by  reason  of 
indenture. 

Chitty,  contra.     This  was  a  good  apprenticeship.     In 
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1828.         The  King  v.  Aru7idel{a).     [Parke,  J.  Nothing  turns  upon 
^^^'^'^^      what  the  law  was  before  the  statute.]     The  mere  interven- 
9.  tion  of  the  parish  officers,  and  a  donation  from  them,  do 

Mattishall.  j^Qi  deprive  the  master  or  the  apprentice  of  their  respective 
rights,  The  King  v.  Leighton  (6).  Overseers  frequently  ad- 
vance money  to  parishioners  to  prevent  their  becoming 
chargeable.  The  parish  officers  do  not  here  piovide  a  pre- 
mium or  compel  the  binding.  Nor  is  it  found  that  any  ex- 
pense was  incurred  by  the  parochial  funds.  The  case  is 
not  within  the  words  or  the  spirit  of  the  act. 

Bay  LEY,  J. — The  order  of  sessions  is  right.  The  en- 
acting part  of  this  statute  clearly  goes  beyond  the  recital ;  if 
it  did  not  I  could  not  say  that  this  money  was  paid  as  a  pre- 
mium. It  was  in  fact  paid  to  enable  the  apprentice  to 
make  a  better  appearance.  The  boy  applies  not  to  the 
father  or  mother,  but  to  the  overseers;  upon  which  they 
supply  him  with  2/.,  and  promise  0,1,  more  at  the  end  of  the 
year.  The  case  does  not  state  that  they  paid  the  money 
out  of  the  parochial  funds;  but  they  were  applied  to  as 
overseers,  and  the  presumption  therefore  is,  that  the  pay- 
ment was  made  out  of  parish  funds ;  if  it  were  not  so,  that 
fact  might  have  been  easily  set  right  at  sessions.  The 
Court  of  Quarter  Sessions  could  not  have  arrived  at  the 
conclusion  to  which  they  came,  if  they  had  not  inferred 
that  the  payment  by  the  overseers  was  made  not  out  of  pri- 
vate but  out  of  parochial  funds.  If  that  be  so,  then  look  to 
the  words  of  the  act.  "  By  reason  of  which  any  expense 
whatever  shall,  at  any  time,  be  incurred  by  the  public  paro- 
chial funds.''  The  money  in  question  was  paid  because  the 
master  objected  to  taking  the  apprentice  unless  an  expense 
was  incurred  by  the  parish.  It  seems,  therefore,  to  fall 
within  the  act. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.     It  is  said, 

(a)  5  iM.  &  S.  257.  (6)  4  T.  R.  732. 
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that  some  gentlemen  advance  money  to  parishioners  out  of  i828. 

their  own  money,  to  prevent  their  becoming  a  burthen  on  ^-^^/-^^ 

the  parish ;  if  that  had  been  so  here,  the  case  would  have  y^ 

stated  that  j4.  B.  and  C.  D.,  being  parish  officers,  advanced  Mattishall. 
the  money  out  of  their  own  pockets. 

Parke,  J. — It  must  be  taken  to  be  money  advanced  by 

them  as  overseers  on  this  finding,  not  out  of  their  own 

pockets. 

Order  confirmed. 


Morgan,  Esq.  v.  Sir  Lucius  Curtis,  Bart. 

C/ASE.    The  declaration  stated  that  the  plaintiff  was  pos*  A  right  to  a 
sessed  of  a  certain  messuage,  with  the  appurtenances,  in  the  ^'^t^bv  feciS- 
parish  of  Catherington,  in  the  county  of  Southampton,  and  tj  or  by  pre- 
inhabited  and  dwelt  with  his  family  therein  ;  and  by  reason      where  the 
thereof  ought  to  have  for  himself  and  his  family,  inhabiting  prescnpuon 
the  said  messuage,  the  use  and  benefit  of  a  certain  pew  rupted  the 
in  the  chancel  of  the  parish  church  of  Catherington,  to  hear  J."*"^  d^r^ore- 
and  attend  divine  service  therein,  as  to  the  said  messuage  sume  a  faculty 
belonging  and  appertaining ;  and  that  defendant  wrongfully  disturbed  pos- 
entered  and   caused  and  procured  other  persons  to  enter  session. 
said  pew,  during  the  celebration  of  divine  service,  whereby 
plaintiff  could  not  have  or  enjoy,  &c. :  Plea,  not  guilty. 
At   the  trial    before  Park,  J.  at  the  last  assizes  for  the 
county  of  Hants  (a),  the  following  facts  appeared.     The 
pew  in  question  was  built  in  the  year    1773  by  the  late 
Lord  Hoodf  who  had  then  lately  purchased  of  one  Collins 
a  cottage  in  Catherington.    Previously  to  the  erection  of 
this  pew,  the  site  was  occupied  by  two  old  open  seats  and 
a  box,  in  which  was  kept  the  Communion  plate,  and  an  old 
stool  outside  of  the  seats.     It  was  proved  that  Collins  had 
sat  in  these  old  seats;  but  the  same  witness  stated  that  many 
strangers  sat  there  also,  and  that  the  vicar  and  the  lay  rector,  ^ 

(a)  Counsel    for    the    plaiutitT,      tor  the  defendant,  Sclwt/n,  FolUn^ 
Merewether,  Serj.,  and  Dampier;      and  Manning. 
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and  one  Tooker,  had  closed  seats  in  the  chancel.  It 
appeared  that  in  1809  the  steps  leading  from  the  aisle  to 
the  altar,  and  also  the  top  of  the  communion  table,  had 
been  repaired  at  the  expense  of  the  parish.  The  present 
Lord  Hood,  who  was  examined  as  a  witness,  stated  that  be 
sold  Catherington  House  to  the  plaintiff  in  1803^  but  that 
he  never  sold  the  pew  with  the  property,  and  that  no  notice 
was  taken  of  the  pew  at  the  time  of  the  sale.  The  convey* 
ance  from  Lord  Hood  to  the  plaintiff  was  not  produced. 
The  defendant  (who  was  admitted  to  be  the  lay  rector) 
called  no  witnesses,  but  contended  that  no  right  to 
this  pew,  either  by  prescription  or  faculty,  had  been 
made  out;  and  the  cases  of  Stocks  v.  Booth  {a)  and  Crttf" 
Jiths  V.  Matthews  (6),  were  cited.  The  learned  Judge  told 
the  jury  that  there  was  no  doubt  as  to  the  law  of  the  case, 
which  bad  been  laid  down  distinctly  by  Mr.  Justice  Butter 
in  Stocks  v.  Booth;  that  he  was  of  opinion  that  the  evidence 
of  the  former  seats'  being  open  destroyed  the  prescription ; 
that  it  was  for  the  jury  to  say  upon  the  evidence  whe- 
ther any  faculty  existed ;  but  that  if  any  faculty  had  been 
granted,  it  might  have  been  ascertained  by  application  to 
the  office ;  and  that  it  would  require  strong  evidence  to  induce 
a  belief  that  the  bishop  would  grant  a  faculty  to  erect  a 
seat  in  a  chancel  belonging  to  a  lay  or  a  clerical  rector. 
The  jury  found  a  verdict  for  the  defendant. 

In  Michaelmas  term,  Merewether,  Serjt.,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection  and  that 
the  verdict  was  against  the  weight  of  evidence;  and  he  cited 
Rogers  v.  Brookes  (c). 


Manning  (with  whom  were  Setwt/n  and  Pollen)  now 
shewed  cause.  This  case  falls  within  the  rule  laid 
down  in  Griffiths  v.  Matthews,  That  was  a  claim  for  a 
pew  in  the  chancel,  and  the  Court  held  that  by  shewing 
the  origin  of  an  enjoyment  for  thirty  years,  the  prescrip- 


(fl)   IT.  11.  428. 
(6)  5  T.  R.  296. 


(c)  1  T.  R.  431, 11. 
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tive  claim  was  destroyed.  Rogers  v.  Brookes  is  very  dis- 
tinguishable. There  the  action  was  brought  against  a  mere 
wroi^-doer,  and  not  as  here  against  the  lay  rector.  In  that 
case  also  the  Court  merely  decided  that  there  being  some 
evidence  to  go  to  the  jury,  and  the  jury  having  found  a  ver- 
dict for  the  plaintiff,  they  would  not  disturb  that  verdict 
So  here,  if  the  jury  had  found  a  verdict  for  the  plaintiff,  the 
Court  periiaps  would  not  have  interposed  to  assist  the  de- 
fendant. But  the  case  having  been  properly  left  to  the 
jury,  and  the  jury  having  come  to  a  conclusion  which  was 
warranted  by  the  evidence,  there  is  no  ground  for  disturbing 
the  verdict.  Supposing  that  the  jury  had  power  to  presume 
a  faculty,  they  were  not  bound  to  do  so ;  and  although  the 
leaning  of  Courts  was  formerly  in  favour  -of  presumptions, 
the  course  now  is  forjudges  to  direct  juries  not  to  presume 
an  instrument  unless  under  all  the  circumstances  of  the 
case  they  actually  believe  that  the  particular  document  once 
existed;  Livett  v.  Wilson  {a).  Here  if  aoy  faculty  had 
been  granted,  the  grant  must  have  been  made  since  1773; 
and  proof  of  its  existence  might  have  been  obtained  by  ap- 
plying at  the  proper  office  of  the  diocese  of  Winchester, 
which  the  jury  knew  to  be  within  a  few  minutes'  walk  of 
the  place  where  the  Court  was  sitting. 
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Merewether,  Serjt.,  and  Dandier,  in  support  of  the  rule. 
In  Livett  v.  Wikon  the  right  of  way  had  been  constantly 
disputed.  Here  the  usage  has  been  altogether  interrupted 
during  what  may  be  called  the  incumbency  of  three  lay  im- 
propriators. This  is  precisely  within  the  case  of  Rogers  v. 
Brookes,  where  the  Court  said  that  after  so  long  a  posses- 
sion they  would  presume  anything  in  favour  of  the  rights. 
{^Bayley,  J.  There  the  pew  was  kept  locked  thirty-six 
years.]  Here  Lord  Hood  would  have  been  a  trespasser  in 
erecting  the  pew  if  he  had  no  right.  [Baj/let/,  J.  You 
would  he  under  another  difficulty;  if  the  new  pew  was  built 

(a)  3  Bingh.  115;  10  J.  B.  MoorC;  439.    And  see  Lopez  v.  Andrew, 
ante,  SQ9,  n. 


**»  _» 
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larger  than  the  old  seats,  the  presumption  would  not  be 
available  for  the  whole  of  the  pew.  The  difference  between 
an  open  and  a  closed  pew  is  so  strong,  that  the  probability 
is  that  as  soon  as  the  party  had  ascertained  his  rights  be 
would  inclose.]  Supposing  the  right  to  the  chancel  to  have 
been  in  the  lay  rector,  there  was  sufficient  here  to  authorise 
the  jury  to  presume  a  grant  from  him.  And  though  in  Clif" 
ford  V.  Wicks  {a)  it  was  held  that  the  grant  by  a  lay  impro- 
priator of  part  of  the  chancel  to  a  man  and  his  heirs  and 
assigns  was  not  valid,  that  decision  proceeded  from  the 
principle  that  such  an  interest  could  not  be  limited  to  a 
man  and  his  heirs.  There  is  a  case  in  Noy,  133  (6),  which 
shews  that  a  man  may  have  a  seat  in  a  chancel  by  prescrip- 
tion, and  the  jury  may  presume  a  grant  by  the  lay  rector 
with  the  assent  of  the  ordinary.  [Bayley,  J.  There  must 
be  a  faculty  to  enable  you  to  exclude  the  parishioners.] 
Clifford  V.  Wicks  was  followed  up  by  Mainwaring  v. 
Giles  (c).  Griffiths  v.  Matthews  is  clearly  distinguishable. 
There  the  new  seat  was  not  connected  with  the  pre-existing 
right.  The  circumstance  of  the  old  seat's  being  open  does 
not  destroy  the  prescriptive  right.  It  was  rather  a  question 
of  comfort,  and  the  occupiers  of  the  old  house  might  be 
satisfied  with  an  open  seat.  The  preponderance  of  reason, 
if  not  of  authority,  is  in  favour  of  the  jurisdiction  of  the 
ordinary  in  the  chancel ;  and  the  churchwardens,  by  whom 
he  acts,  might  put  parishioners  in  the  pews  in  the  chancel, 
if  they  were  not  used  by  the  persons  to  whom  they  be- 
longed. The  distinction  is  between  private  chancels,  which 
would  not  have  existed  had  they  not  been  built  by  the  per- 
sons to  whose  use  they  are  appropriated,  and  public  chan- 
cels in  which  the  altar  is  placed  for  the  use  of  the  parish  at 
large.  [Littledale,  J.  Tlie  ordinary  has  the  full  use  of  the 
public  chancel  for  the  purposes  of  religion,  as  to  order  the 
service  to  be  read  there.]  There  was  no  evidence  that  any 
other  person  sat  in  Lord  Hood's  seat  when  the  family  was 

(a)  1  B.  &  A.  498.  (f)  5  B.  &  A.  356. 

(6)  Halt  V.  Ellis. 
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there.  [Baylej/,  J.  The  fact  of  enlarging  the  pew,  though 
it  would  not  of  itself  destroy  the  prescriptive  right,  might 
operate  upon  the  jury  as  to  the  existence  of  such  prescrip- 
tive right;  since>  if  it  existed,  the  party  would  have  put  it  in 
hazard  by  the  enlargement].  The  lining  of  the  seats  was 
a  species  of  repairs.  IBayley,  J.  Lining  has  been  held  not 
to  be  repairing ;  it  is  what  has  been  called  by  the  plaintiff's 
counsel  a  question  of  comfort.  There  is  no  evidence  of  re- 
putation  as  to  the  right  from  persons  now  dead.  Little- 
dale,  J.  It  is  not  very  likely  that  the  occupier  of  a  cottage 
would  have  two  seats.  Bayley,  J.  In  Rogers  v.  Brookes 
the  lock  was  considered  a  very  strong  circumstance  to  shew 
that  the  new  pew  was  built  under  the  old  right].  It  was 
said  that  it  did  not  appear  whether  Lord  Hood  had  paid 
anything  to  the  rector  for  burying  in  the  chancel.  But  that 
was  requiring  of  the  plaintiff  to  prove  a  negative.  [Bayley  ^i. 
The  right  of  sepulture  is  quite  distinct  from  the  right  to  a 
pew.  Besides  which  it  acts  both  ways ;  for  supposing  it 
to  be  material,  no  evidence  was  given  of  the  exercise  of  any 
right  of  burial  in  respect  of  this  property  before  the  time  of 
Lord  Hood.  It  would  therefore  seem  to  be  a  concession 
confined  to  this  family]. 
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Bayley,  J. — I  see  no  ground  for  objecting  to  the 
manner  in  which  this  case  was  left  for  the  consideration  of 
the  jury.  The  plaintiff  was  bound  to  make  out  a  title  by 
prescription  or  by  a  grant  by  faculty.  It  is  not  sufficient  to 
say  that  under  somewhat  similar  circumstances  another  jury 
came  to  a  different  conclusion.  We  are  to  see  whether 
there  was  evidence  to  warrant  the  conclusion  to  which  this 
jury  has  come.  Where  you  have  an  inhabitant  in  a  parish, 
the  probability  will  be  that  he  will  have  some  permanent 
place  for  him  and  his  family  to  sit  in.  A  person  occupying 
a  respectable  station  is  not  each  time  he  comes  to  church 
to  wait  till  the  clerk  or  sexton  allots  a  sitting  to  him.  So 
if  a  person  has  a  house  of  considerable  size  in  the  parish. 
But  this  would  arise  from  concession  or  actual  allotment. 
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The  r^ht  is  virtually  in  the  ordinary,  and  that  right  is 
exercised  by  means  of  the  churchwardens,  and  they  place 
the  parishioners  in  the  different  pews.  In  many  churches 
this  power  is  never  exercised  by  the  churchwardens,  and 
particular  houses  and  particular  families  are  allowed  to  have 
permanent  pews.  The  pews  would  generaUy  go  with  the 
house;  but  mere  occupation  alone  is  not  sufficient  to  force 
the  jury  to  find  a  right.  Lapse  of  time  was  a  circum- 
stance which  the  jury  might  consider,  and  which  m^t 
be  fairly  pressed  upon  them.  But  the  plaintiff  here 
has  all  his  title  deeds ;  and  if  upon  searching  the  old 
title  deeds  any  mention  of  this  right  had  been  found,  the 
jury  might  have  formed  their  conclusion  accordingly.  It  is 
no  uncommon  thing  to  introduce  the  specification  of  a  pew 
into  title  deeds,  and  this  is  done  with  two  objects ;  to  have 
a  sort  of  warranty  of  the  right  from  the  vendor,  and  to  pos- 
sess documentary  evidence  of  the  right.  If  that  had  been 
required  in  the  present  instance  Lord  Hood  might  perhaps 
have  said,  I  will  not  put  in  it  into  the  conveyance,  because 
it  is  not  mentioned  by  the  older  deeds.  The  distinction 
between  Rogers  v.  Brookes  and  the  present  case  is  this,  that 
there  the  plaintiff  was  put  into  possession  by  the  clergyman 
and  parish  officers  when  the  church  was  rebuilt,  and  he 
locked  the  pew  up ;  and  the  Court  do  not  say  that  40  years 
were  sufficient,  but  they  rely  upon  the  locking  up  as  evi- 
dence of  a  pre-existing  right  The  jury  then  came  to  that 
conclusion,  and  perhaps  if  the  jury  had  come  to  the  same 
conclusion  in  this  case,  we  might  not  have  interfered  with 
their  finding,  but  if  this  was  purely  for  the  jury  and  there  is 
nothing  to  find  fault  with  in  the  direction  given  by  the 
learned  judge  we  cannot  send  the  case  to  a  new  trial.  Per- 
haps if  I  had  been  on  the  jury,  I  should  have  come  to  the 
same  conclusion,  but  that  it  is  not  necessary  to  consider. 
The  jury  were  asked  whether  there  was  a  prescriptive  right, 
or  whether  from  the  exclusive  possession  they  would  pre- 
sume a  faculty.  I  should  not  have  presumed  a  faculty. 
There  was  no  search  to  see  whether  a  faculty  could  be 
traced;  or  whether  there  was  any  defect  in  the  records.     So 
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if  there  had  been  a  grant  from  the  laj  rector,  the  presump- 
tion is,  that  the  grant  would  have  been  forthcoming.  In 
the  absence  of  such  evidence,  I  should  not  have  presumed 
a  faculty  or  a  grant. 
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LiTTLEDALE,  J. — I  scc  no  objection  to  the  learned 
judge's  direction.  The  question  of  prescription  was  left 
to  the  jury.  Lord  Hood  had  the  possession  and  per^- 
haps  the  exclusive  possession,  and  if  the  case  had  rested 
there,  and  no  evidence  had  been  given  as  to  the  origin  of 
that  possession,  a  jury  would  in  ordinary  cases  presume  a 
prescriptive  right.  But  we  are  let  into  the  origin  of  this 
possession,  and  we  have  no  statement  that  Collins  sat  there, 
except  from  a  person  who  states  that  other  persons  sat  there 
abo.  In  the  absence  of  evidence  we  must  look  to  proba- 
bilities. The  case  is  much  too  vague  to  say  that  the  jury 
were  bound  to  come  to  a  different  conclusion.  I  do  not 
say  that  the  jury  might  not  have  come  to  a  different  conclu* 
sion.  If  any  faculty  had  existed,  it  might  have  been  easily 
found  in  the  Bishop's  Register. 

Parke,  J. — I  think  we  ought  not  to  send  this  case  to  a 
new  trial.  With  respect  to  misdirection  the  case  was  left  to 
the  jury  in  much  the  same  terms  as  were  used  by  Mr.  Justice 
Bulter  hi  Griffiths  v.  Matthews  (a)  and  in  Stocks  v.  Booth  (6). 
It  is  not  a  ground  for  sending  the  case  to  a  new  juiy  that 
every  point  has  not  been  left  as  favorably  as  the  parties  may 
haf  e  widiied. 

Rule  discharged. 


(«)  5  T.  R.  296. 


(6)  1  T.  R.  4«8. 
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yj^^\  MoRLEY  and  others  v.  Hay  {a). 

Upon  a  side      l^ROVER  for  a  log  of  mahogany.     At  the  trial   before 

ofgoods  the     Alexander,  C.  B.,  at  the  last  Spring  Assizes  for  the  county 

transitus  con-  '  '  ... 

tinues  until       of  Derby  (b),  it  appeared  that  the  plaintiffs,  who  carry  on  the 

rea(S^  the^r^  business  of  timber  merchants  at  Hull  and  Doncaster,  sold 
ultimate  desti-  (he  log  in  question  to  Gamble,  a  joiner,  residing  at  Shot- 
the  contract  of  tie-Gate,   in   the    county   of  Derby,   at   two    miles   from 

sale,  or  the       Chase  Wharf,  where  the  defendant  carries  on  the  business 

vendee  has  ,      /•  mi 

^ven  a  new      of  a  wharfinger.     The  mahogany  was  sent  by  water  car- 

^rectionU)      ^        f^^^   Doncaster  to  Gainsborough,  and  thence  for- 

theproperty.  ®  o  »  ^ 

The  right  of  warded  by  a  boat  to  the  defendant's  wharf.     The  freight 

stop  in  tran-  f^om  Doncastei  to  Gainsborough,  as  well  as  the  charges 
situ  is  para-  from  Gainsborough  to  the  defendant's  wharf,  amounting  to- 
lien  against  gether  to  1 7s.y  were  paid  by  the  defendant.  A  short  time 
the  purchaser,  j^f^g^  the  mahogany  was  ordered,  and  before  it  arrived  at  the 

defendant's  wharf.  Gamble  called  upon  Mr.  Flewkuer,  the 
plaintifi^s'  attorney,  who  had  happened  to  be  present  when 
Gamble  gave  the  order  for  the  mahogany,  stated  that  be 
was  in  insolvent  circumstances,  and  requested  that  the 
plaintiffs  would  release  him  from  his  bargain.  Flewkner 
being  aware  that  Gamble  was  considerably  indebted  to  the 
plaintiffs,  assented  to  the  rescinding  of  the  bargain  (c). 
Gamble  also  wrote  the  following  letter  to  the  plaintiffs : — 

(a)  This  action  was  originally  and  the  attachment    is    thereby 

brought  in  the  Court  of  the  Ho*  avoided.    Salte  v.  Field,  5  T.  R. 

nour  of  Peverily  from  which  it  was  311. 

removed  by  the  defendant.  A.y  living  at  North  Tawton  in 

(6)  Counsel  for  the   plsuntifls,  Devonshire,  ordered  goods  of  JB.  in 

Denman,  C.  S.,  and  Balguy ;  for  London,  who  sent  them  to  shipvi^ 

the  defendant,  Clarke  and  Clinton,  Exeter,  consigned  to  A,  and  ad- 

(c)  The  property  in  goods  bought  vised  him  thereof.  On  their  arrival 

of  ^.  by  B.y  as  agent  for  C,  and  at  Exeter  the  goods  were  delivered 

delivered  by  B.  to  C/s  packer,  in  to  C,  a  whai-Bnger,  who  received 

whose  hands  they  are  attached  for  them  on  A*s  account,  and  paid 

the  debt  of  C.  revests  in  A*,  by  the  freight  and  chai^ges.     After 

C.'s    having   countermanded    the  their  arrival  A,  wrote  to  JB.,  in- 

purchase  by  letter  to  B.,  sent  be-  forming  him,  that  in  consequence 

fore  such  delivery,  though  not  re-  of  his  affairs   being  deranged,  he 

ceived  by  JB.  till  afterwards,  A.  as-  should  not  take  the  goods,  and 

senting  to  take  back  the  goods;  telling  him  that  they  were  at  Ex- 
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"  Gentlemen^ 
'^  I  received  your  letter  a  few  days  ago  respecting  the 
mahogany  log.  I  am  sorry  that  you  sent  it.  If  you 
can  stop  its  progress,  and  sell  it  to  another  customer,  I 
should  prefer;  if  it  comes  forward  I  will  speak  to  Mr.  Hay 
about  it.  The  first  payment  is  nearly  due,  and  I  see  no 
chance  of  raising  the  money." 
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Hearing  that  the  mahogany  was  at  the  defendant's  wharf, 
Isaac  Morlei/,  one  of  the  plaintiffs,  went  there,  saw  the  de- 
fendant, and  demanded  the  log.  This  the  defendant  said  he 
would  give  up  on  the  payment  of  the  charges  upon  it, 
which  he  said  amounted  to  17^.  The  defendant  being  un- 
able to  give  change,  /.  Morley  said  that  he  had  no  silver, 
and  promised  to  send  the  1 7^. ;  and  the  defendant  engaged 
to  deliver  the  log  to  the  order  of  the  plaintiffs,  and  in  the 
meantime  to  nail  their  card  upon  it.  /.  Morley  then  gave 
the  defendant  a  card  for  the  purpose,  and  the  card  was  fixed 
upon  the  log  by  the  defendant  himself  (a).     Afterwards, 


eter;  at  this  time  A,  had  com- 
mitted an  act  of  bankruptcy,  upon 
which  he  was  afterwards  declared 
a  bankrupt.  B,  applied  to  C.  for 
the  goods,  and  tendered  him  the 
freight  and  chaises  due,  upon 
which  C  promised  not  to  deliver 
them  out  of  his  custody,  but  after- 
wards did  deliver  them  to  the 
assignees  of  A.,  though  indemni- 
fied by  B.  It  was  held  that  B, 
bad  a  right  to  stop  the  goods  in 
the  hands  of  C,  and  might  main- 
tain trover  for  them  against  C> 
Mills  V.  Ball,  2  B.&P.  457. 

In  Bar  tram  v,  Farebrother,  4 
Bingh.  579,  A.,  to  whom  goods 
were  consigned,  said,  on  their  ar- 
rival at  the  wharf  of  B.,  a  wharfin- 
ger, that  he  would  not  have  them, 
and  directed  C,  an  attorney,  to  do 


what  was  necessary  to  stop  them. 
C.,  on  the  3d,  gave  JB.  an  order 
not  to  deliver  them  to  A.,  which 
order,  D.,  the  consignor,  confirmed 
on  the  6th.  On  the  7th  the  goods 
were  claimed  under  an  execution, 
at  the  suit  of  £.  The  Court  of 
Common  Pleas  held,  that  the  con- 
tract between  A,  and  D.  was  re- 
scinded, that  the  transitus  was  not 
ended  by  the  arrival  of  the  goods 
at  the  wharf  and  the  order  given 
by  A.f  and  that  D,  had  a  right  to 
stop  in  transitu. 

(fl)  As  to  tlie  effect  of  marking 
goods  as  a  symbolical  delivery,  see 
Ellis  V.  Hunt,  3  T.  R.  464 ;  5/0- 
veld  V.  Hughes,  14  East,  316; 
Hodgson  v^  Le  Brett,  1  Campb. 
234 ;  Harman  v.  Anderson,  2 
Campb.  234. 
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however,  the  defendant  changed  his  mind,  and  sent  the  fol- 
lowing letter  to  the  plaintiffs : — 

''  Chase  Wharf,  near  Belper,  June  6,  1827. 

*'  Gentlemen, 

"  You  are  hereby   informed,  that   Charles   Gamble  is 

122.  7s.  5d.  in  arrear  to  us,  for  carriage  of  goods  (a),  and  the 

log  which  Mr.  Morley  saw  will  be  distrained  (detained)  till 

the  money  is  paid." 

The  plaintiffs  then  tendered  the  1 7s.  and  demanded  the 
mahogany,  which  the  defendant  refused  to  deliver.  The 
learned  Judge  told  the  jury  that  a  wharfinger  had  a  general 
lien ;  and  that  if  the  payment  of  freight  upon  goods  de- 
livered at  his  wharf  formed  a  necessary  part  of  his  business, 
such  payments  would  be  protected  by  the  lien ;  but  that  it 
was  competent  to  him  to  waive  his  lien,  and  that  it  was  for 
the  jury  to  consider,  whether  it  was  not  fair  to  infer  from 
the  evidence,  that  the  defendant  had  intended  to  waive  his 
lien  in  this  case,  but  that  the  plaintiffs  could  not  avail  them- 
selves of  the  circumstance  of  the  contract  being  rescinded, 
as  the  lien  had  then  attached.  The  jury  found  a  verdict  for 
the  plaintiffs,  for  the  value  of  the  mahogany. 

In  Easter  Term  Clarke  obtained  a  rule,  calling  upon  the 
plaintiffs  to  shew  cause  why  a  new  trial  should  not  be  bad, 
upon  the  ground  of  misdirection. 

Denman  and  Langslow  appeared  to  shew  cause,  but  the 
Court  called  upon 

Clarke  and  Clinton  to  support  the  rule.  The  conversa- 
tion between  Gamble  and  Flewkner,  and  Gamblers  letter, 
ought  not  to  have  been  received  in  evidence.  Gamble 
himself  should  have  been  called.  [Bcry/ey,  J.  The  rule 
was  not  moved  for  on  the  ground  of  the  reception  of  im- 

(a)  I.  c.  for  money  advanced  for  the  carriage  of  goods  brought  to  the 
defendant's  wharf. 
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proper  evidence.  But  these  are  acts  done  by  Gamble  in  1828. 
the  course  of  this  transaction,  and  not  merely  declarations 
made  by  him  (a).]  A  wharfinger  has  a  general  lien.  [Bay- 
ley  j  J.  Not  upon  goods  which  are  going  forward  to  another 
place.  Parke,  J.  Not  against  a  party  who  has  a  right  to 
stop  in  transitu.]  The  transitus  was  at  an  end  quoad  the 
wharfinger.  Suppose  the  log  had  been  burnt  whilst  lying 
on  the  wharfy  by  whom  must  the  loss  have  been  borne  ? 
[Day ley,  J.  Certainly  by  Gamble."]  Suppose  Gamble  had 
sold  the  mahogany.  [Bay ley,  J.  llien  he  would  have 
given  a  new  direction  to  the  goods,  and  the  transitus  would 
have  been  at  an  end.  From  Rowe  v.  Pickford  (jb),  and  other 
cases  on  the  subject,  I  have  drawn  this  conclusion,  that  the 
direction  upon  the  goods  is  to  determine  whether  the 
transitus  is  ended  or  not.  In  Rowe  v.  Pickford  the  goods 
were  directed  to  London ;  here  the  direction  on  the  maho- 
gany was  Shottle-Gate,  which  was  some  miles  distant  from 
the  defendant's  wharf;  therefore  until  the  mahogany  arrived 
at  Shottle-Gate,  or  until  Gamble  gave  it  a  new  direction,  it 
was  in  transitu.  In  Rowe  v.  Pickford  there  was  no  direction 
on  those  goods  beyond  London.  If  a  trader  is  In  the  habit 
of  leaving  his  goods  at  a  wharf  until  the  wharfinger 
receives  directions  from  him  where  to  forward  them,  the 
transitus  would  be  at  an  end  as  soon  as  the  goods  ar- 
rived at  the  wharf,  except  where  an  ulterior  direction  is 
sent  with  the  goods  by  the  consignor.  Parke,  J.  The 
vendor  has  power  to  stop  in  transitu  without  satisfying  a 
general  lien.  Oppenheim  v.  Russell  (c).  Bay  ley,  J.  A 
wharfinger  can  derive  a  title  to  a  general  lien  only  by  con- 
tract {d),  but  here  the  plaintifi^s  claim  paramount  Gamble, 

(a)  As  to  the   distinction   be-  whom  they  moved,  requiring  to  be 

tween  statements  which  are  to  be  confirmed  by  his  oath,  see  Starkie, 

considered  part  of  the  ret  gesta,  Evid.  part  i.  47>  &c. 

and  therefore  admissible  in   evi-  (6)  1  B.Moore, 526,  8 Taunt 83. 

dence,  upon  the  testimony  of  a  (c)  3  B.  &  P.  43. 

person  who  heard  them,  and  state-  (d)  See    Rex   v.  Humphrey,   1 

ments  which,  forming  no  part  of  M'Cleland,    175;    Holdemett  v. 

the  transaction  itself,  are  merely  ColUnson,  ante,  vol.  i.  55,    7  B. 

representations  of  the  party  from      &  C.  215. 
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1828.        the  party  with  whom  such  contract  must  have  been  made. 
Parke,  J.  In  Oppenheim  v.  Russelly  Mr.  Justice  Heath  says, 
*'  If  this  is  a  power  reserved  out  of  the   ancient  dominion 
the  consignor  has  over  his  property,  it  is  paramount  to  any 
sort  of  agreement  as  between  the  carrier  and  consignee.] 
There  must  be  some  time  when  the  transitus  is  to  be  con- 
sidered at  an  end.     Here  the  plaintiffs  by  suffering  the 
goods  to  remain  for  four  or  five  weeks  in  the  hands  of  the 
wharfinger  may  have  induced  him  to  desist  from  demanding 
payment  of  his  bill.     Then  if  the  transitus  was  at  an  end, 
the  defendant  would  be  entitled  to  hold  the  goods  by  reason 
of  his  genera]  lien.     \_Parke,  J.  If  the  transitus  was  at  an 
end,  the  plaintiffs  would  have  no  title,  independently  of  the 
question  of  lien.]     In  Richardson  \.  Goss{a),  Mr.  Justice 
Chambers  said  distinctly  '^  I  should  strongly  incline  to  think 
that  if  a  man  be  in  the  habit  of  using  the  warehouse  of  a 
wharfinger  as  his  own,  and  make  that  the  repository  of  his 
goods,  and  dispose  of  them  there,  the  journey  would  be  at 
an  end  when  the  goods  arrived  at  such  warehouse."     Here 
Gamble  was  in  the  habit  of  using  the  wharf  as  his  ware- 
house.    l^Parke,  J.  There  is  no  evidence  to  that  effect 
Littledale,  J.  When  the  rule  was  moved  for,  it  was  stated 
that  Gamblers  goods  were  usually  left  at  the  wharf  until 
they  were  sold  or  carried  away  by  Gamble,     Bayley,  J.  If 
that  were  so,  you  would  have  this  difficulty,  that  the  defend- 
ant says  he  is  willing  to  receive  the  17^*  and  puts  the  names 
of  the  plaintiffs  on  the  log.]     Oppenheim  v.  Russell  is  quite 
beside  this  case.     No  tender  was  made  at  the  time  when 
the  defendant  expressed  his  readiness  to  give  up  the  log 
upon  being  paid  the  l?^.,  and  the  plaintiffs  were  therefore 
not  in  a  condition  to  take  away  the  goods^  and  consequently 
the  lien  continued.     [Bai/lei/,  J.  The  conversation  between 
the  defendant  and  Isaac  Morley  would  prevent  the  plaintiffs 
taking   steps    against   Gamble.']     They  could   have   taken 
none,  for  the  property  of  Gamble  was  at  that  time  seized 
under  an   execution  issued  by  the   plaintiffs   themselves. 

(a)  3  B.  &  P.  1 19. 
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[Parke,  J.  Then  they  would  have  sold  for  Ifi/.  more.]  If 
the  lien  could  be  considered  as  waived,  the  plaintiffs  have 
mistaken  their  remedy.  Instead  of  trover,  they  should  have 
brought  an  action  of  special  assumpsit.  The  only  case 
where  a  lien  has  been  considered  as  waived,  is  that  of 
Boardman  v.  •Si//(a);  but  there  the  defendant  claimed  the 
property  absolutely.  In  Richardson  v.  Goss,  the  contract 
had  been  rescinded  before  the  arrival  of  the  goods  at  the 
wharf,  and  the  whole  case  turned  upon  the  circumstance  of 
the  rescinding  of  the  bargain  being  prior  to  the  arrival.  It 
may  therefore  be  assumed,  that  if  the  goods  had  reached 
the  wharf  before  the  contract  had  been  abandoned,  the 
Court  would  have  held  that  the  rescinding  came  too  late. 
Here  the  evidence  is  that  the  contract  was  not  abandoned 
until  after  the  arrival  of  the  mahogany  at  the  defendant's 
wharf  (6). 

Bayley,  J. — I  am  of  opinion  against  the  defendant  on 
both  points.  In  Rowe  v.Pickford  the  vendor  had  no  warehouse 
of  his  own  in  town.  The  goods  were  to  remain  there  until 
an  opportunity  for  shipping  them  occurred.  They  had  ar- 
rived at  their  only  place  of  deposit.  In  Richardson  v.  Goss 
it  does  not  appear  what  was  the  ultimate  destination  of  the 
bacon  and  hams.  Here  the  goods  were  specifically  directed 
to  Mr.  Gamble,  Shottle-Gate.  Until  the  mahogany  reached 
Shottle-Gate,  or  Gamble  gave  an  order  not  to  send  it  to 
Shotttc-Gate,  it  would  be  on  its  M^ay  to  that  place,  and  the 
transitus  would  continue.  But  suppose  that  the  transitus 
had  ceased,  the  plaintiff  went  to  the  wharf  and  saw  the 
goods.  The  defendant  must  then  have  known  whether  he 
meant  to  insist  upon  his  lien  or  not.  At  all  events  he  ought 
not  so  to  act  as  to  hold  out  anything  to  lull  the  plaintiffs, 
without  afterwards  fulfilling  the  expectations  which  he  had 
raised.  He  cannot  afterwards  turn  round  and  insist  upon 
a  further  claim. 

(a)  1  Campb.  410. 

(6)  And  see  Tucker  v.  Gilbert,  4  Bin^h.  517. 


402  CASES  IN  THE  KINg's  fiENCH^ 

1828.  LiTTLEDALE>  J. — If  Gamble  had  made  the  wharf  his 

warehouse,  the  case  would  have  been  altered.  Here  it 
does  not  appear  that  he  did  make  the  wharf  his  warehouse. 
The  goods  were  directed  to  Shottle-Gate.  The  17s.  was 
all  that  the  defendant  could  claim. 

Parke,  J. — There  was  evidence  to  go  to  the  jury  that 
the  defendant  had  waived  any  lien;  and  it  is  sufficient  to 
say  that  that  evidence  was  left  to  the  jury. 

Rule  discharged. 


The  King  v.  Philip  Williams,  Esquire. 
Wliere  a  man-  IN  Trinity  term  a  writ  of  mandamus  issued  to  Philip  Wil' 

(lamtiS to ndnut    |.  ie   •  i        j  •  i*       j       -^i*     ^i  •  i 

a  churchwar-    l^^^>  ®s<l-  ouicial  and  commissary  of  and  within  the  parish 
den  recites       q{  Hornchurch  and  liberty  of  Havering-atte-Bower,  in  the 

that  the  party  _  ^  ,  />»         •       i        .    i    li. 

was  duly  no-    county  of  il<ssex,  or  other  competent  oifacer  m  that  behalf, 
ininated, elect-  [^  ^jj^  following  terms: — "  Whereas  James  Mealcim,  an 

ed  and  chosen,  .  .  ^    .      , 

«  not  duly         inhabitant  and  parishioner  of  Hornchurch  aforesaid,  in  the 
eiecte     is  a     ^^y  county  of  Essex,  was  heretofore,  to  wit,  on  the  15th 

good  return.  "^  '  '  ' 

day  of  May  last  past,  duly  nominated,  elected  and  chosen 

into  the  place  and  office  of  churchwarden  of  the  said  parish 
of  Hornchurch,  to  serve  in  the  said  place  and  office  for  the 
year  ensuing,  according  to  the  custom  of  the  said  parish, 
and  ought  by  you  to  have  been  sworn  and  admitted  into 
the  same  place  and  office:  And  whereas  the  said  James 
Aleakins,  after  such  his  nomination,  election  and  choice, 
as  aforesaid,  did  in  due  manner  present  and  offer  himself 
before  you  to  be  sworn  and  admitted  into  the  said  place 
and  office  of  churchwarden  of  the  said  parish  of  Horn- 
church: Yet  you,  well  knowing  the  premises,  but  not 
regarding  your  duty  in  this  behalf,  have  absolutely  refused 
and  neglected,  and  yet  do  refuse  and  neglect,  to  swear  and 
admit  him,  the  said  James  Meakins,  into  the  said  place  and 
office  of  churchwarden  of  the  said  parish  of  Hornchurch, 
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without  any  reasonable  cause  whatsoever:  In  contempt  of        1828. 
us,  to  the  great  damage  and  grievance  of  the  inhabitants  of 
the  said  parish,  more  particularly  of  the  said  James  Meak-  v. 

ins:  As  we  have  been  informed  from  bis  complaint  made  to  ^J^^^^**^' 
us  in  this  behalf:  We  therefore,  being  willing  that  due  and 
speedy  justice  should  be  done  to  the  said  James  Meakim  in 
this  behalf,  as  it  is  reasonable,  do  command  you,  firmly 
enjoining  you,  that,  immediately  after  the  receipt  of  this 
our  writ,  you  do  without  delay  admit  and  swear  the  said 
James  Meakins  into  the  place  and  office  of  churchwarden 
of  the  parish  of  Hornchurch,  in  the  said  county  of  Essex, 
together  with  all  the  liberties,  privileges  and  franchises, 
emoluments  and  advantages,  to  the  said  place  and  office 
belonging  and  appertaining:  Or  that  you  shew  us  cause  to 
the  contrary  thereof:  Lest  in  your  default  the  same  com- 
plaint should  be  repeated  to  us :  And  how  you  shall  have 
executed  this  our  writ  make  known  to  us  at  Westminster 
on  Thursday  next  after  the  Morrow  of  All  Souls,  then  re- 
turning to  us  this  our  said  writ :  And  this  you  are  not  to 
omit,  on  peril  that  you  may  fall  thereon.  Witness  Charles 
Lord  Tenterden  at  Westminster,  the  l6th  day  of  June,  in 
the  9th  year  of  our  reign.  By  the  Court, 

By  rule  of  Court.  Ltishington" 

To  this  writ  the  following  return  was  made : 
"  I  Philip  Williams,  esq.  official  and  commissary  of  and 
within  the  parish  of  Hornchurch  and  liberty  of  Havering- 
atte-Bower,  in  the  county  of  Essex,  do  humbly  certify  and 
return  to  our  Lord  the  King,  at  the  day  and  place  within 
contained,  that  the  within-named  James  Meakim  was  not 
duly  elected  into  the  office  of  churchwarden  of  the  within- 
named  parish  of  Hornchurch,  to  serve  in  the  said  place 
and  office  for  the  year  ensuing,  according  to  the  custom  of 
the  said  parish,  as  by  the  within  writ  is  suggested ;  there- 
fore I  cannot  admit  and  swear  the  said  James  Meakins  into 
the  said  place  and  office  of  churchwarden  of  the  said  parish 
of  Hornchurch,  together  with  all  the  liberties,  privileges, 
franchises,  emoluments  and  advantages  to  the  said  place 
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1828.         and  ^office  belonging  and  appertaining,  as  bj  the  within 
writ  I  am  commanded.  Philip  Williams,^' 

In  Michaelmas  term  Brodrick  moved  to  quash  this  return 
Williams,  ^g  insufficient,  and  cited  The  Kings.  Martin  Rice  {a),  where 
it  was  held  that  the  archdeacon  had  no  power  to  refuse  to 
swear  and  admit  a  churchwarden,  that  he  had  no  authority 
to  examine,  his  office  being  entirely  ministerial.  He  re- 
ferred also  to  The  King  v.  White  (6),  and  The  King  v.  Har- 
ris {c).  The  Court  thought  the  matter  could  not  be  pro- 
perly disposed  of  by  motion,  and  directed  that  it  should 
be  set  down  for  argument.  The  case  being  now  called  on 
in  the  Crown  paper, 

Brodrick  referred  to  Burn's  Eccl.  Law,  155,  where  the 
cases  are  collected,  some  of  which,  it  must  be  admitted, 
are  contradictory.  In  Rex  v.  White,  to  a  mandamus 
directed  to  the  archdeacon  to  swear  in  a  churchwarden,  he 
returned  "  nonfuit  electus;*'  upon  opening  which  Mr.  Jus- 
tice Fortescue  said,  ^^  that  it  was  settled  and  had  been  often 
ruled,  that  the  archdeacon  could  not  judge  of  the  election, 
and  therefore  the  return  was  ill."  Whereupon  a  peremp- 
tory mandamus  was  granted.  Itistru&that  the  reporter 
goes  on  to  say,  '*  but  note,  it  was  certainly  wrong,  for  the 
return  was  a  good  return,  and  has  often  been  made  to  such 
mandamus,  and  actions  brought  upon  the  return  and  tried.'' 

\^Littledale,  J.  If  this  return  could  not  be  made,  the  man" 

* 
damns  ought  to  have   been  peremptory.     Parke,  J.  The 

return  to  the  mandamus  traverses  the  supposal  in  the  writ. 

You  must  argue  that  the  writ  would  have  been  good  if  it 

had  omitted  the  allegation  of  an  election.]     The  officer 

cannot  return  that  the  party  is  not  elected.     [Bayley,J. 

If  the  suggestion  in  the  writ  had  been  that  the  party  was 

not  elected,  the  officer  could  not  return  that  he  was  not 

duly  elected.      Parke,  J.  If  the  fact  suggested  fails,  the 

(fl)  1  Ld.  Raym.  138.  Rex  v.  Sitnpson,  2  Stra,  894,  and 

(6)  2  Ld.  Raym.    1379,    cited      Selw.  N.  P.  1069,  7th  ed. 
and  approved  upon  this  point  in  (c)  3  Burr.  1420. 


Hfcj^ 


AFTER  MICHAELMAS  TERM,  IX  GEO.  IV.  405 

foundation  of  the  writ  fails.]     By  this  return  the  officer         1828. 
pronounces  a  judgment  upon  the  election,  which  he  is  not     ^i^^"^ 
authorised  to  do.     In  Rex  v.  White  the  return  was,  "  not  v. 

elected."     In  Rex  v.   Harwood  («)  the  same  return  was     Williams. 
made;  but  from  the  report  of  the  case  in  8  Mod.  (6),  it 
would  appear  that  the  Court  awarded  a  peremptory  man' 
damns,  on  the  ground  that  it  was  not  competent  to  the 
archdeacon  to  enter  into  evidence  for  the  purpose  of  ascer- 
taining the  truth  of  the  allegation.     [Bayley,  J.  The  case  is 
differently  reported  by  Lord  Raymond,  who  says  (c),  **  But 
both  my  brother  Reynolds  and  myself  took  the  return  to  be 
good.    But  upon  the  importunity  of  the  counsel  for  Folbigg, 
and  pressing  the  authority  of  the  case  of  Tlie  King  v.  White, 
and  no  counsel  for  the  defendant  appearing,  a  rule  was 
made  for  a  peremptory  mandamus,  nisi,  &c.     At  which 
afterwards  my  brother  Reynolds  and  I  were  much  dissatis- 
fied; but  the  counsel  for  the  defendant  at  another  day 
coming  to  show  cause  against  the  rule,  we  discharged  the 
rule.     And  the  Court  not  being  unanimous,  it  was  ordered 
to  come  on  again  in  the  paper.     But  I  never  heard  it  stirred 
again.    But  there  can  be  no  doubt  but  such  a  return  is  good."] 
That  is  certainly  the  effect  of  the  case,  as  reported  by  Lord 
Raymond;  but  in  Rex  v.  Ward  the  case  is  cited  from  8 
Modern.     {^Bayley,  J.  Lord  Raymond,  who  decided  Rex 
V.  Harwood,  is  more  likely  to  be  correct  than  the  editor  of 
8  Modern — a  book  notoriously  inaccurate  and  of  no  autho- 
rity.    Littledale,  J.    He  is  to  make  such  inquiries  as  to 
satisfy  himself  that  the  person  applying   is   not  a  mere 
stranger.     Parke,  J.  He  exercisea  no  judgment,  but  merely 
denies  your  allegation.]     In  Rex  v.  Harris,  Lord  Mansfield 
says,  that  the  commissary  has  no  right  to  try  the  question  as 
to  which  party  u  as  duly  elected.     He  cannot  try  the  legality 
of  the  v^tes ;  and  it  being  urged  that  nonfuit  electus  was  a 
good  return,  and  that  there  being  two  cross  mandamuses, 
the  defendant  did  not  know  which  to  obey.  Lord  Mansfield 

(fl)  2  Ld.  Raym.  1405.  (c)  2  Ld.  Raym.  1405. 

{b)  8  Mod.  380. 
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and  Mr.  Justice  Wilmot,  the  only  Judges  in  Court,  said, 
r|^iJ^^^^Q     that  he  ought  to  obey  both,  and  that  it  was  without  pre- 
V.  judice  to  the  right  of  either  claimant.    [Baylej/y  J»  Though 

the  commissary  cannot  decide  upon  the  election,  and 
thereby  bind  the  parties,  he  may  at  his  peril  return  that 
the  prosecutor  of  the  mandamus  was  not  duly  elected,  and 
give  the  opportunity  of  raising  the  question,  in  an  action 
for  a  false  return.]  The  prosecutor  has  no  interest  in 
questioning  this  return;  for  if  it  is  pronounced  sufficient, 
he  will  immediately  bring  his  action  for  a  false  return. 
His  apprehension  is,  that  after  bringing  an  action  he  may 
be  turned  round,  by  being  told  that  the  return  is  bad 
in  law.  [^Parke,  J.  The  commissary  takes  it  upon  himself 
to  say  that  the  party  is  not  duly  elected.  This  he  states, 
not  judicially,  but  merely  as  a  denial  of  a  fact  suggested. 
If  he  could  not  do  this,  he  would  be  bound  to  swear 
any  one  who  tendered  himself.  Littkdale,  J.  The  return 
is,  ^*  I  am  bid  to  do  a  thing  which  there  is  no  foundation 
for.*'] 

The  Court,  without  calling  upon  Erie,  by  whom  it  was 
to  have  been  supported. 

Allowed  the  Return. 


Hesse  v.  Albert. 

By  a  deed  of  COVENANT.    The  declaration  stated,  that  on  the  13th 

XI^T^ddng  of  October,  1823,  at,  &c.,  by  a  certain  indenture  between 

an  agreement  defendant  of  the  one  part,  and  Sarah,  then  and  still  being 

band  to  allow  ^^^  ^^^^  ^f  the  said  defendant,  and  the  said  plaioliflp,  of  the 

the  wife  250/.  other  part  (profert),  after  reciting  that  some  unhappy 
out  of  his  sa-  ^  '^*^'' 

lary  as  a  searcher,  the  husband  covenants  generally  to  pay  her  250/.  per  annum  during 
her  life: — ^The  covenant  is  controlled  by  the  recital,  ancl  dismissal  from  the  oflBce  jus- 
tifies non-payment  of  the  annuity. 
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differences  had  arisen  between  the  defendant  and  Sarah  1838. 
his  wife,  and  that  they  had  mutually  agreed  to  live  separate 
and  apart  from  each  other,  and  that  previously  to  such 
separation  the  defendant  had  consented  thereto,  and  had 
also  proposed  and  agreed,  that  out  of  the  salary  which  he 
then  enjoyed  as  a  searcher  in  his  Majesty's  customs,  he 
would  allow  and  pay  the  said  Sarah  his  wife,  during  the 
time  he  so  held  his  said  situation,  for  the  better  support 
and  maintenance  of  her  the  said  Sarah  and  their  children, 
Isabella^  Emma  Maria,  and  Jdelaide,  during  the  time  his 
children  should  live  with  the  said  Sarah  his  wife,  and 
remain  unmarried,  250/.,  clear  of  all  taxes,  charges,  and 
deductions,  payable  to  her  in  such  manner  as  thereinafter 
mentioned,  subject  to  the  proviso  thereinafter  contained 
respecting  payment  of  the  said  annuity,  the  defendant,  in 
pursuance  of  his  said  proposal  and  agreement,  did  thereby 
for  himself,  his  executors  and  administrators,  covenant 
with  the  said  plaintiff,  his  executors,  administrators,  and 
assigns,  that  it  should  be  lawful  for  the  said  Sarah,  and 
that  he  the  said  defendant  would  permit  and  suffer  her  the 
said  Sarah,  from  time  to  time  and  at  all  times  from  thence- 
forth, during  her  natural  life,  to  live  separate  and  apart 
from  him,  and  to  reside  and  be  in  such  place  and  places, 
family  and  families,  and  with  such  relations,  friends,  and 
other  persons,  and  to  follow  and  carry  on  such  trade  and 
business  as  the  said  Sarah  from  time  to  time,  at  her  will 
and  pleasure,  notwithstanding  her  then  coverture,  as  if  she 
were  Vifeme  sole  and  unmarried,  should  think  fit;  and  that 
the  said  defendant  should  not  nor  would,  at  any  time  or 
times  thereafter,  sue  her  the  said  Sarah  in  the  Ecclesias- 
tical Court,  or  any  Court,  for  living  separate  and  apart 
from  him,  or  compel  her  to  cohabit  with  him,  or  to  sue, 
molest; 4Ksturb,  or  trouble  her  for  such  living  separate  and 
apart  from  him,  or  any  other  person  or  persons  whatsoever, 
for  receiving,  harbouring,  or  entertaining  her;  nor  should 
nor  would,  without  the  consent  of  her  the  said  Sarah,  visit 
her,  or  knowingly  come  into  any  house  or  place  where  she 
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might  dwell,  reside,  or  be^  or  send  or  cause  to  be  sent  any 
letter  or  message  to  her;  nor  should  nor  would  at  any  time 
thereafter  claim  or  demand  any  of  the  moneys,  rings,  jewels, 
plate,  clothes,  linen,  woollen,  household  goods,  or  stock  in 
trade,  which  she  the  said  Sarah  then  had  in  her  custody  or 
possession^  or  which  she  should  or  might  thereafter  buy  or 
purchase,  or  which  should  be  devised  or  given  to  her,  or 
she  should  otherwise  acquire;  and  that  she  should  and 
might  enjoy  and  absolutely  dispose  of  the  same  as  if  she 
were  a  feme  sole  and  unmarried :  and  that  he  the  said 
defendant,  his  executors  or  administrators^  or  some  or  one 
of  them,  should  and  would  well  and  truly  pay  unto  the 
said  Sarah  or  her  assigns,  during  the  term  of  her  natural 
life,  for  and  towards  her  better  support  and  maintenance 
and  education  of  the  said  children,  one  annuity  or  clear 
yearly  sum  of  250/.,  free  and  clear  of  all  taxes,  charges,  and 
deductions  whatsoever;  the  said  annuity  or  yearly  sum  of 
2501,  to  be  paid  and  payable  to  the  said  Sarah  and  her 
assigns  during  her  natural  life,  at  or  upon  the  I5tli  day  of 
January,  the  15th  day  of  April,  the  15th  day  of  July,  and 
the  15th  day  of  October,  or  within  ten  days  next  after,  in 
every  year,  by  four  equal  proportions,  the  first  quarterly 
payment  thereof  to  be  begun  and  be  made  on  the  day  of 
the  date  of  the  said  indenture,  or  within  ten  days  then  next 
following.  In  consideration  of  which  250/.  per  annum  so 
thereby  made  payable  to  the  said  Sarah  as  aforesaid,  she 
the  said  Sarah  had  agreed  to  accept  and  take,  in  full  satis- 
faction for  her  support  and  maintenance,  and  all  alimony 
whatsoever,  during  her  coverture,  and  also  for  the  main- 
tenance, support,  and  education  of  her  said  children. 
Proviso  for  deducting  any  debts  which  defendant  might  be 
compelled  to  pay.  Proviso  also,  that  in  case  any  or  either 
of  the  said  children  should  die  or  be  married  during  the 
lifetime  of  the  said  Sarah,  then  and  in  every  such  case  so 
much  of  the  said  annuity  or  yearly  sum  of  250/.,  payable  as 
aforesaid,  to  wit,  the  sum  of  25/.,  should  be  abated  and 
deducted  out  of  the  said  250/.,  as  being  the  particular 
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share  of  such  child  so  dying  or  marrying  as  aforesaid • 
Proviso,  that  the  deduction  in  all  or  any  of  the  events  of 
the  said  children  so  marrying  or  dying  should  not  be  greater 
than  100/.  per  annum,  it  being  the  agreement  and  intention 
of  the  said  parties,  that  in  any  case  the  said  Sarah  should 
not  receive  a  less  allowance  or  annuity  than  150/.  per  annum. 
And  defendant  for  himself,  his  heirs,  8cc.,  for  the  true  and 
faithful  performance  on  his  part,  of  all  and  every  the  cove- 
nants, &c.,  did  thereby  bind  himself  in  the  penal  sum  of 
1000/.  to  be  recovered  in  &c.,  as  ascertained  and  liquidated 
damages,  and  not  as  a  nominal  penalty  (a).  Averment, 
that  from  the  time  of  making  the  indenture,  defendant 
and  Sarah  his  wife  have  lived  and  still  do  live  separate 
and  apart  from  each  other,  and  that  after  the  making  of 
the  said  indenture,  and  before  the  sum  of  56L  58.  herein- 
after mentioned,  became  due,  to  wit,  on  &c.  at  8cc.,  one  of 
the  children,  to  wit,  the  said  Emma  Maria  married  a  certain 
person,  to  wit,  one  Mr.  Peppercorn^  and  that  neither  of  the 
other  children  have  at  any  time  intermarried  with  any  per- 
son ;  and  that  from  the  time  of  the  making  of  the  said  in- 
denture, and  until  the  said  Emma  Maria  married  as  afore- 
said, all  the  children  lived  with  the  said  Sarah,  and  con- 
tinually since  the  marriage  of  the  said  Emma  Maria  the 
other  children  have  lived  with  the  said  Sarah,  to  wit,  at&c. 
Nevertheless  the  said  plaintiff  in  fact  saith,  that  after  the 
making  of  the  said  indenture,  to  wit,  18th  January,  1828,  at 
Sec.,  a  large  sum  of  money,  to  wit,  56/.  5s,  of  the  annuity  or 
yearly  sum  of  2501.  for  one  quarter  of  a  year  ending  on  &c., 
after  making  and  allowing  such  deduction  on  account  of  the 
said  Emma  Maria  as  aforesaid,  became  and  was  due  from 
defendant,  and  still  is  in  arrear  and  unpaid,  and  hath  not 
been  paid  or  satisfied  by  defendant  to  the  said  Sarah,  or 
otherwise  howsoever,  although  ten  days  from  the  day  and 
year  last  aforesaid  have  elapsed ;  nor  hath  defendant  paid 
or  satisfied  the  said  sum  of  1000/.  or  any  part  thereof;  and 

(a)  As  to  the  effect  of  this  clause      Digest,  2d  edit.  230 ;   Astley  y 
see  Barton  v»  Glover, Holt,N. P.C.      Weldon,  2  B.  &  P.  340. 
43;  BaAcrv.  W^eW,  Mann.  N.  P.  -.     . 
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1828.  the  same  is  still  due  and  unpaid  and  unsatisfied,  contrary 
8cc.  Plea,  first,  Non  est  factum.  Secondly,  that  after  the 
making  of  the  said  indenture  and  before  the  said  15th  day 
of  January,  1828,  in  the  said  breach  of  covenant  mentioned, 
and  before  the  said  sum  of  561. 5s.  in  the  said  breach  ofcave^ 
nant  also  mentioned,  or  any  part  thereof,  became  payable,asin 
the  said  declaration  is  supposed,  to  wit,  on  the  19th  day  of 
November,  1827,  to  wit,  at  &c.  the  said  defendant  ceased 
to  hold  and  was  deprived  of  the  situation  of  a  searcher  in  his 
Majesty's  customs  and  of  the  salary  belonging  to  such  office, 
and  continually  from  the  day  and  year  last  aforesaid  until  and 
at  &c.  after  the  commencement  of  this  suit,  he  the  said 
defendant  hath  wholly  ceased  to  hold  or  enjoy  such  situa- 
tion or  the  salary  thereunto  attached,  to  wit,  atScc.,  and  this 
&c.  Third  plea  as  the  second,  but  omitting  the  words 
in  italics.  General  demurrer  to  the  second  and  third  pleas; 
and  joinder. 

Curwood,  for  the  plaintiff.  The  covenant  is  absolute,  and 
nothing  in  the  previous  recital  can  controul  it.  It  cannot  be 
said  that  the  wife  was  to  starve  if  the  defendant  should  lose 
his  situation. 

Bayley,  J. — We  are  bound  to  look  at  the  whole  of  the 
instrument  together.  The  defendant  covenants  to  pay  this 
annuity  generally;  the  agreement  was  for  making  it  payable 
out  of  the  salary ;  which  has  ceased,  not  from  any  act  on 
the  part  of  the  defendant.  Upon  an  instrument  so  filmed, 
I  am  of  opinion  that  the  party  is  not  liable  when  the  fund 
is  taken  away. 

The  other  Judges  concurred. 

Judgment  for  the  defendant  (a). 

(a)  And  see  Brett  v.  Brett,  3  Ad-  39 ;   War(knt  of  St.  Saviout^t  ▼. 

dams,  210,post,\o].\y,  108,8.  n.as  Bottock,  2  N.  R.  180;  Liverpool 

to  the  effect  of  a  recital  in  the  pre  -  Water  Works  Company  v.  Atkinson, 

amble  of  a  statute  upon  the  con-  6  E^st,.  507^  3  Spyth  654;  hord 

struction  of  the  .enaqtiogclau^^s.  Arlington  v*  Merrick^  2   Wms. 

See  abo  Sanwm  v.  BeU,  2  Caropb.  Saund.  414,  n.  5. 
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1898. 

MoRLAND  and  another.  Assignees  of  the  Estate  and  Effects      ^'^s/^^ 
of  Dickens  and  Waurick,  Bankrupts,  v.  Pbllatt. 

Assumpsit  for  money  had  and  received  to  the  use  of  March  5yA. 
the  plamtiffs,  as  assignees.     Flea,  non  assumpsit.    At  the  against  B,  and 

trial  before  ParAe,  J.,  at  the  last  Devon  Assizes  (a),  the  ^"ponajudg. 

'      '  .  ment  by  con- 

following  facts  appeared.     The  bankrupts,  being  earthen-  fession,  return- 
ware  dealers  at  Plymouth,  became  indebted  to  the  defend-  J^  ®  J^^  ^^ 
ant,  who  is  a  glass  and  china  man  in  London,  and  in  No-  C  paj  the 
vember,  1826,  executed  a  warrant  of  attorney  to  confess  a  sheriff.    B. 

judgment  by  nil  dicit,  at  the  suit  of  the  defendant,  for  400/.,  commits  an 
•^  .  "^  .  .  .  act  of  bank- 

with  a  defeasance  thereon,  declaring  that  it  was  given  for  ruptc^  on  May 

securing  payment  of  215/.  9s.  and  interest,  on  the  23d  of  Ja-  ^^^  ^'mb, 
nuary,  1827.    Judgment  was  entered  up  on  this  warrant  of  11,  a  commis- 
attomey  on  the  5th  of  March,  1827,  as  of  the  Hilary  Term  ^n»t  B^and 
ipreceding,  for  400/.  debt,  and  65s,  costs.     On  the  same  C-    May  15, 

.jt  TCC61  ves 

day  a  writ  of  Jieri  facias  issued  on  this  judgment  to  the  the  debt  from 

sheriff  of  Devonshire,  who,  on  the  7th  of  March,  seized  the  ^^  sheriff,  ii. 

.  .  .  .       may  hold  the 

goods  of  Dickens  and  Warnck,  and  contmued  m  possession  amount 

until  the  return  day  of  the  writ.  The  bankrupts  paid  dif-  2|SofT' 
ferent  sums  on  account  of  the  execution  from  time  to  time  and  C. 
uito  the  hands  of  the  sheriff's  officer,  and  on  the  Jst  of  May 
they  paid  him  60/.,  which,  with  the  former  payments,  made 
up  the  amount  of  the  execution.  On  the  2d  of  May  an  act 
of  bankruptcy  was  committed  by  Warrick,  and  by  Dickens 
on  the  5th  of  May.  On  the  1 1th  of  May,  the  under-sheriff, 
having  refused  to  pay  such  sum  of  222/.  125.  6d»  to  the  de- 
fendant, without  an  indemnity,  defendant  executed  a  bond 
to  the  sheriff,  conditioned  to  indemnify  him  against  such 
payment.  On  the  12th  of  May,  a  commission  of  bankrupt 
issued  against  Dickens  and  Warrick,  under  which  they  were 
duly  declared  bankrupts  on  the  14th  of  May.  On  the  19th 
of  May  the  222/.  12s.  6(/.,  after  deducting  5s.  6d.  for  post- 
ages, was  paid  by  the  under-sheriff  to  the  defendant's  attor- 

,(o)  Counsel  for  the  plaintiff,  Wilde,  Serjt.,  and  Rogers;  for  the  de- 
fendant, Merewether^  Serjt. 
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ney,  by  whom  it  was  afterwards  paid  over  to  the  defendant. 
Upon  these  facts  it  was  contended,  on  the  part  of  the  de- 
fendant, that  the  plaintiffs  ought  to  be  nonsuited  on  the 
ground  that  the  execution  was  completely  executed  before 
the  bankruptcy.  The  learned  Judge,  however,  over-rulcd 
the  objection,  and  refused  to  reserve  the  point. 

In  Michaelmas  term  C  F.  Williams  obtained  a  rule  ftin 
for  a  new  trial ;  against  which. 


Rogers^  with  whom  was  Wilde^  Serjeant,  now  showed 
cause.  In  Notley  v.  Buck  (a),  Lord  Tenterden  says, ''  the 
intention  of  the  legislature  was  to  prevent  the  estates  of 
bankrupts  from  being  burthened  with  voluntary  judgments. 
The  words  of  the  act,  perhaps,  go  beyond  the  intention  of 
its  framers.  The  diflSculty  is  as  to  the  mode  of  giving 
effect  to  that  intention.  Upon  the  conisideration  of  this 
case,  it  appears  to  us  that  the  only  satisfactory  mode  of  giv- 
ing effect  to  the  act  of  parliament  is,  that  the  creditor,  under 
these  circumstances,  should  be  prevented  from  recei^g  the 
monies  produced  from  the  sale  of  the  goods  taken  in  execu- 
tion. If  the  creditor  is  allowed  to  receive  the  money,  he 
will  most  frequently  receive  more  than  he  is  entitled  to.  If 
he  is  allowed  to  receive  more  money  than  he  is  entitled  to, 
there  must  be  some  mode  by  which  the  assignees  may  re- 
cover it  from  him.  The  receipt  of  the  money,  in  the  first 
instance,  by  the  creditor,  where  he  is  liable  to  refund,  can 
be  of  no  use  to  him  if  he  is  able  to  refund,  and  if  he  is  not 
able,  the  object  of  the  statute  would  be  defeated.  The 
safer  course,  therefore,  appears  to  be,  to  say  that  he  ought 
not  to  receive  it,  and  if  he  ought  not  to  receive  and  does  re- 
ceive, then  he  will  have  received  money  belonging  not  to 
himself,  but  to  the  assignees,  and  consequently  he  will  be 
liable  to  an  action  at  their  suit  for  money  had  and  received 
to  their  use.  Taking  this  to  be  the  true  effect  of  the  statute 
as  to  the  execution  creditor,  what  will  be  the  duty  of  the 


(a)  Ante,  ii.  68,  8  B.  &  C.  160. 
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slierifr  having  notice  ?"  Here  the  defendant  gave  a  bond 
of  indemnity.  His  lordship  then  adds,  **  No  other  reason- 
able answer  can  be  given  to  that  question  than  to  say,  that 
it  is  his  duty  to  pay  the  money  to  the  assignees,  to  whom  it 
does  belong,  and  not  to  the  execution  creditor,  to  whom  it 
does  not  belong.  This  being  the  sheriff's  duty  according 
to  the  statute,  if  he  does  pay  the  money  to  the  creditor,  he 
places  himself  in  the  ordinary  situation  of  a  man  who,  hav* 
ing  received  it,  thinks  fit  to  hand  it  over  to  a  party  who  is 
not  entitled  to  receive  it.^  The  sale  was  immaterial ;  the 
property  in  the  goods  was  not  changed  by  the  sale,  but  by 
the  seizure.  [Parke,  J,  The  sheriff  has  a  special  property 
in  the  goods,  the  defendant  has  the  general  property  until 
the  sale  (a).]  In  Clark  v.  IVithers  (6)  the  Court  said,  that  by 
ifae  seizure  the  property  was  divested  out  of  the  defendant 
and  in  abeyance.  If  the  sale  were  material,  it  would  be  in 
the  power  of  the  sheriff  to  give  the  property  to  which  party 
he  chooses.  It  is  the  duty  of  the  sheriff  to  retain  the  money 
in  his  mnds  until  he  has  ascertained  to  whom  it  belongs. 
[LUtledahf  J.  At  his  own  peril;  for  he  is  immediately 
liable  to  an  action  for  money  had  and  received.]  It  is  his 
duty  to  bring  the  money  into  Court.  In  the  King  v.  Bird(c), 
it  was  held,  that  on  a  fieri  facias  the  sheriff  may  sell  the 
goods,  and  if  he  pay  the  money  to  the  party  it  is  good,  and 
the  Court  will  allow  of  such  return,  because  the  plaintiff  is 
thereby  satisfied,  although  the  writ  run  '^  ita  qitod  habeat 
coram  rinbis/^  8cc.  The  sheriff  should  hold  the  money  as  a 
ministerial  officer,  and  pay  it  over  as  the  Court  may  direct. 
Though  there  may  be  no  danger  from  persons  who  are 
likely  to  fill  the  office  of  sheriff,  it  would  give  an  opportunity 
to  inferior  officers  to  practise  great  frauds^  if  the  conflicting 
iBtenests  of  the  assignees  and  the  judgment  creditor  were  to 
be  determined  by  the  fact  of  sale.     In  Fesey  v.  Harris  (d), 

(a)  Mann.Exch.Prac.2d  ed.44.    ,  in  80  U.  G,  24;  and  21  H.  6,  71. 
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(6)  1  Salk.  S22,  1st  resolution. 
(e)  1  Shower,  87. 
id)  Cro.  Car.  328.  The  point  is 
there  stated  to  have  been  decided 

VOL.  III. 


In  P.  20  H.  6,  fo.  24,  pi.  .5,  the 
defendants  pleaded  to  a  $cirefac'uu 
on  the  judgment  that  the  plaintiff 
had  formerly  sued  out  a  Ji.  fa. 
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it  was  held  to  be  a  good  plea  that  the  debt  had  been  levied 


upon  the  same  judgment,  under 
\%'hich  the  sheriffs  had  levied  the 
amount.  It  was  objected  that  the 
defendants  ought  to  have  brought 
trespass  against  the  sheriff,  and 
not  to  have  barred  the  plaintiff  as 
hy  satisfaction.  For  the  defend- 
ants, it  was  said  that  the  plaintiff 
might  have  his  action  against  the 
sheriff  for  not  returning  the  writ, 
And  not  having  the  money  in  Court, 
and  that  therefore,  if  the  defend- 
ants might  sue  the  sheriff,  he  would 
be  twice  charged.  But  the  Court 
held  that  it  was  unreasonable  that 
the  defendants  should  recover 
against  the  sheriff  in  respect  of  the 
damage  sustained  by  them,  because 
the  money  which  was  levied  was 
not  paid,  and  also  that  the  plain- 
tiff should  charge  him  for  his  false 
delay.  The  case,  however^  ap- 
pears to  have  been  considered  as 
one  of  difficulty,  and  was  adjourned 
by  Cur,  adv.  vult»  And  in  the  same 
term,  P.  20,  if.  6,  fo.  25,  pi.  13, 
the  argument  was  renewed. 

"  Yelverton,  Sir,  it  seems  to  me 
that  this  is  not  a  plea;  for  mat- 
ter of  record  cannot  be  avoided  by 
averment.  As  if  I  declare  upon  an 
obligation,  it  is  no  plea  to  say  that 
he  owes  nothing,  but  it  is  necessary 
to  shew  matter  of  as  high  record 
as  the  obligation  is  in  proving  it,  as 
an  acquittance,  &c.  So  here  the 
defendants  are  charged  by  a  judg- 
ment which  appeared  within  here 
of  record,  upon  which  we  have 
sued  this  scire  facias^  which  cannot 
be  defeated  by  avennent  that  the 
sheriff  has  delivered  the  money, 
unless  he  shew  a  record  of  this. 
And  thus,  sir,  the  defendants  are 
not  at  any  mischief,  because  they 


can  have  action  of  trespass  against 
the  sheriff,  and  recover  all  in  da* 
mages.    Wherefore,  &c. 

"  Partington,  This  averment  is 
not  absolutely  contrary  to  the  re- 
cord, for  our  intent  is,  not  to  aver 
that  the  party  is  contented,  but 
our  plea  is  to  give  him  action 
against  the  sheriff,  because  he  has 
levied  the  money,  which  averment 
will  not  defeat  the  record.  Where- 
fore, &c. 

«  Newton,  (C.  J.  of  C.  P.)  The 
money  was  well  levied  by  the  she- 
riff, because  he  had  authority  by 
writ  o^fi.fa.y  &c.;  then  it  is  mme 
reasonable  that  the  plaintiff  should 
have  action  against  the  sheriff  than 
to  award  new  execution  against  the 
defendants,  from  whom  the  money 
was  lawfully  levied  once ;  and  alto 
the  writ  of  Ji,Ja,  directs  that  the 
sheriff  should  have  the  money, 
which  he  has  not  done ;  so  he  has 
disobeyed  the  command  of  the 
king,  which  is  a  contempt,  in 
which  case  he  shall  make  a  fine  to 
the  king  for  this  contempt,  until 
the  party  be  satisfied.  And  let 
us  suppose  that  the  sheriff  takes 
a  man  by  ca.  fa.,  now  the  judg- 
ment is  executed  by  this  taking; 
let  us  suppose  that  the  sheriff  lets 
him  go  afterwards,  and  then,  after 
the  year  and  day,  the  party  for 
whom  judgment  was  rendered 
sues  set.  fa,  against  him  who  ¥ras 
taken,  out  of  the  same  judgment  to 
shew  cause  why  he  should  net 
have  execution,  it  seems  to  me 
that  it  is  a  good  plea  for  him  to 
shew  how  that  his  body  was  one 
time  in  execution,  in  order  to 
drive  the  party  to  sue  the  sheriff. 
But  qiuere  of  this  pleai  for  it  is  not 


.■■y-  ^ 
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by  the  sheriff  upon  fieri  faciasy  and  in  Taylors.  Bekon{a) 
the  distinction  was  taken  between  payment  under  ^fi.fa. 
and  payment  under  a  ca.  sa.,  where  payment  to  the  sheriff 
under  nfi.fa.  was  held  to  discharge  the  debt. 

C.  F.  Williams  and  Mereweiher,  Serjt.,  contr^.  In  Dale 
V.  Birch{b)  the  Court  held,  that  after  a  return  of  "fieri 
feci,"  the  sheriff  is  liable  to  an  action  for  money  had  and  re- 
ceived, without  a  demand  for  payment.  ILittledale,  J. 
That  does  not  shew  that  an  action  would  lie  before  the  re- 
turn (c).]  Here  the  fi./a.  was  returnable  on  the  2d  of  May, 
which  was  before  the  act  of  bankruptcy,  and  then  the  right 
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of  record  that  he  was  taken,  be- 
cause the  sheriff  did  not  return 
the  capiat. 

^  Atccugh,  (J,  o(C,V.)  If  a  ca- 
jwoiin  an  action  ofdebt  be  awarded, 
the  words  are  it  a  quod  habeas  cor- 
pmsejusXkf  in  which  case,  although 
the  sheriff  take  the  body,  and 
do  not  return  the  writ,  still  this 
shall  not  be  understood  a  contempt 
to  have  attachment  as  above ;  and 
although  it  should  be  thus  under- 
stood, still  the  plaintiff  shall  not 
recover  his  debt  upon  this  attach- 
ment, but  only  for  his  delay,  al- 
though the  party  who  was  taken 
shall  have  an  action  of  false  im- 
prisonment against  the  sheriff; 
because,  although  the  taking  was 
lawful  at  first,  still,  when  he  did 
not  certify  this  to  the  Court  by  the 
retam  of  the  writ,  now  is  the  tak- 
ing wrongful.  So  the  levying  of 
the  money  in  our  case ;  inasmuch 
as  the  writ  was  not  returned, 
the  sheriff  cannot  justify  by  it. 
Wherefore  the  defendants  can  have 
good  action  against  the  shenff. 

*«  Pastan,  (J.  of  C.  P.)  This  writ 
oifi./a.  was  never  entered  on  the 
roll  before  the  return,  and  this  is  a 
marvellous  course ;  but  since  it  has 


been  the  course,  I  do  not  speak 
any  more  of  that.  And  in  the 
case  which  has  been  put  of  a  man 
taken  by  ca.  ta.,  when  he  is  in  ward 
the  judgment  is  executed ;  but  in 
our  case  the  judgment  is  not  ex- 
ecuted until  the  money  be  paid  to 
the  party;  wherefore  in  our  case 
the  plaintiff  shall  not  have  action 
against  the  sheriff,  but  shall  resort 
wholly  to  his  judgment,  which  is 
not  executed;  and  although  he 
recover  by  action  against  the  she- 
riff all  the  money,  as  your  intent 
is,  still  this  shall  not  oust  the  de- 
fendants from  having  action  agtunst 
the  sheriff,  in  which  case  he  will 
be  twice  charged,  which  is  incon- 
venient. For  which  reason  it  seems 
that  this  is  no  plea."  In  9 1  ff.  6, 
fo.  5,  pi.  13,  a  respondeas  ouster 
was  awarded. 

(a)  2  Lev.  203. 

(b)  3  Campb.  347. 

(c)  In  Dale  v.  Birch  the  plaintiff 
did  not  produce  the  original  fieri 
facias  from  the  hands  of  the  sheriff, 
but  gave  in  evidence  an  examined 
copy ;  which  shews  that  the  fieri 

facias  was  returned  at  least  befora 
the  trial. 


F  F  2 
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to  the  money  levied  was  vested  in  the  judgmeni  creditor. 
Wymer  ▼.  Kemble  (a).  li  was  a  transfer  by  the  jbeiiff  t0 
the  jadgment  creditor. 

Bayley,  J . — If  the  debt  were  discharged  by  seizure  only, 
Nol/ey  V.  Buck  would  have  been  improperly  decided.  The 
distinction  between  Nolley  v.  Buck  and  Wymer  v.  Kemble 
iSf  that  in  the  latter  case  the  money  had  reached  the  hands 
of  the  judgment  creditor.  If  the  sheriff  is  liable  the  original 
debt  is  destroyed.  We  do  not  entertain  any  doubt  upon 
this  case.  But  as  it  is  stated  that  the  same  question  is  now 
depending  before  the  Court  of  Exchequer,  we  do  not,  ait 
present,  decisively  pronounce  any  rule.  The  i08th  section 
takes  away  the  right  of  certain  judgment  creditors  having 
security  at  the  time  when  the  debtor  becomes  bankrupt,  if 
it  can  be  said  that  the  defendant  was  a  creditor  having 
security  at  the  time  that  the  act  of  bankruptcy  was  com- 
mitted, he  came  within  the  clause.  If  he  was  not  then  a 
creditor,  but  something  had  interfered  to  make  him  no  cre- 
ditor, the  clause  does  not  apply.  Upon  this  joint  commis- 
sion, the  assignees  can  only  proceed  upon  an  act  affecting 
both  the  bankrupts.  On  the  2d  of  May  the  writ  was  re- 
turnable, the  sheriff  having  received  the  whole  of  the  money 
to  satisfy  the  execution  creditor.  On  that  day,  it  was  the 
duty  of  the  sheriff  to  have  the  money  in  Court,  or  to  pay  it 
over ;  but  his  neglect  of  duty  cannot  affect  the  rights  of 
other  parties.  Payment  of  the  money  would  have  discharged 
the  debtor;  but  I  think  that  seizure  followed  by  a  conversion 
of  the  goods  into  money  would  equally  discharge  the  debtor. 
Nollej/  V.  Buck  differs  from  the  present  case.  There  the 
seizure  was  before  the  act  of  bankruptcy  ;  but  before  sale, 
and  before  any  money  had  passed,  an  act  of  bankruptcy 
was  committed.  Between  seizure  and  sale,  the  judgment 
creditor  is  a  creditor  holding  security.  Until  the  sheriff 
has  converted  the  goods  by  sale,  the  general  property  of  the 
goods  is  in  the   execution   debtor.      Up  to  that  period, 

{«)  6  B.  &  C.  479. 
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therefore,  tbe  party  remains  a  creditor,  and  the  debt  is  not 
extinguished.  The  defendant  in  exeeution  has  a  right  to 
go  to  the  sheriff  and  require  the  goods  to  be  restored  to 
him  on  payment  of  the  money.  That  right  remains  entire 
untU  the  sheriff  has  sold,  the  general  property  remaining  in 
tbe  debtor,  though  the  sheriff  has  a  special  property.  This 
iff  sufficient  to  suspend  the  right  to  sue  out  execution,  but 
until  actual  satisfaction,  by  conversion  of  the  goods  into 
money,  the  debt  is  not  extinguished.  If  the  party  conti* 
ones  a  creditor  until  the  goods  are  converted  into  money, 
Notley  V.  Buck  is  rightly  decided,  since  the  judgment  cre-^ 
ditor  remained  a  creditor  on  security.  Here  the  defendant 
is  not  within  the  clause.  If  in  the  case  in  the  Exchequer 
that  Court  come  to  a  different  decision,  the  proper  course 
will  be  to  direct  a  second  argument. 
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LiTTLEDALB,  J. — My  present  opinion  is  against  tbe 
plaintiffs.  The  only  doubt  in  the  case  arises  upon  the 
108th  section  of  the  late  act.  The  seizure  was  before  the 
bankruptcy,  and  under  the  statute  oi  James  (a)  it  has  always 
been  held,  that  although  there  be  no  sale,  the  execution  is,  as 
against  the  assignees,  completed  by  seizure,  because  being 
an  entire  thing,  it  cannot  be  stopped  by  the  intervention  of 
an  act  of  bankruptcy  {b).  The  latter  part  of  the  section 
creates  the  doubt.  What  is  the  meaning  of  that  clause, 
**  Provided  that  no  creditor,  though  for  a  valuable  consi- 
deration, who  shall  sue  out  execution  upon  any  judgment 
obtained  by  default,  confession,  or  nil  dicit^  shall  avail  him- 
self of  such  execution  to  the  prejudice  of  other  fair  credi- 
tors, but  shall  be  paid  ratably  with  such  creditors."  This 
clause  cannot  apply  to  all  persons  who  have  at  any  time 
been  creditors  of  the  bankrupt.  Therefore  the  Courts  have 
considered  this  proviso  as  restrained  by  the  words  ''  having 
security ,''  in  the  former  part  of  the  section*    The  judgment 


(a)  21  Jac,  cap.  19,  sect.  9.  in  Clark  v.  WUhers^  S  Lord  Ra^- 

(fr)  Vidfr  Lord  EolCi  judgment      luond,  1072 ;  1  Salk.  3S2. 
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gives  security  to  a  seizure  under  afi.fa.  It  may  be  a  ques* 
tion  whether  the  security  was  here  entirely  divested,  or  only 
sub  madon  No  creditor,  who,  at  the  time  of  the  act  of  bank* 
ruptcy,  continues  to  hold  security,  would  be  entitled  to  avail 
himself  of  the  execution.  But  does  the  defendant  here  hold 
any  security  ?  The  seizure  was  on  the  7th  of  March.  The 
defendant  had  security  up  to  the  1st  of  May.  The  writ  was 
returnable  on  the  2d  of  May,  on  which  day  an  act  of  bank- 
ruptcy was  committed  by  one  of  the  bankrupts  only«  On 
that  day  it  was  the  duty  of  the  sheriff  to  pay  the  money 
over  to  the  execution  creditor.  On  that  day,  therefore,  the 
defendant  ceased  to  be  a  creditor  having  security.  The 
security  was  functus  officio.  The  money  itself  was  in  the 
'defendant's  hands,  or  in  the  hands  of  the  sheriff  for  his  use. 
I  am  pretty  sure  there  are  authorities  to  shew  that  as  soon 
as  the  money  is  received,  and  before  the  return  of  the  writ, 
an  action  for  money  had  and  received  will  lie  against  the 
sheriff  (a). 

Parkb,  J. — At  present  I  entertain  no  doubt  upon  this* 
case.  The  second  branch  of  the  108th  section  seems  to  de- 
prive no  execution  creditor  of  his  remedy,  unless  at  the 
time  of  the  act  of  bankruptcy  he  was  a  creditor  having 
security,  or  seeking  to  avail  himself  of  the  security.  When 
money  is  paid  to  the  sheriff,  he  becomes  the  debtor  to  the 
execution  creditor,  Perkinson  v.  Gilford  (b).  The  execu- 
tion debtor  is  therefore  discharged,  though  a  question  might 
arise  whether  an  action  of  debt  would  lie  against  the  sheriff 
until  the  writ  was  returnable.  In  Clark  v.  Withers  {c)f 
Lord  HaU  says,  that  *'  the  defendant,  having  lost  his  goods, 
may  plead  levied  by  fi.  fa.  in  bar  to  an  action  of  debt,  or 
sci,  fa.  on  the  judgment.  And  to  this  purpose  is  the  case 
of  /Jtkinson  v.  yJtkinsou,  3  Cro.  (rf)  390,  where,  in  a  sci.fa.^ 


(a)  Vide  Perkinson  v.  Gilford, 
Cro.  Car.  539;  Cockram  v.  Wclbj/e, 
2  Shower,  79;  Siyeake  v.  Richards, 
ih.  281.  And  see  Caiory.  Stokes, 
IM.&S.  599. 

(6)  Cro.  Ciir.  539. 


(c)  2  Ld.  Raym.  1072. 

(rf)  Cro.  El.  This  volurae  hav- 
ing been  published  after  those 
which  contain  the  reports  of  cases 
in  the  two  subsequent  reigos,  was 
formerly  cited  as  3  Cro. 
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upon  a  judgment  in  detinue,  the  defendant  pleaded,  that 
upon  a  distringas  (a)  upon  that  judgment  to  the  sheriff^  he 
delivered  the  goods  to  the  sheriff,  and  that  was  held  to  be  a 
good  plea  ;  and  the  seizing  of  the  goods  upon  the  distringas 
is  the  same  thing  as  levying  the  money  upon  vl  fieri  facias 
in  other  cases."  In  Atkinson  v.  Atkinson^  however,  the 
money  had  been  paid  to  the  sheriff  (6).  In  that  case  there 
can  be  no  doubt ;  and  that  was  the  case  here.  Then,  se* 
condly,  is  he  a  creditor  seeking  to  avail  himself  of  the  ex- 
ecution I  It  is  said  that  he  must  be  so  considered,  because 
he  cannot  recover  against  the  sheriff  the  money  levied  with- 
out proving  the  execution ;  but  though  he  may  avail  him- 
self of  the  execution  as  against  the  sheriff,  he  does  not  do 
so  to  the  prejudice  of  other  fair  creditors  of  the  bankrupt, 
^hich  is  the  only  use  of  the  execution  prohibited  by  the 
statute. 
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The  decision  in  the  Court  of  Exchequer  being  conform- 
able to  the  opinion  expressed  above,  the  Court  afterwards 
made  the  rule  for  a  new  trial  absolute. 

Rule  absolute. 


(a)  t.  f .  a  distringas  ad  deliberan- 
dum; for  which  process  seeOfficina 
Brevium,  308,  328;  1  Brown, 
Entries,  147 ;  Brownlow,  Brev. 
Jud.  292,  308;  Townsend,  Book 
of  Jadgments,  82;  Mann.  Exch. 
Pract.  App.  297,  1st  edit. 

(6)  In  Atkinson  v.  Aikinson^  the 
defendant  pleaded  to  the  sci.  Ja, 
**  that  upon  a  writ  of  distringas 
awarded  to  the  sheriff  upon  that 
judgment,  he  delivered  such  goods, 
(i.  e.  part  of  the  goods  recovered,) 
to  the  sheriff;  and  for  the  residue, 


that  they  were  appraised  at  so 
much  by  an  inquisition  taken  by 
the  sheriff,  aud  that  he  delivered 
the  money  to  the  sheriff,  but  he 
doth  not  aver  this  matter  to  be  re- 
turned by  the  sheriff/'  This  plea, 
therefore,  would  have  been  bad, 
unless  the  mere  redelivery  of  the 
goods  upon  the  distringan  ad  deli' 
herandum  had  been  nn  answer  to 
part  as  well  as  the  payment  of 
money,  as  the  amount  of  the  ap- 
praised value  of  the  goods  not  re- 
delivered, an  answer  to  the  residue. 
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1828.  The  King  r.  The  Inhabitants  of  RosLisTON. 

<<  Lethimstjop  J.  HIS  was  an  appeal  against  an  order  for  the  removal  of 
will,Iwillcive  Richard  Taylor  and  Catherine  his  wife,  and  one  infant 
him  satisfac-  daughter,  (not  christened,)  from  the  parish  of  St.  Michael, 
money  in  m  the  city  and  county  of  the  city  of  Lichfield,  to  Roshston^ 

clothes."  The  j^  j|,^  county  of  Derby.  The  Court  of  Quarter  Sessions 
sessions  are  at  -^  •'  ^ 

liberty  to  infer  for  the  city  and  county  of  the  city  of  Lichfield  confirmed 
no^  a  geneml  ^^  order,  subject  to  the  opinion  of  this  Court  upon  the 
hiring.  following  case : 

Richard  Taylor ^  the  pauper,  on  the  6th  February,  1817» 
and  when  about  thirteen  or  fourteen  years  of  age,  went  with 
his  mother  to  Joseph  Slater,  a  victualler  and  farmer,  living 
in  the  parish  of  Chad,  otherwise  Stowe,  within  the  city  and 
county  of  the  city  of  Lichfield.  The  pauper's  mother 
asked  Slater  if  he  wanted  a  boy ;  he  said  "  Yes."  She 
then  asked  what  wages  he  would  give.  S/ater  said,  ^'  Let 
him  (the  pauper)  stop  what  time  he  will,  I  will  give  him 
satisfaction,  if  not  in  money  in  clothes.''  The  pauper  went 
into  the  service  a  few  days  afterwards.  He  looked  after  the 
horses,  cows  and  sheep,  and  attended  to  the  general  busi- 
ness of  the  farm.  Slater  gave  the  pauper  his  board,  some 
clothing,  and  also  some  money  at  different  times  ;  and  the 
pauper  continued  in  such  service  in  St.  Chad's  parish  for 
thirteen  months,  when  he  ran  away,  because  Slater  beat 
him.  Slater  never  sent  after  the  pauper,  nor  did  the  pauper 
ever  offer  to  return  to  Slater*s  service ;  but  a  few  days 
after  he  had  run  away,  he  went  to  Slater's  for  his  hat,  which 
Slater  refused  to  give  him.  The  pauper^  on  his  cross-ex- 
amination by  the  respondent's  counsel,  stated,  that  al  the 
time  of  hiring,  Slater  did  not  say  that  he  (the  pauper)  might 
go  away  when  he  pleased,  or  that  Slater  might  turn  him 
away  when  he  pleased.  After  the  expiration  of  a  year  or 
more  from  the  original  hiring,  the  pauper's  mother  went  to 
Sldter^s  house  to  make  an  agreement,  but  he  was  out,  and 
no  new  agreement  was  made.     In   1827,  and   before  the 
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pauper  was  reinovedi  and  whilst  the  pauper,  his  wife  aad         189B. 

ckiM  were  UviiM|  in  St.  Michaers  parish,  be  applied  to  the      '^^^^'^ 

.  ,  .  TUe  KiKO 

overseer  of  the  parish  of  St.  Chad,   otherwise  Stowe,  for  v. 

relief,  and,  after  being  examined  as  to  his  settlement,  was    HosLisroy. 

twice  relieved  by  such  overseers. 

The  Court  of  Quarter  Sessions   were  of  opinion  that 

there  was  no  general  hiring  in  the  parish  of  Saint  Chad, 

otherwise  Stowe. 

ShuU,  in  support  of  the  order  of  sessions.  There  can 
be  no  general  hiring  where  time  is  mentioned.  General 
and  indefinite  hirings  are  not  synonimous.  An  indefinite 
hiring  excludes  a  general  hiring;  The  Kiug  v.  ChrisCs 
Parish,  York  (a).  The  words  used  by  the  master  here,  as 
as  well  as  there,  must  mean  whatever  time  he  chose. 

Whately,  contrA.  The  distinction  between  general  and 
indefinite  hirings  is  not  very  intelligible.  The  King  v.  Great 
Bowden  {(>)  shews  that  such  a  hiring  as  the  present  is  gene- 
ralj  unless  that  intention  be  controlled  by  particular  words. 
There  is  nothing  here  to  shew  that  the  pauper  might  have 
been  turned  away.  [Parke,  J.  Is  not  this  a  question  of  fact, 
and  were  there  not  premises  from  which  the  sessions  might 
draw  the  conclusion  at  which  they  have  arrived  ?  liayleif,  J. 
The  question  is,  whether  the  sessions  might  not  infer  that 
the  fairing  was  not  general.]  It  is  submitted  that  the  pre- 
mises did  not  warrant  the  conclusion?  [Bayley,  J.  In  The 
Kifig  V.  Trovcbridge  {c),  the  words  were  ''  to  bide  as  long 
as  he  pleased."  Here  the  master  could  have  dismissed 
him  when  he  pleased.]  The.  King  v.  Wincanton  (r/).  This 
was  followed  up  by  The  King  v.  Stockhridge  (e),  and  The 
Kiug  V.  Worfield(f),  and  The  King  v.  Great  Bowdenig). 

(tf)  5  D.  &  R.  314;  3  B.  &  C.  {d)  Burr.  S.  C.  295. 

459.  {e)  Ibid,  758. 

(6)  Aide,  i.  13;  7  B.  &  C.  249.  </)  5  T.  R.  506. 

(f)  Cited  by  Bayleyy  J.,  in  Rex  (g)  Ante,  i.  13;  7  B.  fit  C.249. 
Y.  Chrut's  Fariiik,  York,  5  D.  &  R. 
317;  3  B.  8cC.  462. 
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Bayley,  J. — 1(,  according  to  what  passes  at  the  time  of 
the  hiring^  the  master  may  turn  away  the  servanti  or  the 
servant  may  leave  the  master  at  any  time,  no  settlement  is 
gained.  This  is  perfectly  consistent  with  the  case  which 
we  have  decided  this  morning  (a).  The  question  is  not 
what  inference  I  should  have  drawn,  but  whether  the  jus- 
tices were  at  liberty  to  infer  that  the  servant  might  leave  at 
any  time.     If  he  was  at  liberty,  no  settlement  was  gained. 


LiTTLEDALE,  J.,  and  Parke,  J.,  concurred. 


Order  of  Sessions  confirmed. 


(a)  Rex  V.  Si,  j§ndrew*s,  Cambridge^  ante. 


The  King  v.  The  Inhabitants  of  Croyland, 

An  act  for  A.N  order  of  removal  of  Ruth  Reed  and  children  from 
lands*  vesu  '  Spalding  to  Croyland,  both  in  Lincolnshire,  was  confirmed 
6000  acres  in  by  the  Court  of  Quarter  Sessions,  subject  to  the  opinion  of 
recompensefor  the  Court  of  King's  Bench  on  the  following  case : — 

the  undertak-  ^pjjg  defendants  proved  a  settlement  in  Croyland.  In 
era,  and  directs  "^  ... 

that  inhabit-      answer  to  which,  the  appellants  proved  a  hiring  and  service 

MrtXhe*"^    for  a  year  of  the  plaintiff's  husband,  in  a  certain  part  of 

5000  acres, 
unable  to 
maintain 
themselves, 
shall  be  main- 
tained by  the 
trustees,  and 
not  by  the  pa- 
rishes.   The 
5000  acres  be- 
come an  in- 
corporated 
district,  but 
are  not  ren- 
dered extra- 
parochial;  and  hiring  and  service  thereon  gains  a  settlement,  where  the  service  is  per- 
formed either  in  the  particular  parish  or  in  the  district  generally. 


Deeping  Fen,  mentioned  in  the  37th  section  of  an  act,  l6& 
17  Car.  2,  for  the  draining  of  that  and  other  fens  in  Lin- 
colnshire, and  therein  described  as  containing  6000  acres, 
set  apart  for  an  additional  recompense  to  certain  trustees 
therein  mentioned.  At  the  present  time  there  are  no  over- 
seers for  Deeping  Fen,  but  overseers  were  appointed  for 
that  place  at  intervals,  but  not  regularlt/,  from  1790  to  1810, 
since  which  last  time  no  overseers  have  been  appointed  ^ 
and  until  the  last  eight  or  nine  years  a  workhouse  was  kept 
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atid  maintained  in  the  said  Deeping  Fen  for  the  residence 
and  management  of  the  paupers  residing  in  the  said  fen. 
The  said  act  of  ]6&  17  Car.  2,  was  to  be  considered  as 
part  of  the  case.  No  part  of  the  act  appeared  material,  or 
was  alluded  to,  except  the  first  section,  which  mentioned 
towns  as  existing  in  the  said  fen,  and  the  following  section, 
37,  of  the  act  above  alluded  to,  ^'  And  be  it  enacted,  by  the 
authority  aforesaid,  that  the  said  trustees,  their  heirs  and 
assigns,  or  the  survivor  of  them,  or  any  of  their  tenants, 
farmers  or  groundholders,  of  any  part  of  the  said  third  part, 
or  of  the  said  fen,  or  of  the  said  5000  acres,  shall  not  have,  at 
any  time  hereafter,  use,  or  claim  any  common  of  pasture,  or 
other  commonage  of  pasturing,  in  any  part  of  the  remainder 
of  the  said  fens,  nor  any  of  them,  nor  in  the  north  Fen  of 
Pinchbeck  and  Spalding,  nor  any  part  thereof,  by  virtue  or 
pretence  of  his  or  her  resiance  there.  But  all  and  every  the 
inhabitants  that  may  hereafter  be  upon  any  part  of  the  said 
third  part,  or  upon  any  part  of  the  said  5000  acres,  and  are 
not  able  to  maintain  themselves  shall  be  maintained  and 
kept  by  the  said  trustees,  their  heirs  and  assigns,  and  the  sur- 
vivor of  them,  and  never  become  chargeable  in  any  kind  to 
all  or  any  the  respective  parishes  wherein  such  inhabitant 
or  inhabitants  shall  reside  or  dwell,  any  statute  to  the  con-> 
trary,  &c." 
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Macdowal,  in  support  of  order  of  Quarter  Sessions.  There 
are  no  churchwardens  or  overseers  now  existing  in  Deeping 
Fen,  though  overseers  have  been  appointed  at  intervals,  that 
is,  persons  called  overseers  in  the  special  case.  But  in 
reality  this  Deeping  Fen  is  extra-parochial,  and,  therefore, 
the  justices  could  not  remove  them,  nor  could  he  gain  any 
settlement  there.  ILiitledale,  J.  It  is  not  stated  whether 
it  is  extra-parochial,  or  a  parish,  or  what].  If  even  it  is  not 
extra-parochial,  still  by  the  above  section,  37,  the  parishes 
are  not  to  be  charged,  but  the  trustees,  and  the  justices  of 
the  peace  cannot  direct  an  order  to  them,  their  order  must 
be  to  the  churchwardens  or  overseers. 
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1898.  Bolland  and  Burnabi/,  control.     It  is  ioimaterial  in  this 

^"^"^^^      case  whether  Deeping  Fen  is  extra-parochial  or  not,  foi 
y  qudcunque  via  data,  the  pauper  should  have  been  removed 

Ceotlako.  there,  and  not  to  Cro^rland,  for  that  was  not  his  last  legal 
settlement,  inasmtich  as  the  hiring  and  service  in  Deeping 
Eett  supersedes  the  settlement  in  Cropland.  It  does  not 
appear  by  the  case  that  this  is  extra-parochial,  and  in  trutk 
it  ia  not,  but  within  the  parish  of  Deeping ;  all  that  appears 
to  the  Court  as  to  this  point  is  from  the  act  of  parliameni, 
and  in  s.  37  the  word  parishes  is  introduced,  from  which  it 
must  be  inferred  that  these  5000  acres  were  within  a  pariab; 
and  therefore  the  justices  should  have  removed  to  the 
parish  of  Deeping ;  and  the  proper  course  would  be,  if  then 
are  no  overseers,  to  apply  to  the  justices  to  appoint  thesb 
If,  however,  it  be  extra-parochial,  still  the  parish  of  Croyland 
isnot  bound  to  maintain  the  pauper,  but  the  trustees  of  Deep* 
ing  Fen  under  the  37  sect,  of  the  act,  and  Spalding  should 
either  have  applied  to  magistrates  to  obtain  an  order  of 
maintenance  of  children,  or  otherwise  they  should  have 
obtained  an  order  of  removal  and  forced  the  trustees  to  have 
received  the  paupers.  The  only  case  in  point  at  all  is  Rex 
V.  Saighion  on  the  Hill  (a),  and  that  is  applicable  to  the  first 
point,  and  Rex  v.  Tantworth  {h)  is  an  authority  as  to  the 
second.  The  settlement  in  Croyland  is  equally  superseded 
whether  a  settlement  was  gained  in  Deeping  Fen  or  the 
trustees  were  bound  to  maintain  him  under  the  act.  Besides 
he  was  not  strictly  chargeable  to  Spalding,  for  the  37th  sec^ 
tion  expressly  provides  that  he  shall  not  be  chargeable,  and 
the  parish  of  Spalding  were  not  bound  to  relieve  him,  as  in 
thetcase  of  men  residing  under  certificates. 

Bayley,  J. — It  seems  to  me  in  this  case  that  the 
removal  to  Croyland  cannot  be  supported,  and  that  the 
order  of  sessions  must  be  quashed.  The  removal  to  Croy- 
land must  be  upon  the  principle  that  the  parish  of  Croyland 
were  bound  to  maintain  him.     Now  the  pauper's  husband 

(a)  3  B.  &  A.  1(».  (ft)  Cald.  28. 
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had  done  tbet  in  Deeping  Fen  which  if  done  in  any  other  i84e. 
place  would  have  given  him  a  settlement  in  such  place. 
Now  there  is  nothing  in  the  case  or  in  the  act  of  parliament 
to  shew  that  Deeping  Fen  is  extra-parochial,  and  the  con-  Ckwi^avik 
trary  is  to  be  presumed,  namely,  that  it  is  situated  within  a 
parish,  and  in  that  view  cleaily  the  pauper  ought  to  have 
been  removed  there,  but  the  repellants  rely  upon  a  clause 
in  the  act  of  parliament :  now  what  is  the  fair  construction 
of  that  clause  ?  it  is  this,  if  the  pauper  it  dwelling  there, 
or  if  be  does  any  act  therein  whereby  he  could  gain  a  eet- 
tlement,  he  is  to  be  maintained  by  the  trustees,  not  that  he 
shall  not  belong  to  that  parish;  to  enforce  this,  an  applica- 
tion may  be  made  by  the  parish  wherein  the  place  is  situated, 
or  probably  by  application  of  the  parish  wherein  be  may  be 
resident.  The  true  construction  of  the  act  is  not  that  the 
settlement  is  superseded,  but  that  the  trustees  and  not  the 
.  parish  are  to  bear  the  expense  of  the  maiatenaoce,  there* 
fore  the  order  oi  sessions  must  be  quashed. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  We  must 
take  these  fens  to  be  in  some  parish,  for  by  the  first  part  of 
the  act  there  is  mention  made  of  i4)%Dn$  in  them  before  the 
inclosure,  which  shews  that  they  were  not  then  uninhabited ; 
besides^  in  the  37th  section  mention  is  made  of  inhabitants 
residing  in  parishes.  Now  if  he  gained  a  settlement  in  that 
parish,  the  settlement  in  Croyland  is  superseded.  A  different 
question  would  arise  if  it  could  be  clearly  proved  that 
Deeping  Fen  is  extra-parochial  and  no  vill,  for  then  no 
settlement  could  be  gained,  nor  oould  he  be  removed  there; 
and  it  may  be  a  question  whether  the  trustees  under  the  d7th 
section  of  the  act  could  be  called  upon  to  maintain  him 
unless  he  were  resident  there.  I  think  they  could  not ; 
however  it  is  hot  necessary  to  decide  that* 

Parke,  J. — ^The  pauper  had  a  legal  right  to  be  main- 
tah^ed  either  by  the  parish  in  which  the  fen  is  situate,  or  by 
the  trustees  under  the  act.    It  is  unnecessary  to  decide  by 
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which;  for  in  either  case  the  removal  ought  not  to  have 

been  made  to  Croyland. 
The  KiKO 

v. 
Proylakd.  Order  of  Sessions  quashed. 


The  King  v.  The  Inhabitants  of  Rawden. 

Parol  evidence  BY  an  order  of  two  justices,  George  Cloyforth  and  Sarah 
to  whom  a^di^  ^"  ^^'*^*  *^"^  Hannah  and  James  their  children,  were  removed 
mise  18  made,  frgm  the  township  of  Idle,  in  the  West  Riding  of  Yorkshire, 
where  the  to  the  township  of  Rawden  in  the  said  Riding.  Upon 
■^"*"*®P' ^°''  appeal,  the  sessions  confirmed  the  order,  subject  to  the 
was  in  writing,  opinion  of  the  Court  on  the  following  case : — 

The  respondents  proved  a  settlement  in  the  appellant's 
township.  The  appellants  then  set  up  a  subsequent  settle- 
ment gained  in  the  respondent's  township,  by  the  pauperis 
having  been  rated,  and  having  actually  paid  the  rates  in 
respect  of  a  tenement  of  the  annual  value  of  10/.  lOs.  in 
that  township.  It  appeared  that  in  December,  1823,  the 
pauper  began  to  occupy  the  tenement  which  was  the 
property  of  Joshua  Compton,  Esq.,  that  be  occupied 
it  for  a  twelve  month,  paid  the  rent  for  it  and  also  the  rates, 
during  all  which  time  he  resided  in  that  township.  Id 
answer  to  this,  the  respondents  insisted  that  the  pauper  did 
not  take  the  tenement  of  Mr,  Compton  solely ,  hut  jointly 
with  his  father  and  father-in-law;  and  to  prove  this,  they 
called  Mr.  Robinson,  who  was  Mr.  Compton's  steward  at 
that  time.  He  stated  that  he  did  not  know  who  occupied 
the  tenement  in  question.  He  was  then  asked  by  the 
counsel  for  the  respondents,  who  it  was  to  whom  he  had 
let  the  tenement,  and  who  were  the  tenants.  Where- 
upon the  appellants'  counsel  interposed,  and  asked  him 
whether  there  was  not  an  agreement  in  writing,  and  on  his 
admitting  that  there  was,  they  objected  that  parol  evidence 
of  the  letting  and  tenancy  could  not  be  received.  The 
Court,  however,  permitted  the  question  to  be  put,  and  the 
witness  stated  that  he  had  let  the  tenement  to  the  pauper, 


Rawden. 
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the  pauper's  father  and  father-in-law ;  that  they  were  the 
tenants,  and  that  they  jointly  delivered  a  notice  to  quit,  but     rrJ^^JT^. 
that  he  could  not  say  whether  this  notice  was  signed  with  v. 

one  or  more  names.  Upon  this  evidence,  the  Court  of 
Sessions  confirmed  the  order.  If  the  Court  of  King's 
Bench  shall  be  of  opinion  this  evidence  was  improperly 
received,  then  the  order  of  sessions  is  to  be  set  aside. 

Blackburn  and  Dundas.  The  King  v.  The  Inhabitants 
of  the  Holy  Trinity  and  St.  Margarets,  Hull  {a)  is  directly 
in  point.  There  it  was  decided  that  parol  evidence  of  the 
fact  of  tenancy  is  admissible,  although  it  appear  that  the 
tenant  holds  under  a  written  contract.  Here  the  witness 
was  called  to  rebut  the  presumption  raised  by  the  payment 
of  rates,  that  the  pauper  paid  them  in  respect  of  a  tenement 
of  10/.  a  year.  This  case  is  directly  within  the  reason  of 
the  judgment  in  Rex  v.  Hull  as  reported  in  1  M.  &  R. 
The  same  principle  is  to  be  found  in  Butcher  v.  Jarratt  {b). 

Starkie  and  Milner  were  stopped  by  the  Court. 

Bayley,  J. — The  difficulty  consists  in  admitting  parol 
evidence,  there  being  a  written  agreement.  This  is  a  case 
where  primd  facie  it  cannot  be  asked  to  whom  the  property 
was  let.  This  distinguishes  the  present  case  from  Rex  v. 
Hull. 

LiTTLEDALE,  J.,  Concurred. 

Pabke,  J. — ^The  respondents  wished  to  prove  not  who 
occupied  the  tenement,  but  to  whom  it  was  let.  This  could 
not  be  done  without  the  agreement.  It  was  not  competent 
to  them  to  show  to  whom  the  land  was  let,  except  by  the 
instrument  letting  it. 

Order  of  Sessions  quashed  (c). 

(a)TB.&  C.  611;   IM.&R.         (5)  3  B.&  P.14S. 
444.  (c)rK/elM.&R.446,(c),wher« 
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it  seems  to  have  been  considered 
that  proof  of  the  fact  of  tenancy 
stood  upon  the  same  footing  as 
proof  of  the  terms  of  the  holding. 
By  3  &  4  W.  &  M  c.  11, 8.  6,  any 
person  coming  to  inhabit  in  any 
parish,  charged  with  and  paying  his 
share  towards  the  public  taxes  of 
the  said  parish,  shall  gain  a  settle- 


king'sjixnch, 

ment.  Here  the  pauper  oocopiad 
the  tenement  in  question  for  a 
twelvemonth,  paid  the  rent,  and 
also  the  rates  for  it.  Query,  whe- 
ther, even  supposing  that  dennise 
to  be  joint,  a  settleaient  was  not 
acquired  in  Idle.  Vide  Rex  v.  Si. 
Dunstan*s,  7  D.  &  R.  178 ;  4  B. 
&  C.  686. 


A  baptism 
cannot  be 
proved  by  a 
minute  written 
at  the  time  by 
the  parish 
clerk,  nor  by 
an  entry  in  the 
parish  register 
made  at  a  sub- 
sequent period 
by  a  succeed- 
ing incumbent, 
founded  upon 
such  minute. 


Doe,  on  the  demise  of  Wakben^  v.  Aabon  Bray. 

Ejectment  for  landa  in  Castle  Morton,  in  the  county 
of  Worcester.  At  the  trial  before  Vaughan,  B.  at  the  Wor* 
cester  Spring  Assizes,  \S2S  {a),  a  prima  facie  title  having 
been  shown  on  the  part  of  the  lessor  of  the  plaintiff,  the 
defendant  set  up  a  title  derived  from  John  Bray.  To  prove 
that  he  was  the  legitimate  son  of  John  Bray,  the  defendant 
produced  the  parish  register  of  Castle  Morton,  for  1776, 
which,  under  the  head  of  *^  Baptisms,"  contained  the  fol- 
lowing entry :  "  6th  February,  Aaron,  son  of  John  and 
Elizabeth  BrayJ*  This  entry  was  made  in  June^  1777,  by 
a  clergyman,  who  did  not  become  rector  of  Castle  Morton 
until  the  death  of  the  prior  incumbent  in  the  early  part  of 
that  year.  In  1776,  the  latter  being  infirm,  no  regular  entiiei 
of  baptisms  were  made  in  the  parish  books,  but  a  person 
who  was  the  parish  clerk  during  the  incumbencies  of  both 
rectors,  wrote  memoranda  of  these  occurrences  on  slips  of 
paper,  from  one  of  which  the  second  rector  made  the  above 
entry.  On  the  part  of  the  plaintiff  it  was  contended,  that 
neither  the  minutes  of  the  clerk,  nor  the  entries  in  the  regis* 
ter  prepared  from  such  minutes,  were  evidence.  The 
learned  Judge  overruled  the  objection,  the  minutes  and  regis- 
ter were  received,  admitted,  and  read,  and  a  verdict  was  found 

{a)  Counsel  for  the  plaintiff,  Campbell  and  It.  F.  Richards ;  for  die 
defendant,  Tatmton  and  Maule. 
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for  ihe  defendant.     In  the  following  term,  Taunton  obtained         ^^^' 

a  rule  to  set   aside   this  verdict,  on  the  ground  that  the         jy^^ 

evidence  was  not  admissible,  against  which,  v* 

Brat. 

Campbell  and  12.  V.  Richards  now  shewed  cause.  The 
entry  in  the  register  was  prima  facie  evidence  ;  nor  is  its 
authority  destroyed  by  shewing  it  to  have  been  made  by  a 
person  who  was  not  the  incumbent  at  the  time  the  baptism 
took  place.  [Littledale,  J.  By  the  70th  Canon  (a),  the 
names  of  all  persons  baptized  are  to  be  entered  in  the 
register  at  the  end  of  every  week.  Parke,  J.  A  register  is 
evidence  as  a  document  made  up  by  a  public  officer,  whose 
duty  it  is  to  prepare  such'  a  document ;  here  the  entry  is  made 
by  a  person  wholly  unconnected  with  the  parish  at  the  time 
the  baptism  is  supposed  to  have  taken  place.]  But  sup* 
posing  this  circumstance  to  take  away  from  the  authority  of 
the  entry,  its  credit  is  restored  by  shewing  that  it  was  pre- 
pared from  minutes  furnished  by  a  party  whose  office  re- 
quired that  he  should  be  present  when  the  ceremony  was 
performed.  If  the  clerk  had  made  the  entry  in  the  lifetime 
of  A,,  the  register  would  have  been  evidence  of  the  baptism; 
so  here,  where  it  is  made  from  minutes  drawn  up  by  the 
clerk  in  the  lifetime  of  ^.  [Baj//ey,  J.  Where  the  clerk 
makes  the  entry  in  the  lifetime  of  the  minister,  the  Court 
would  presume  that  the  former  was  authorized  by  the  latter 
to  make  the  entry ;  but  an  entry  made  after  his  death  cannot 
be  presumed  to  have  been  made  by  his  authority.] 

Taunton  and  Maule,  contr^,  were  stopped  by  the  Court.  « 

Bayley,  J. — We  are  of  opinion  that  this  rule  must 
be  made  absolute.  Entries  in  parish  registers  should  be 
made  promptly,  and  they  should  be  prepared  by  the  persons 
whom  the  law  has  appointed  for  that  purpose.  Here  the 
entry  was  delayed  for  a  year  and  a  half,  and  until  after  the 
death  of  the  incumbent,  when  it  was  made  by  a  person 

{a)  3  Burn.  Eccl.  Law,  290. 
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acting  merely  upon  the  information  of  the  clerk.  Then  \Ah 
regard  to  the  second  point,  as  it  was  not  the  duty  of  the  clerk> 
to  make  such  entries,  his  minutes  must  be  considered  as  mere 
private  memoranda.  In  May  v.  May  (a),  the  day-book  in 
which  the  original  entries  were  made,  and  from  which  they 
were  posted  into  the  register  once  in  three  weeks,  was  held  to 
be  inadmissible.  And  the  editor  of  Bum's  Ecclesiastical  Law 
makes  an  observation  to  the  same  effect  (6).  So  in  Newham 
V.  Raithley  (c),  it  was  held  that  the  copy  of  a  register  kept 


(fl)2Stra.l072;  BuU.N.P.  112. 

(6)  3  Bum,  E.  L.  293. 

(c)  1  Pbillimore,  315.  In  that 
ease  it  was  said  by  the  learned 
judge.  Sir  Mn  NichoUy  that  the 
register  itself  might  be  evidence  to 
a  certain  extent  at  the  hearing. 
No  notice  appears  to  have  been 
taken  of  statute  25  Geo.  3,  c.  75, 
which  imposed  a  stamp  duty  upon 
*'  the  registers  of  births,  burials, 
and  christenings  of  his  majesty's 
protestant  subjects  dissenting  from 
the  church  of  England,*'  and  may 
perhaps  be  considered  as  a  legisla- 
tive recognition  of  such  registers. 
The  duty  had  been  imposed  upon 
parochial  registers,  and  had  been 
extended  to  the  registers  of  quak- 
ers  by  23  Geo.  3,  c.  67,  s.  8.  All 
these  duties  have  been  since  re- 
pealed. In  Huet  v.  Le  Mesuriery 
1  Cox,  275,  a  register  kept  in 
Guernsey  appears  to  have  been 
rejected,  as  not  having  been  kept 
under  a  sufficient  ecclesiastical  au- 
thority. 

Ex  parte  Taylor,  1  Jac.  &  Walk. 
483.  ^*  This  was  a  petition  for 
payment  of  a  legacy  that  had 
been  invested  in  the  funds  in  the 
name  of  the  accountant-general, 
4mder  the  statute  36  Geo.  S,  c.  52, 


s.  32,  the  legatee  having  attmed 
21.  To  prove  his  age  an  examined 
copy  of  an  entry  in  the  register  of 
the  births  of  dissenters*  cbildreo, 
kept  at  Dr.  Williams's  library 
in  Redcross-street,  was  produced. 
The  Master  of  the  Ilolls  (Sir  W. 
Grant)  thought  it  was  not  evt* 
dence  that  the  Court  could  acton.** 
The  institution  in  which  that  regjo- 
ter  was  kept  is  a  library  founded  by 
Dr.  Daniel  Williams,  a  presbyte- 
rian  minister,  in  the  beginning  of 
the  last  century,  for  the  use  of  mi- 
nisters of  the  three  denominations 
into  which  the  dissenting  body, 
with  the  exception  of  the  quakers, 
was  then  divided,  presbyteriam, 
independents,  and  baptists.  From 
the  year  1740,  protestant  dissent* 
ers  of  the  three  denominations 
have  registered  the  births  of  their 
children  at  this  library.  The  re- 
gister is  entered  in  books  prepared 
from  certificates  on  parchment, 
which  are  also  preserved  in  the 
library.  Until  the  above  decision 
in  ex  parte  Taylor,  the  certificates 
were  in  the  following  form  :—> 

"  These  are  to  certify  that  J., 
the  son  of  B.  D.,  and  C.  his  wife, 
who  was  the  daughter  of  E.  F.f 
was  bom  at  X.,  in  the  parish  of  Y., 
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at  a  dissenting  chapel^  could  not  be  pleaded  in  evidenc^e  in 
the  Ecclesiastical  Courts  on  the  ground  that  such  a  register, 
not  being  a  public  document  in  official  custody,  must  be 
considered  as  a  private  memorandum. 
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in  the  county  of  Z.,  ou  the 
day  of  ,  in  the  year 

at  whose  hirth  we  were  present. 

(Signed)  O.  H. 

LK, 
"  We  do  certify  that  the  above- 
named  A.  D,  is  our  ion^ 
was  bom  at  the  time  and 
above  mentioned. 

(Signed)  B,  D. 

c.  Dr 

Afler  that  decision  it  was  con- 
rndered  that  the  certiBcate  was 
available  only  as  a  declaration  by 
the  parent,  and  equivalent  to  an 
entry  by  n  parent  in  a  Bible,  Prayer 
Book,  &c.;  and  in  order  to  give  it 
more  force  as  such  declaration,  the 
following  form  is  now  adopted : — 
«  Dated  the  day  of  18 
**  This  is  to  certify  and  declare, 
that  J.,  the  $im  of  fi.  D.,  of  X,  in 
the  county  of  K,,  and  C.  his  wife, 
{who  was  the  daughter  of  E,  F., 
of  ,  in  the  county  of  ^.)  was 

bom  at  the  house  of  the  said  B.  P., 
No.     ,  street,  in  the  county 

of  F.,  on  the        day  of  18     . 

B,  D.  )  The  parents  above 
CD.  S     named. 

"  We  certify  and  declare  that 
we  were  present  at  the  birth  of  the 
child  above  mentioned,  and  that 
such  birth  took  place  at  the  time 
and  place  aforesaid. 

G.  H.f  of        ,  spinster,  aunt  to 

the  child. 

J.  K.f  of  ,  surgeon." 

(a)  By  52  Geo.  3,  c.  146,  it  is 

c; 


Rule  absolute  (a), 

enacted,  sect.  1,  that  registers  of 
public  and  private  baptisms,  mar- 
riages and  burials,  solemnized  ac- 
cording to  the  rites  of  the  united 
Church  of  England  and  Ireland, 
within  all  churches  or  chapelries  in 
England,  shall  be  kept  by  the  rec- 
tor, &c.  in  books  of  parchment, 
or  of  durable  paper. 

In  France,  every  birth  must  be 
communicated,  witliin  three  days 
of  the  event,  to  the  civil  authori- 
ties, who  are  to  make  a  full  and 
minute  record  of  the  occurrence. 

**  Les  declarations  de  naissance 
seront  faites,  dans  les  trois  jours 
de  Taccouchement,  a  Tofficier  de 
r^tat  civil  du  lieu:  Tenfant  lu} 
sera  pr^sent^.  La  naissance  de 
Tenfant  sera  d^clar<^e  par  le  p^re 
ou,  k  d^faut  du  pbre,  par  les  doc- 
teurs  en  m^decine  ou  en  chirui^e, 
sages-fern mes,  ofBciers  de  sant^, 
ou  autres  personnes  qui  auront  as- 
siste  k  Taccouchement ;  et  lorsque 
la  ra^re  sera  accouch^e  hors  de 
son  domicile,  par  la  personne  chec 
qui  elle  sera  accouch^e.  L*acte 
de  naissance  sera  r€dig^  de  suite, 
en  presence  de  deux  temoins. — 
L'acte  de  naissance  ^noncera  It! 
jour,  llieure,  et  le  lieu  de  la  nais- 
sance, le  sexe  de  Tenfant  et  les  pr6- 
noms  qui  lui  seront  donnas,  les  pre- 
aoms,  noms,  profession,  et  domicile 
des  p^re  et  mbre,  et  cenx  des  te- 
moins." Code  Napoleon,  numm. 
55,  56,  57.  Two  copies  of  every 
entry  of  births,  (as  also  of  marriages 
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and  burials,)  are  made,  and  every 
leaf  is  signed  by  the  president  of 
the  tribunal  de  premiere  instance. 
At  the  end  of  each  year  the  registers 
are  closed  by  the  mayor,  and  one 
copy  is  deposited  in  the  archives 
of  the  mayoralty,  and  the  other  at 
the  register-office  of  the  tribunal 
de  premiere  instance. 

Some  provision  of  the  like 
nature  was  attempted  to  be  in- 
troduced into  this  country  when 
the  above  statute  was  under  dis- 
cussion. It  was  urged  that  the 
parish  register  of  baptisms  em- 
braced only  one  class  of  the  com- 
munity, and  would,  therefore,  oflen 
afford  little  or  no  assistance  in 
tracing  a  pedigree ;  and  that  sup- 
posing all  classes  to  be  included, 
the  register  gave  no  other  iufonna- 
tion  as  to  the  period  of  the  birth 
than  that  the  party  must  have  been 
born  before  the  date  of  the  entry 
in  the  register.  It  was,  however, 
considered  to  be  a  hardship  on  the 
clergy  to  deprive  them  of  the  pri- 
vilege of  registering  the  baptisms 
of  persons  within  their  own  com- 
munion, and  that  it  would  be  de- 
grading them  to  require  that  they 
should  make  entries  with  respect 
to  the  children  of  persons  who 
were  not  within  the  pale  of  the 
established  church. 

With  respect  to  the  three  im- 
portant events  of  birth,  marriage, 
and  death,  the  legal  public  evi- 
dence appears  to  stand  thus : — ^The 
period  of  birth  is  to  be  sought  for  by 


the  inspection  of  one  or  more  out  of 
about  10,000  parish  registers,  kept 
by  persons  unused  to  the  minutiae 
of  accurate  and  formal  entries, 
embracing  about  one  half  only  of 
the  population,  and  throwing  no 
other  light  upon  the  period  of  birth 
of  the  party  whose  name  is  there 
recorded,  than  by  proving  that  he 
was  alive  on  a  particular  day,  aay 
accompanying  memorandum  as  to 
the  day  of  the  birth  being  inad- 
missible. With  respect  to  mar- 
riages, however,  the  registers  are 
more  satisfactory.  They  extend 
to  all  sects  except  two,  (Quaken 
and  Jews,)  whose  peculiarities  will 
in  general  prevent  any  mistake  in 
searching  for  the  evidence  of  their 
marriage.  There  exists  no  register 
of  deaths,  but  the  interval  between 
death  and  sepulture  seldom  raises 
any  legal  question ;  and  therefore 
with  respect  to  those  who  are  bo- 
ried  by  the  ministers  of  the  esta- 
blished church,  we  have  a  register 
which,  if  regularly  kept  and  easily 
accessible,  would  answer  every 
purpose  of  a  register  of  deaths. 
The  portion  of  the  community 
whose  interments  are  thus  regis- 
tered exceeds  that  whose  baptisms 
are  to  be  found  in  the  parochial 
registers,  inasmuch  as  many  dis- 
senters are  buried  in  our  public 
cemeteries,  who  either  reject  the 
rite  of  baptism,  or  receive  it  from 
ministers  of  their  own  persuasion, 
whether  as  children  or  as  adults. 
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The  King  v.  Winter. 

X  H  E  following  order  was  made  b}^  two  justices  of  the 
peace : — 


^- 


Walt's  Bridge.  A 


^ev»tuTB^' 


Somerset,  to  wit.  We,  Francis  Popham,  Esq.,  and 
Joseph  Guerin,  clerk,  two  of  his  Majesty's  Justices  of  the 
Peace  for  the  said  county,  at  a  special  sessions  for 
the  highways  held  at  the  Lethbridge  Arms  Inn,  in 
the  parish  of  Bishop's  Lydeard,  in  the  hundred  of  Kings- 
bury West,  in  the  said  county,  on  the  1 1th  day  of  December, 
1827,  having  upon  view  found  that  a  certain  part  of  a  high- 
way, within  the  said  parish  of  Bishop's  Lydeard,  in  the  said 
hundred  and  county,  called  Watt's  Lane,  otherwise  called 
Sandy  Lane,  lying  between  the  road  described  in  the  plan 
hereunto  annexed,  as  the  new  line  of  turnpike  road  from 
Taunton  to  Hartrow-Gate,  in  the  parish  of  Stogumber,  in 
the  said  county,  at  or  near  a  certain  bridge  called  Watt's 
Bridge,  marked  in  the  said  plan  with  the  letter  I,  and  the 
public  highway  heretofore  part  of  the  turnpike  road  from 
Taunton  to  Hartrow-Gate  aforesaid,  at  or  near  a  certain 
dwelling  house  in  the  occupation  of  James  Markes,  marked 
on  the  said  plan  with  the  letter  H,  for  the  length  of  two  hun- 
dred and  eighty  six  yards  or  thereabouts^  and  particularly 
described  in  the  said  plan  hereunto  annexed,  may  be  diverted 
and  turned  so  as  to  make  the  same  more  commodious  to  the 
public ;  and  having  viewed  a  course  proposed  for  the  new 
highway,  in  lieu  thereof,  through  the  lands  and  grounds  of 


An  order  for 
diverting  and 
stopping  up  a 
highway,  and 
substituting 
for  it  a  new 
road  is  bad, 
unless  it  ap- 
pear that  the 
public  acquire 
as  permanent 
a  right  in  the 
latter  as  they 
had  in  the 
former. 

Semble,  that 
this  must  ap- 
pear on  the 
face  of  the  or- 
der. 

SembUf  that 
the  order 
should  shew  a 
contract  with 
the  owner  of 
the  land  over 
which  the  new 
road  is  to  be 
made. 

SemblCf  that 
upon  the  diver- 
sion of  ft  high- 
way, it  cannot 
be  continued 
for  foot 
passengers 
only. 


Winter. 


434  CASES  IN  THE  ICING^S  BENCH, 

1828.         Sir  Thomas  Buckler  Lethbridge^  of  Sandhill  Park,  in  the 
JJJ^"^;^^'^      said  county.  Baronet,  lying  between  the  said  new  line  of 
V.  turnpike  road  from  Taunton  to  Uartrow-Crate  aforesaid,  at 

or  near  a  certain  turning  in  the  said  last  mentioned  turnpike 
road|  in  the  parish  of  Ash  Priors  in  the  said  county,  marked 
on  the  said  plan  with  the  letter  E,  and  the  said  public  high- 
way, heretofore  part  of  the  turnpike  road  from  Taunton  to 
Hartrow<rGate  aforesaid,  at  or  near  a  place  called  the  Cross 
at  Ridgway,  otherwise  called  Ash  Cross,  in  the  said  parish 
of  Bishop's  Lydeard,  in  the  said  county,  marked  on  the  said 
plan  with  the  letter  F,  of  the  length  of  462  yards  or  there- 
abouts, and  of  the  breadth  of  sixteen  feet  or  thereabouts, 
particularly  described  in  the  said  plan  hereunto  annexed, 
and  having  received  evidence  of  the  consent  of  the  said  Sir 
T.  B.  Lethbridge  to  the  said  new  highway  being  made 
through  his  lands  and  grounds  hereinbefore  described^  by 
writing  under  his  hand  and  seal,  in  consideration  of  the  said 
part  of  the  said  old  highway,  hereby  ordered  to  be  diverted 
and  turned,  being  sold,  exchanged  and  to  be  vested  in  him 
(saving  always  and  reserving  nevertheless  a  free  passage  for 
all  persons  on  foot  through  the  land  and  soil  of  the  said 
part  of  the  said  old  highway,  hereby  ordered  to  be  diverted 
and  turned,  according  to  the  ancient  usage  in  that  respect); 
we  do  hereby  order  that  the  said  last  mentioned  highway 
be  diverted  and  turned  through  the  lands  aforesaid ;  aad 
when  such  new  highway  shall  be  properly  made  and  com- 
pleted, and  put  in  good  condition  and  repair,  and  fit  for  the 
reception  of  travellers,  and  so  certified  by  two  of  his  Ma- 
jesty's justices  of  the  peace  in  and  for  the  said  county  of 
Somerset,  upon  view  thereof,  and  after  such  certificate 
shall  have  been  returned  to  the  clerk  of  the  peace  of  the 
said  county,  and  by  him  enrolled  amongst  the  records  of  the 
court  of  quarter  sessions,  at  the  general  quarter  sessions  of 
the  peace  to  be  holden  in  and  for  the  said  county,  next  after 
the  general  quarter  sessions  of  the  peace  in  and  for  the 
said  coiiuty,  at  which  this  our  order  shall  have  been  con- 
firmed or  enrolled,  pursuant  to  the  directions  of  the  statute 
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ID  that  case  made  and  provided ;  we  do  hereby  order  the 
said  part  of  the  said  old  high  way,  hereby  ordered   to   be     i^k^o 
diverted  and  turned,  being  of  the  length  of  two  hundred  and  v. 

eighty  six  yards  or  thereabouts,  and  of  the  breadth  of  twelve 
feet  or  thereabouts,  upon  a  medium,  as  appears  by  the  said 
plan,  to  be  stopped  up,  subject  to  and  saving  always  and 
reserving  nevertheless  a  free  passage  for  all  persons  on  foot 
through  the  land  and  soil  of  the  said  part  of  the  said  old 
highway  so  hereby  ordered  to  be  turned  and  stopped  up, 
according  to  the  ancient  usage  in  that  respect.  And  whereas 
the  said  Sir  T.  B.  Lethbridge  hath  consented  as  aforesaid  to 
the  making  and  continufng  of  the  said  new  highway  through 
his  lands,  in  consideration  that  the  said  part  of  the  said  old 
highway,  hereby  ordered  to  be  diverted  and  turned  and 
stopped  up,  be  sold  and  exchanged  and  vested  in  him; 
saving  always  and  re^rving  nevertheless  as  aforesaid ,  we 
do  hereby  order  that  the  said  lands,  ground,  and  soil  of  the 
said  Sir  T.  B.  Lethbridge,  for  the  said  new  highway  hereby 
ordered  to  be  made  as  aforesaid,  be  purchased  by  the  sale, 
disposal,  and  exchange  of  the  said  part  of  the  said  old  high- 
way, hereby  ordered  to  be  diverted  and  turned  and  stopped 
up,  and  the  same  to  be  vested  in  the  said  Sir  T.  B.  Leth- 
bridge, subject  and  saving  always  and  reserving  nevertheless 
as  aforesaid ;  and  we  do  hereby  approve  and  direct  that  the 
surveyors  of  the  highways  of  the  said  parish  of  Bishop's 
Lydeard  do  and  shall  {a)  make  an  agreement  with  thesaid  Sir 
T.  B.  Lethbridge,  being  the  person  seised,  possessed  of,  and 
interested  in  the  said  lands,  ground,  and  soil  through  which 
the  said  highway,  hereby  ordered  to  be  diverted  and  turned,  is 
hereby  ordered  to  and  will  go,  for  the  recompense  to  be  made 
for  such  ground  and  for  the  making  of  such  sew  ditches  and 
fences  as  shall  be  necessary  by  the  sale,  disposal,  and  ex- 
change to  and  with  the  said  Sir  T.  B.  Lethbridge  of  thu 
said  part  of  the  said  old  highway  hereby  ordered  to  be 
diverted  and  turned  and  stopped  up,  and  the  same  being 

(a)  Post,  436,  (c). 
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vested  in  the  said  Sir  T.  B.  Lethbridge,  subject  and  saving 
always,  and  reserving  nevertheless,  as  aforesaid.  Given,  &c. 
On  appeal,  the  Court  of  Quarter  Sessions  confirmed  the 
order,  subject  to  the  opinion  of  this  Court  whether  the 
order  could  be  legally  made  under  the  statute  55  Geo.  3,  c.  68, 
inasmuch  as  the  intended  new  road  from  £•  to  F.  did  not 
either  commence  or  terminate  at  the  same  points  as  the  road 
to  be  stopped  up,  the  distance  between  I.  and  E.  being 
1 154  yards,  and  between  H.  and  F.  1063  yards.  And  also, 
inasmuch  as  the  highway  from  F.  to  H.  was  one  of  the 
roads  included  in  the  act  of  3  Geo,  4,  c.  Ixv.  for  repealing 
several  acts  passed  for  repairing  roads  leading  to  the  town 
of  Bridgewater  in  the  county  of  Somerset,  and  other  roads 
therein  mentioned,  so  far  as  the  said  act  related  to  the  roads 
leading  to  the  said  town,  and  for  consolidating  and  com- 
prising the  same  in  one  act.  ^ 

Brougham,  C.  F.  Williams,  Cabbell,  and  F.  N.  Rogers, 
(with  whom  was  Sir  J.  Scarlett,)  in  support  of  the  order. 
It  is  objected  that  the  new  road  is  more  circuitous 
than  the  old,  and  that  the  termini  of  the  two  roads  are  not 
the  same  (a).  The  comparative  nearness  of  the  new  line 
of  road  was  matter  entirely  for  the  consideration  of  the 
magistrates.  When  a  highway  is  diverted,  the  way  directed 
by  the  order  to  be  used  may  consist  of  road  partly  old  and 
partly  new.  De  Pouthieu  v.  Pennyfather  {h).  \^Bayley,  J. 
That  was  not  a  case  in  this  Court  as  to  the  validity  of  an 
order.  No  bargain  is  stated.  Sir  Thomas  Lethbridge  is  to 
have  the  land  upon  terms  which  may  be  agreed  on  (c).]  He 
is  bound.  [Baylet/,  J.  No.  If  the  land  which  Sir  Thomas 
Lethbridge  acauires  by  the  exchange  be  of  more  value  than 
that  which  he  gives  up,  interest  parochia:  that  the  price 
be  ascertained.]  Lord  Coke  says,  (d)  "  If  A.  pro  con- 
Alio  impenso,  &c.,  make  a  feoffment  or  a  lease  for  life 
of  an  acre,  or  (if  he  make  such  feoffment  or  lease)  pro  un& 


(a)  No  judgment  was  given  upon 
either  of  ihese  points. 
{h)  Taunt.  63i;  1  Marsh.  261. 


(c)  AnlCf  435. 

id)  Co.  Litt.  203  a. 
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acr&  terrse,  8cc.,  albeit  he  denieth  him  counsel,  or  that  the 
acre  be  evicted,  yet  A.  shall  not  re-enter;  for  in  this  case 
there  ought  to  be  legal  word  of  condition  or  qualidcation, 
for  the  cause  or  consideration  shall  not  avoid  the  state  of 
the  feoffee."  So  here,  the  dedication  to  the  public  of  the 
new  road  will  not  be  defeated  upon  the  expiration  of  the  turn- 
pike act,  which  was  the  cause  or  the  occasion  of  the  dedication. 
The  third  question  raised,  is  upon  the  construction  of  the 
Bridge  water  act.  [Bayley,  J.  You  may  speak  to  that  af- 
terwards if  it  shall  become  necessary.  Suppose  the  act, 
under  which  the  turnpike  road  was  diverted,  to  say  that  the 
new  road  shall  be  a  public  road  for  twenty-one  years,  what 
authority  or  reason  is  there  for  saying,  that  the  new  road 
shall  be  a  highway  afterwards  ?]  By  3  Geo,  4,  c.  126,  s.  88, 
when  any  turnpike  road  shall  be  diverted  and  turned,  and 
the  new  road  shall  be  made  and  completed,  such  new  road 
shall  be  in  lieu  of  the  old  road,  and  shall  be  deemed  and 
taken  to  be  a  common  highway  :  and  by  sect.  4  all  the  pro- 
visions in  that  act  are  extended  to  private  acts.  \^Bayley, 
J.  If  by  the  turnpike  act,  the  road  became  a  highway  re- 
parable by  the  parish,  it  would  remain  a  highway  whilst 
the  act  continued,  and  the  proprietors  of  the  soil  would  be 
at  liberty  to  take  the  land  for  their  own  purposes,  and  to 
obstruct  the  public.  Here  the  justices  have  obstructed. 
But  the  public  are  entitled  to  have  a  perpetual  road  from  I. 
to  H.  No  consent  appears  on  the  face  of  the  case  permit- 
ing  the  public  to  pass  from  I.  to  E.  That  right,  therefore, 
must  depend  upon  the  act.  Littledale,J.  The  case  appears 
to  be  imperfectly  stated.  Formerly  there  was  a  road  from  T. 
through  by  H.  to  F.  If  the  new  turnpike  road  from  I.  to  £. 
was  made  by  virtue  of  an  order  of  the  commissiipiers,  it  would 
become  a  common  highway  under  the  express  provision  of 
3  Geo.  4,  c.  126,  s.  98.  If  you  had  an  order,  it  appears  toj^ 
me  that  the  road  from  I.  to  E.  would  be  well  substituted  for 
the  road  from  H.  to  F.  Parke,  J.  The  difficulty  is  stated  in 
the  special  case.]  It  appears  upon  the  face  of  the  special 
case,  and  also  upon  the  plan.     The  act  of  3  Geo,  4,  c.  126, 
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embodies  all  the  former  acts.    If,  therefore*  it  appears  that 

^    ^  the  road  from  I.  to  E.  is  a  new  road,  it  must  have  been 

TheSmo 

V.  made  under  the  provisions  of  that  act. 

Wl»TWt.' 

Tittdal,  S.  G,,  Alder$on,  Jeremy  and  ErU,  contri,  were 
stopped  by  the  Court. 

Bay  LEY,  J. — It  is  not  necessary  to  give  any  opinion  upon 
the  question,  whether  the  magistrates  can  vary  the  line  for 
carriages  and  retain  the  old  line  as  a  public  road  for  foot 
passengers.  A  power  is  given  to  reserve  a  private  road, 
but  it  does  not  appear  diat  the  magistrates  are  expressly 
authorised  to  reserve  a  public  road  for  any  purpose  what- 
ever. It  might  be  objected  that  the  parish  would  be  thereby 
rendered  liable  to  the  repair  of  two  roads  instead  of  one. 
As  to  the  other  point,  when  the  justices  are  taking  away  a 
public  right,  we  ought  to  be  satisfied  that  something  equally 
permanent  is  substituted*  But  if  the  new  turnpike  road 
was  made  under  the  local  act,  it  could  be  made  only  for 
twenty-one  years.  If  on  the  other  hand  it  be  said,  that  it 
was  made  by  an  order  under  the  3  Geo.  4,c.  126,  such  order 
should  have  been  stated  in  the  case. 

LiTTLBDALE,  J. — If  the  road  from  I.  to  £•  became  a 
turnpike  road  without  having  been  previously  a  highway, 
it  would  be  a  highway  merely  during  the  continuance  of 
the  turnpike  act  under  which  it  was  made,  and  the  public 
would  not  derive  from  the  order  a  benefit  equal  to  that 
which  was  taken  away.  On  the  face  of  the  order  this  is 
left  uncertain.  The  order  having  left  this  point  doubtful, 
if  when  the  case  came  before  the  Court  of  Quarter  Sessions 
it  had  been  found  as  a  fact  in  what  manner  the  line  from  I, 
to  E.  became  a  public  highway,  we  might  have  seen  whe- 
ther the  division  could  be  legally  made  a  road ;  but  here  we 
are  left  quite  in  the  dark.  Upon  the  other  point  we  cannot 
give  any  judgment  as  to  the  validity  of  the  order.  There 
appears  to  be  considerable  difficulty  in  reserving  a  public 
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way  for  any  purpose,  when  a  highway  is  diverted.  1  never 
heard  of  such  a  reservation.  But  upon  this  point  I  give 
no  opinion.  As  to  the  consent,  I  rather  think  that  it  was 
sufficient.  It  was  part  of  the  agreement,  and  the  price  of 
the  agreement.  The  words  "  shall  and  may  be  sold,"  in 
the  statute  (a)  appear  to  me  to  apply  to  cases  where  a  sale 
k  necessary. 
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Parke,  J. — It  is  enough  to  say  that  this  is  a  case  in  which 
the  order  does  not  show  any  jurisdiction  properly  exercised. 
The  Court  will  give  the  magistrates  credit  for  the  proper 
exercise  of  the  discretion  vested  in  them;  but  we  are  bound 
to  see  that  on  the  face  of  the  order,  the  public  have  as  good 
and  permanent  a  right  to  go  from  I.  to  E.  as  they  had  from 
H«  to  F.  Here  it  is  quite  uncertain  under  what  authority 
the  road  from  I.  to  E.  became  a  highway.  It  is  for  the 
person  who  would  avail  himself  of  the  power  of  the  magis- 
trates to  show  that  it  was  properly  exercised. 

Order  of  Sessions  quashed  (6). 


(a)  3  Geo.  4,  c.  136,  s.  86. 

(6)  The  following  special  case  was  ai^ued  in  Trinity  Tenn,  1830: — 

Allnutt  and  another  v.  Pott. 


The  case  stated,  that  until  12 
March,  1829,  the  close  mentioned 
in  the  declaration,  in  which  the 
trespasses  were  committed,  was  a 
common  highway  and  turnpike 
road  for  all  the  king's  subjects, 
leading  from  Penshurst  to  Cowden; 
on  the  12  March,  1829,  the  follow- 
ing order  was  made  by  the  trustees, 
acting  under  the  authority  of  an 
act  of  the  9th  year  of  the  reign  of 
King  George  4,  entitled  "  An 
Act  for  making  and  repairing  the 
road  leading  from  Penshurst  to 
Cowden."      "  The    undersigned 


trustees  hereby  order  that  so  much       An  order 
of  the  old  turnpike  road  leading  for  stopping  up 
from  Penshurst  town  to  Cowden,  »  «>»^  "»der 
as  lies  between  the  points  at  which  jJ^^J^it,  3 
the  said  old  turnpike  road  touches  Q^^  4  c.  126 
the  new  line  of  turnpike  road  lately  where  the  site 
formed  at    or  near  the   foot    of  of  ^he  old  road 

Blower's  Hill,  commencing  above  ^s^a^en^nex- 
»*    L-  »  r^    :  J  ,•  change  for  that 

Machines  Cottage,and  extending  to  of  the  new  is 

the  road  or  way  leading  out  of  the  valid,  al- 

said  turnpike  road  towards  fani%  though  no 

respectively  caUed  Harden's  and  f^^'^^'^y^^^  ^o 
e  1  t  J  .  •  •  -1  .the  trustees  be 
Salmon  s,  and  containing  m  length  executed. 

by    admeasurement  66  rods  and 
one  half,  be  the  same  more  or  less^ 
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and  situate  in  the  parish  of  Pens- 
hurst  aforesaid,  shall  be  stopped 
up  and  wholly  discontinued  to  be 
used  as  a  public  highway,  the  same 
having  in  the  judgment  of  the  said 
trustees  become  useless  and  unne- 
cessary, and  that  the  said  old  turn- 
pike road  so  ordered  to  be  stopped 
up  shall  be  given  up  to  and  be- 
come sole  and  absolute  property  of 
Frances  Allnutt,  of  South  Park,  in 
Penshurst  aforesaid,  widow,  and 
Charles  Pott,  of  Bridge  Street, 
Southwark,  esquire,  as  devisees  in 
trust  under  the  will  of  the  late 
Richard  Allnutt,  of  South  Park 
aforesaid,  esquire,  deceased,  pur- 
suant to  the  agreement  in  that  be- 
half with  the  said  devisees,  and  in 
exchange  for  the  land  given  up  by 
them  and  intended  to  be  forthwith 
conveyed  to  the  said  trustees,  and 
now  formed  into  and  constituting 
the  new  road  as  aforesaid,  and  to 
be  henceforth  used  as  and  for  a 
turnpike  road,  containing  in  length 
by  admeasurement  66  rods  or 
thereabouts,  and  also  situate  in 
the  Penshurst  aforesaid,  together 
with  the  piece  of  land  also  given 
up  by  the  said  devisees  to  the  said 
trustees,  and  added  to  the  said 
turnpike  road,containip^in  length 
22  rods,  and  in  width  (bn  an  aver- 
age) one  half  rod  or  thereabouts, 
lying  higher  up  on  Blower's  Hill 
aforesaid,  on  the  left  hand  side  as- 
cending the  hill,  and  in  the  said 
parish  of  Penshurst."  This  order 
was  signed  by  five  trustees,  one  of 
whom  was  the  chairman  duly  ap- 
pointed for  that  purpose.  No  pre- 
vious order  had  been  made  by  the 
trustees,  nor  was  there  any  agree- 
ment in  writing  by  the  plainti£f  to 
convey  to  the  trustees  the  soil  of 
the  new  line  of  road  mentioned  in 


the  order,  but  the  said  new  line  of 
road  had  been  completed  al  the 
expense  of  the  plaintiff  before  the 
12th  of  March,  1829,  and  the  soil 
thereof  was  duly  conveyed  by  the 
plaintiffs  to  the  trustees  on  the 
22d  October,  1829,  and  on  that 
day  the  trustees  of  the  road  con- 
veyed to  the  plaintiffs  the  soil  of 
the  said  old  road.  Trespasses 
were  committed  by  the  defendant 
in  the  said  old  road  between  the 
12th  March  and  the  2  2d  of  Octo- 
ber, 1829,  and  also  between  the 
latter  period  and  the  commence- 
ment of  the  action. 

Brodrkk,  for  the  plaintiff.  The 
defendant  will  rely  upon  The  King 
V.  Winterf{suprdy  433,)  but  that  case 
was  determined  upon  the  55  Geo.3, 
c.  68,  s.  %  and  3  Geo.  4,  c.  Ixv. 
But  this  cose  turns  upon  the  con- 
struction of  3  Geo.  4,  c.  126.  If 
the  plaintiff  can  show  that  the 
public  have  acquired  a  new  turn- 
pike road,  the  plea  cannot  be  sup- 
ported. The  provision  of  3  Geo. 
4,  c.  126,  applies  to  all  local  acts 
which  were  then  in* force,  or  which 
should  be  afterwards  enacted.  No 
form  of  order  is  given  by  any  sche- 
dule annexed  to  this  act,  nor  does 
it  appear  necessary  that  any  order 
at  all  should  be  made  where  land 
is  taken  in  lieu  of  land.  The  first 
sect,  of  3  Geo.  4,  c.  126,  which 
has  any  bearing  upon  this  point  is 
the  83d.  which  authorises  trustees 
of  turnpike  roads  to  make,  divert, 
shorten,  vary,  alter  and  improve 
the  course  or  path  of  any  road 
under  their  ^care  and  management, 
tendering  and  making  satisfaction 
to  the  owners.  Section  84  autho- 
rises the  trustees  to  treat,  contract, 
and  agree  with  the  owners  of 
and    persons    interested    in  any 
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lands  and  tenements  which  they 
shall  deem  necessary  to  purchase 
for  the  purpose  of  widening,  &c., 
such  road,  for  the  purchase  thereof 
and  for  the  loss  or  damage  such 
owners  or  persons  may  otherwise 
sustain.    And  it  shall  be  lawful 
for  all  bodies  politic,  corporate  or 
collegiate,  corporations   aggregate 
or  sole,  tenants  for  life  or  in  tail, 
husbands,  guardians,  trustees,  feof- 
fees in  trust,  committees,  executors, 
administrators,  and  all  other  per- 
sons whatsoever,  not  only  for  or 
on  behalf  of  themselves,  their  heirs 
and  successors,  but  also  for  and  on 
behalf  of  the  person  or  persons  en- 
titled  in  reversion,  remainder,  or 
expectancy  after  them ;  and  for  and 
on  behalf  of  their  cettetix  que  trust, 
whether  feme  covert,  infants,  &c., 
and  to  and  for  all  and  every  person 
and  persons  whatsoever  possessed 
of  or  interested  in  any  such  lands 
and  tenements,  or  who  shall  sus- 
tain any  damage  as  aforesaid,  to 
contract  with  the  said  trustees  for 
the  sale  thereof,  or  for  the  satisfac- 
tion to  be  made,  and  by  convey- 
ance, lease  and  release,  or  bargain 
and  sale,  to  sell  and  convey  unto 
the  said  trustees  all  or  any  such 
lands  or  tenements  for  the  purposes 
aforesaid.  And  all  contracts,  sales, 
and  conveyances  so  made  shall  be 
good,  valid  and  effectual  to  all  in- 
tents  and  purposes   without  fine 
or  recovery,  and  shall  be  a  com- 
plete bar  to  all  estates  tail  and 
other  estates,  rights,  titles,  trusts 
and  interests  whatsoever.     Section 
85,  provides  for  the  ascertainment 
of  the  value  by  a  jury  where  the 
parties  neglect  or  refuse  to  treat  or 
do  not  agree,  or  are  prevented  from 
treating  by  reason  of  absence,  and 
directs  that  the  verdict  on  inquisi- 


tion and  judgment,  order  and  de* 
termine  thereon  shall  be  final,  bind- 
ing,   and   conclusive    against    all 
parties  and  persons  claiming  any 
estate  in  possession,  reversion  or 
otherwise,  their  heirs  and  succes- 
sors, as  well  absent  as  present,  in- 
fants, &c.,  bodies  politic,  &c.,  as 
well  as  all  and  every  person  or  per- 
sons whatsoever.   Section  86,  after 
directing   the    application  of  the 
money  assessed,  or  agreed  to  be 
paid,  contains  the  following  provi- 
sion, <<  and  upon  such  payment  to 
such  parties  or  persons,  or  their 
agents,  or  into  the  Bank  of  Eng- 
land, and    after  30  days'  notice 
thereof  given,  &c.,  then  such  lands, 
&c.,  shall  be  vested  in  such  trustees, 
&c.,  and  shall  and  may  be  taken 
and  used  for  the  purpose  of  such 
act,  and  such  lands,  and  the  site  of 
such  lands,  &c.,  shall  be  laid  into 
and  made  part  of  the  road  in  such 
manner  as   the   said    trustees  or 
commissioners    shall    direct,   and 
shall  be  repaired  and  kept  in  repair 
by  such  trustees  or  commissioners 
by  the  same  ways  and  means  as 
any  other  part  of  the  road  under 
their  management  is  or  ought  to  be 
kept  in  repair ;  and  all  parties  and 
persons  whomsoever  shall  be  di- 
vested of  all  right  and  title  to  such 
lands,  &c.;   and  after  such   new 
road  shall  be  completed,  the  lands 
and  grounds  constituting  any  former 
roads  or  road,  or  so  much  and  such 
part  or  parts  thereof  as   in  the 
judgment  of  the  said  trustees  or 
commissioners    may   thereby    be- 
come  useless  or  unnecessary,  or 
shall  or  may  be  stopped  up  and 
discontinued  as  public  highways 
(unless   leading  over  some  moor, 
heath,  common,  uncultivated  land 
or  waste  ground;  or  to  some  church, 
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mill,  village^  town  or  |^ac6,  lands 
or  tenements  to  which  such  said 
new  road  or  roads  doth  not  or  do 
not  immediately  lead,  and  which 
may  therefore  be  deemed  proper 
to  be  kept  open  either  as  a  public 
or  private  way  or  ways  for  the  use 
of  any  inhabitant  at  lai^e,  or  any 
individual  or  individuals)  and  shall 
be  vested  in,  and  shall  and  may  be 
sdd  and  conveyed  by  the   said 
trustees  or  commissioners  in  the 
manner  herein  mentioned,  for  the 
best  price  that  can  be  gotten  for 
the  same,  and  the  money  arising 
by  such  sale  shall  be  applied  for 
the  purposes  of  the  act  for  repair- 
ing and  maintaining  such  turnpike 
road,  and  all  conveyances  being 
executed  by  the  said  trustees  or 
commissioners  and  enrolled  in  the 
office  of  the  clerk  of  the  peace  for 
the  county,  city  or  place  wiierein 
such  road  shall  be  situate  shall  be 
good  and  effectual  in  the  law  to 
all  intents  and  purposes  whatso- 
ever; or  it  shall  be  lawful  for  the 
said  trustees  or  commissioners  in- 
stead of  making  such  sale  as  afore- 
said, to  give  up  to  the  owners  or 
proprietors  of  any  adjoining  lands, 
tenements  or  hereditaments,  whose 
building,  land  or  ground  shall  be 
had  or  taken  for  the  purposes  of 
this  act,  any  part  or  parts  of  the 
present  or  old  roads,  in  lieu  of  and 
in  exchange  for  the  same,  in  such 
way  and  manner  as  such  trustees 
or  commissioners  and  owners  or 
proprietors  shall  agree  upon  and 
think  fit.     Upon  the  fece  of  this 
order  it  appears,  that  the  new  road 
was  to  be  given  in  compensation 
for  the  old  road.   This  order  comes 
within  the  last  clause  of  the  86th 
section.    The  provisions  of  section 
88  are  most  important.    "  That 


when  any  turnpike  road  shall  be 
diverted  or  turned,  and  the  new 
road  shall  be  made  and  completed, 
such  new  road  shall  be  in  lieu  of 
the  old  road,  and  shall  be  subject 
to  all  the  provisions  and  regulations 
in  any  act  of  parliament  contained 
or  otherwise,  to  which  the  old  road 
was  subject^  and  shall  be  deemed 
and  taken  to  be  a  common  high** 
way,  and   shall  be  repaired  and 
maintained  as  such ;  and  the  old 
road  shall  be  stopped  up,  and  the 
land  and  soil  thereof  shall  be  sold 
by  the  trustees  or  commissionets 
to  some  person  or  persons  whose 
lands  adjoin    thereto,  as  herein- 
after mentioned    with   regard  to 
pieces  of  ground  not  wanted;  but 
if  such  old  road  shall  lead  to  any 
lands,  house  or  place,  which  can- 
not in    the  opinion  of  the  said 
trustees  or  commissioners  be  con- 
veniently accommodated  with  a 
passage  from  such  new  road,  which 
they  are  hereby  authorised  to  order 
and  lay  out  if  they  find  it  necessaiy, 
then  and  in  snch  case  the  old  road 
shall  be  sold,  but  subject  to  the 
right  of  way  and  passage  to  such 
lands,  house  or  place  respectively, 
according  to  the  ancient  usage  in 
that  respect ;  and  the  money  aris- 
ing from  such  sale  in  either  of  the 
said  cases    shall  be   applied   to* 
wards   the  purchase  of  the  land 
where    such   new   road  shall  be 
made,  or  in  the  same  manner  as 
the  tolls  arising  on  such  road,  as 
the  trustees  or  commissioners  there- 
of shall  think  fit.     And  upon  the 
completion  of  any  contract  where^ 
by  any  part  of  the  old  road  shall 
be  given  in  payment  for  the  value 
of  the  ground  taken  fur  the  new 
road,  or  upon  payment  of  the  price 
of  any  part  of  the  old  road,  the 
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soU  of  such  old  rofid  shall  become 
vested  in  the  purchaser  thereof  aod 
bit  heirsy  but  all  minesy  minerab 
and  ibesils  lyiog  under  the  saiiie> 
shall  continue  the  property  of  the 
person  or  persons  who  would  from 
time  to  time  have  been  entitled  to 
the  same  if  such  old  road  had  conr 
tinued.  As  soon,  therefore,  as  the 
iftiw  road  was  made  and  completed 
in  lieu  of  the  old  road,  and  the 
poblic  had  acquired  the  same  rights 
upon  the  new  road  as  they  had  en- 
joyed upon  the  old,  the  property  in 
the  old  road  vested  in  the  plaiur 
tiffs.  Not  a  syllable  is  to  be  found 
in  this  statute  requiring  a  convey- 
ance to  the  trustees  in  such  a  case, 
though  for  greater  security  a  con- 
veyance was  in  fact  afterwards  ex- 
ecuted, and  the  trespasses  were 
committed  even  afler  that  convey- 
ance. The  form  of  the  order  used 
on  this  occasion  seems  to  have  been 
taken  from  De  Beamvoir  v.  Welch, 
(ante,  i,8],)  in  which  no  objection 
was  taken  to  the  form  of  the  order. 
Here  the  order  substantially  com- 
plies with  all  that  the  statute  re- 
quires. The  conveyance  may  be 
coupled  with  the  order,  so  as  to 
give  a  title  to  the  new  road.  [Bay- 
ley,  J.  Is  there  any  clause  of  ap- 
peal ?]  An  appeal  is  given  to  the 
next  quarter  sessions  by  the  4th  of 
Geo.  4,  s.  87.  [Lord  Tenierden, 
C.  J.  Parties  are  not  bound  to  ap- 
peal against  an  order  which  is  bad 
on  the  face  of  it.] 

Bametvall,  contr^.  If  the  order 
was  not  originally  good,  the  de- 
fendant would  be  justified  in  using 
the  old  road.  This  order  was  bad 
on  the  face  of  it.  The  authority  of 
the  trustees  depended  upon  a  con- 
dition which  has  not  been  per^ 


formed.  It  is  noi  denied  on  the 
other  side  that  the  public  most 
have  some  road.  It  is  said  that 
the  88th  section  vests  the  soil  ift 
the  trustees,  but  that  is  only  so 
where  the  road  is  properly  diverted. 
The  new  road  must  be  completed 
so  as  to  give  the  public  a  beneficial 
use  of  it.  The  84th  section,  afler 
enumerating,  persons  who,  without 
a  special  enactment,  would  be  in- 
capable, authorises  them  to  sell 
and  convey,  that  is,  to  convey 
where  there  is  an  agreement. 
Where  persons  refuse  to  treat,  the 
ascertainment  is  to  be  before  a 
jury,  which  is  made  equivalent  to 
a  conveyance.  The  second  case 
is,  where  the  parties  do  not  choose 
to  come  in,  or  refuse  their  purchase 
money,  after  the  new  road  is  com- 
pleted, refers  to  the  road  which  is 
previously  to  be  conveyed  to  trus- 
tees, either  by  actual  conveyance 
or  by  the  verdict  of  a  jury.  Upon 
the  face  of  the  order  the  trustees  do 
not  shew  how  the  road  is  become 
unnecessary,  yet  the  power  to  stop 
up  is  only  given  in  certain  cases. 
It  ought  to  appear  on  the  face  of 
the  order  that  the  old  road  has 
become  unnecessary.  It  does  not 
appear  that  the  road  was  diverted 
or  turned.  The  section  does  not, 
therefore,  apply  to  this  case.  The 
trustees  possessed  a  power  of  stop- 
ping up  only  where  the  same  right 
is  given  to  the  public.  It  was  not 
the  intention  of  the  legislature  by 
that  clause  alone  to  transfer  the 
property  without  an  actual  con- 
veyance. [Btn^ley,  J.  May  not 
the  public  have  a  right  of  passage 
without  the  soil  being  conveyed?] 
It  does  not  appear  upon  the  face  ik 
the  order  that  the  new  road  had 
ever  been  used.    It  was  perfectly 
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competent  to  the  owner  of  the  soil 
of  the  new  road  '<  to  revoke  the  au- 
thority and  exclude  the  public.  A 
dedication  to  the  public  is  not  to 
be  presumed.  The  owner  would 
not  be  bound,  inasmuch  as  there 
was  no  agreement  in  writing  to 
comply  with  the  statute  of  frauds. 

Brodrick,  in  reply.  The  clause 
requiring  a  conveyance  does  not 
apply.  The  case  is  where  the  party 
has  a  complete  title.  -  It  would  be 
totally  useless  in  such  cases  to  exe- 
cute a  conveyance.  The  clause 
must  be  governed  by  the  other 
parts  of  the  statute.  It  is  admitted 
that  no  conveyance  is  necessary 
where  the  value  is  assessed  by  a 
jury.  The  mere  conveyance  of  the 
soil  to  the  trustees  would  not  give 
the  right  of  passage. 


Lord  Tenterden,  C.  J. — ^The 
question  is  whether  a  new  road 
can  be  effectually  dedicated  to  the 
public  by  a  person  who  is  nU  juris, 
without  an  actual  conveyance.  It 
is  perfectly  clear,  that  if  such  a 
party  agree  with  the  trustees,  and 
the  money  is  paid,  no  conveyance 
is  necessary.  When  parties  ne- 
glect or  refuse  to  treat,  there  nflid 
be  no  conveyance.  A  conveyance 
is  required  where  parties  are  under 
some  legal  incapacity.  And  it  is 
reasonable  that  in  such  a  case  a 
conveyance  should  be  executed, in 
order  that  there  may  be  evidence 
against  the  cestui  que  trust.  When 
a  person  suijttris  sells,  I  cannot  see 
why  this  should  be  necessary  when 
he  manifests  his  consent  by  per- 
mitting the  road  to  be  made  over 
his  land. 

The  other  judges  concurred. 

Postea  to  the  plaintiff. 


Thomas  v.  W.  Cooke. 

A  promise  to  ASSUMPSIT.  The  declaration  contained  four  special 
co-surety  need  counts,  upon  an  undertaking  to  indemnify  the  plaintiff 
not  be  in  wnt-  against  his  liability  upon  a  joint  and  several  bond,  by  which 

plaintiff  and  defendant  were  jointly  and  severally  bound  to 
one  Morris,  for  a  debt  due  from  one  T.  Cooke,  At  the 
trial  at  the  last  Spring  assizes  for  the  county  of  Hereford, 
before  Park,  J.  it  appeared  that  the  plaintiff,  at  the  request 
of  the  defendant,  had  entered  into  the  obligation  mentioned 
in  the  special  counts ;  and  to  prove  that  the  defendant  had 
entered  into  an  engagement  to  indemnify,  the  plaintiff 
proved,  first,  a  verbal  acknowledgment  of  the  defendant's 
liability ;  secondly,  the  joint  and  several  note  of  the  de- 
fendant and  T.  Cooke  to  the  plaintiff  for  the  amount.  To 
the  acknowledgment  it  was  objected,  that  this  was  a  pro- 
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nrise  for  the  debt  of  a  third  person,  requiring  an  undertak- 
ing in  writing  within  the  Statute  of  Frauds;  and  the  note 
appearing  to  have  been  signed  by  T.  Cooke,  as  his  separate 
note,  before  the  defendant's  name  was  added,  it  was  ob- 
jected that  the  note  was  inadmissible,  for  want  of  a  second 
stamp.  The  learned  Judge,  however,  was  of  opinion 
against  both  the  objections,  and  a  verdict  was  found  for 
tfie  plaintiff,  damages  SOO/.,  the  defendant  having  leave  to 
move  to  reduce  it  to  150/.  In  the  following  Easter  term 
Russel,  Serjt.,  obtained  a  rule  for  a  new  trial,  on  the  ground 
of  the  reception  of  improper  evidence,  or  to  reduce  the 
damages.  The  Court,  being  of  opinion  that  the  defendant 
was  clearly  liable  to  a  moiety  of  the  debt,  by  way  of  con- 
tribution (a),  granted  a  rule  nisi  to  reduce  the  damages 
only.     Against  which. 
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Taunton  and  Chilton  now  shewed  cause.  The  acknow- 
iedgment  was  sufficient,  without  proving  the  original  pro- 
mise itself.  The  learned  Judge  thought  that  the  note» 
.though  not  admissible  as  evidence  of  a  debt,  might  be 
looked  at  to  explain  the  nature  of  the  defendant's  under- 
taking. The  King  v.  Pendleton  (A).  [Bayley,  J.  There  the 
Court  only  looked  at  the  instrument  to  see  whether  it 
applied  to  the  subject-matter.  If  the  note  were  admissible 
to  shew  the  nature  of  the  defendant's  liability,  you  might,  in 
every  case  where  you  have  a  note  void  for  want  of  a  stamp. 


(a)  Vide  Caaell  v.  Edtoardi,  2 
B.  &  P.  268;  Deering  v.  Lord 
Winebeltea,  ibid.  370,  and  1  Cox, 
518;  Coliifu  V.  Prosser,  1  B.  &  C 
d83;  Philips  v.  Biggs,  HardreS) 
ld4;  Goddard  v.  Vanderheyden, 
d  Wils.  262 ;  Young  v.  Hockley, 
ibid.  846;  Toussaintv,  Martinnant, 
2  T.  R.  100, 105 ;  Cowley  v.  Dun- 
icp,  7  T.  R.  564,  568 ;  Child  v. 
Marley,  8  T.R.  610;  Taylor  v, 
Biggins,  3  East,  169;  Pothier, 
7rmi6  du  Contratde  Society,  num. 

YOL.  III.  B 


132;  Rastall,£nt.l61;  Vet.Intr. 
42;  Bac.  Abr.  Obligation,^.  5. 

(6)  15  East,  449.  Where  it  was 
held  that  the  justices  at  session 
might  look  at  an  unstamped  agree- 
ment relating  to  an  expired  liiring 
and  service,  for  the  purpose  of 
ascertaining  when  it  ceased  to  ope- 
rate, in  order  to  guide  them  in  re- 
ceiving or  rejecting  parol  evidence 
with  reference  to  a  subsequent 
hiring  and  service.  And  see  Sutton 
V.  Tcometf  ante,  i.  125. 
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give  it  in  evidence  under  the  money  counts.  Littledale,  J. 
The  other  purpose  for  which  the  note  was  looked  at  must  not 
be  to  enforce  the  debt  (a).]    The  defendant's  engagement  to 


(a)  Thus  in  Gregory  v.  Frasery 
3  Campb.  454,  where  on  alleged 
loan  was  impeached  on  the  ground 
that  the  defendant  had  been  made 
drunk  b^  the  plaintiff,  and,  that 
whilst  in  a  state  of  intoxication,  he 
had  signed  an  unstamped  promis- 
sory  note  without  receiving  the 
money,  the  jury  were  allowed  to  see 
the  note  as  a  contemporary  writing, 
to  prove  or  disprove  the  fr^ud  im- 
puted to  the  plaintiff.  So  in  Rhode 
and  another  v.  Proctor  and  ano- 
ther, coram  Abbott  C.  J.  Guildhall, 
15  Jan.  1823,  MSS.  4  Stark.  £v. 
1382,  S.  C.  Anon.  It  was  held  that 
the  Stamp  Acts  do  not  extend  to  pa- 
pers produced  for  the  purpose  of 
shewing  that  a  contract  entered  into 
between  the  parties  was  merely  a 
cloak  for  usury.    So  in  HolUmdy 
qui  tanif  v.  Duffing  Peake,  N.  P.  C. 
58,  to  prove  the  effecting  of  a  lot- 
tery insurance,  the  illegal  policy 
was  allowed  to  be  read  without  a 
stamp.  So  in  an  action  for  bribery, 
.  against  a  candidate  at  an  election, 
an  unstamped  paper,  purporting  to 
be  a  promissory  note,  given  by  the 
voter  as  a  cloak  for  the  bribe,  is 
evidence  to  shew  the  fact  of  the 
payment  of  the  sum  mentioned  in 
the   note.      Dover    v.    Maeitaery 
coram  Lord  Etlenborough,  C.  J.  5 
Esp.  N.  P.  C.  93.     So  upon  an 
indictment  for  forgery,  the  instru- 
ment is  receivable    in    evidence 
without  a  stamp.    Rex  v.  Morton, 
2  East,  P.  C.  955 ;  Rex  v.  Reculisty 
and  Rex  v.  Davisy  ib.  916  ;  Rexv, 
Hawkeswood,  Leach,  C.C.  295; 
Rex  V.  Hawkesworth,  1  T.  R.  450. 


So  an  unstamped  cheque  may  be 
read  for  the  purpose  of  identifying 
property  on  an  indictmebt  for  lar- 
ceny. TheKitigY.PooleyySB.^V. 
316.    So  an  unstamped  contract 
containing  directions  td  an  agent,  is 
admissible  to  prove  that  such  direc- 
tions were  given.    Hedge* $  case,  28 
Howell's  State  Trials,  1344.    So 
where  a  witness  swore  thatasetded 
draft  of  a  lease  was  the  6nal  agree- 
ment of  the  parties,  an  unstamped 
memorandum  written  afterwards 
by    himself  was    allowed    td  be 
read,  as  a  proposal,  for  the  pur- 
pose of  proving  that  the  supposed 
agreement  was  not  final.    HawkM 
V.  Warre,  5  D.  &  R.  512.    On 
the  other  hand,  where  the  issue 
was,  whether  the  plaintiff  in  re- 
plevin held  at  a  fixed  rent  spedfied 
in  the  avowry,  unstamped  recdpts 
for  rent  were  held  inadmissible  to 
support  the  issue.    Ibid.    So  upon 
an  indictment  against  a  deii  for 
embezzling  his   master's   money, 
an  unstamped  receipt  given  by  the 
clerk  to  the  debtor,  who  had  paid 
the  money,  is  not  even  eyidenoe 
agflilnst  him.   Per  BayUy^'5.  Lan- 
caster Sutnkner  Assizes,   18i21.  4 
Stark.  Evid.  1382.     And  upbn  kn 
indictment  for  ^  sitting  fire  to -a 
house  with  intent  to  defraud  die 
insurers,  an  unstamped  pblicy^cto- 
not  be  received  fi)r  the  purpose  of 
shewing  that  the  insurance  was 
effected.    The  King  v.  OUison,  1 
Taunt.  95.    So,  though  a  convey- 
ance, void  for  fraud  as  against  third 
persons,  will  enure  as  an  act  of 
bankruptcy,    WhUweli  v.'Tkoi^P' 


AFTER  MICHAELMAS  TERM,  IX  GEO.  IV. 

indemnify  the  plaintiff  does  not  fall  within  the  4th  section 
of  the  Statute  of  Frauds.  At  the  time  the  promise  was 
made  the  plaintiff  was  not  a  creditor,  which  has  always 
been  considered  as  necessary  to  bring  the  case  within  the 
statute.  It  is  like  the  ordinary  case  of  one  man  becoming 
bail  at  the  instance  of  another,  who  indemnifies  him.  A 
ver|)al  indemnity  is  sufficient. 
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Thomas 

V. 

Cooke. 


Russell,  Seijt.,  and  Curwood,  contrd.  Here  the  promise 
of  the  defendant,  as  described  in  the  declaration,  is  a  pro- 
mise to  indemnify  the  plaintiff  if  he  should  be  called  upon 
to  pay  the  debt  of  T.  Cooke  to  Morris.  This,  therefore, 
is  distinctly  a  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  person.  Jones  v.  Cooper  (a)  shews 
that  it  is  immaterial  whether  the  promisee  be  or  be  not  a 
creditor. 


BayIiEY,  J. — I  am  of  opinion  that  this  case  is  not  within 
the  Statute  of  Frauds.  By  the  4th  section  of  that  statute 
it  is  provided,  that  **  no  action  shall  be  brought  to  charge 
the  defendant,  upon  any  special  contract,  to  answer  for  the 
.  debt,  default,  or  miscarriage  of  another  person,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing, 
aligned  by  the  parties  to  be  charged  therewith,  or  by  spme 
other  person  thereunto  by  himlawfully  authorized."  Here 
the  promise  was  not  made  to  the  creditor.  If  this  promise 
had  been  made  to  the  creditor,  it  would  have  been  an 
engagement  to  pay  the  debt  due  from  T,  Cooke;  but  the  case 
here  is,  that  the  defendant,  having  it  in  contemplation  to 
become  surety  for  T.  Cooke,  says  to  the  plaintiff,  "  if  you 
will  join  me  in  the  security  1  will  bear  you  harmless,  in 
case  T.  Cooke  shall  not."  This  action  is  founded,  not  on 
the  debt  due  to  Morris,  but  on  the  consent  to  enter  into  the 

son,  1  ^P*  N.  P.  C.  68,  it  will  not      all.  WhittDorth  v.  Dimtdale,  Peake, 
80  enure  if  it  bear  no  stamp,  as      N.  P.  C.  168. 
then  no  conversance  is  proved  at  (a)  Cowp.  227. 

H  h2 


448 


18«8. 


CASES  IN  THE  KINGS  BENCH, 

bond  jointl3^  with  the  defendant.  A  promise  to  indemnify 
does  not  seem  to  fall  within  either  the  words  or  the  policy 
of  the  statute. 

LiTTLEDALEy  J.  Concurred. 


Parke,  J. — I  think  this  is  not  such  a  promise  as  is 
mentioned  in  the  4th  section  of  the  Statute  of  Frauds.  If 
the  plaintiff  had  paid  money  to  a  third  person,  at  the  re- 
quest of  the  defendant,  a  verbal  promise  of  repayment 
would  have  been  sufficient;  and  if  the  plaintiff  were  to  sue 
for  contribution  against  the  defendant  as  a  co-surety,  he 
would  be  entitled  to  recover  half,  without  a  written  under- 
taking. 

Rule  discharged  (a). 


(a)  Even  where  the  promise  is 
made  to  the  original  creditor,  yet 
if  the  original  debtor  be  at  the 
same  time  discharged,  so  that 
the  new  promise  enures  as  an 
expromissio,  not  as  an  adprcmiis- 
sio,  the  statute  has  been  held  not 
to  apply,  Goodman  v.  Chase,  1 
B.  &  C.  297,  308.  As  to  the  dis- 
tinction between  an  expromiuor 
and  an  tidpromissory  see  Vinn. 
Inst.  Imp.  Comm.  lib.  2,  tit.  1,  de 
rerum  divisione,  &c.  Ibid.  lib.  3, 
tit.2],defidejussoribus.  Ibid.  lib. 
4,  tit.  9.  659,  de  constitute  pecunid. 
And  as  to  the  different  rights  and 
liabilities  of  parties,  accordingly  as 
the  promise  or  engagement  assumes 
the  one  form  or  the  other,  see  F.  N. 
B.  121,  marginal  note,  (d);  Forth 


V.  Stanton,  1  Saund.  210,  1  Lev. 
2C2,  and  2  Keb.  465 ;  Hooper's 
case,  2  Leon.  210,  and  Pudte^s 
case   there  cited ;  Roe  ▼.  Haugky 

1  Salk.  29 ;  Buckmyr  v.  DamaU, 

2  Lord  Raym.  1085,  1807 ;  Diet, 
per  BuUerfJ,  in  Tatlock  v.  fiiorrtf, 

3  T.  R.  180;  hrael  v.  DougUs,  X 
H.  Bla.  239 ;  White  v.  CuyUr,  1 
Esp.  N.  P.  C.  200,  and  6  T.  R. 
176;  Amtey  v.  Martdtny  1  N. 
R.  124,  128,  and  2  Smith,  426; 
^^^  ▼•  Davenport f  8  N.  R. 
474,  476;  Drake  v.  Mitchell, 
3  East,  251;  WiUon  v.  Qmp- 
land,  5  B.  &  A.  228;  Cuxouy. 
Chadley,  5  D.  &  R.  417,  and  S  B. 
&  C.  591 ;  Spratt  v.  Hobhoute,  4 
Bingh.  173 ;  Wharton  v.  Walker, 
6  D.  &  R.  288,  and  4  B.  &  C.  163. 
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APPENDIX,  A. 

Skelton  r.  Starke  and  another.  B.  R.  T.  15  Eliz.  (1572). 

Proceedings  upon  a  Writ  of  Error  returnable  in  the  Kings  Benckf 
upon  a  Judgment  of  the  Steward  (a)  in  the  Customary  Court  of 
the  Assessionable  Manor  of  Trematon,  upon  a  Special  Verdict  as 
to  the  Right  of  a  Widow  seised  as  of  Freehold  for  the  Term  of 
her  Life,  from  Seven  Years  to  Seven  Years t  to  surrender  in  fee  to 
any  other  than  the  right  Heir(b).     [Vide  ante,  140.] 

The  Lady  the  Queen  has  sent  to  Her  right  dear  cousin  and  coun- 
sellor, Francis  Earl  of  Bedford,  Her  chief  steward  of  Her  Duchy 
of  Cornwall,  and  of  Her  Courts  of  the  Stannaries  in  the  counties 
of  Devon  and  Cornwall,  also  of  Her  fee  and  manor  of  Trematon, 
in  the  said  county,  or  his  deputy  or  lieutenant  there.  Her  writ 
close  in  these  words : — "  Elizabeth,  &c.  To  Our  right  dear  cousin 
and  counsellor  Francis  Earl  of  Bedford,  Our  chief  steward  of  Our 
Duchy  of  Cornwall,  and  of  Our  Courts  of  the  Stannaries  in  the 
counties  of  Devon  and  Cornwall,  also  of  Our  fee  and  manor  of 
Trematon,  in  the  said  county  of  Cornwall,  or  his  deputy  or  lieu- 
tenant there,  greeting :  Because  in  the  record  and  process,  and 
also  in  the  rendering  of  judgment  upon  the  plaint  which  was  in  Our 
court  of  the  aforesaid  manor  without  Our  writ,  according  to  the 
custom  of  the  said  manor,  between  Walter  Skelton,  and  John  Starke 
and  Nicholas  Axford,  of  the  cattle  of  the  same  Walter  taken  and 
unjustly  detained,  as  it  is  said,  manifest  error  has  intervened,  to 
the  great  damage  of  the  same  Walter,  as  from  his  complaint  We 
have  heard :  We  willing  that  the  error  (if  any  there  be)  be  cor- 
rected in  due  manner,  and  that  full  and  speedy  justice  be 
done  to  the  said  parties  in  this  behalf,  do  command  you,  that 
if  judgment  have  been  rendered  thereupon,  then  you  send  to 
Us  openly  and  distinctly  the  record  and  process  of  the  said 
plaint,  with  all  things  touching  the  same,  under  your  seal,  and 
this  writ,  so  that  We  may  have  them  from  the  day  of  Easter 
in  one  month,  wheresoever  We  shall  then  be  in  England,  that^ 
having  inspected  the  record  and  process  aforesaid,  We  may  there- 
upon cause  to  be  done  for  correcting  that  error  what  of  right  and 
according  to  the  law  and  custom  of  Our  kingdom  of  England 
ought  to  be  done.  Witness  Myself,  at  Westminster,  the  11th  day 
of  March,  in  the  15th  year  of  Our  reign." 

The  record  and  process,  of  which  mention  is  made  in  the  above 
writ,  follow  in  these  words : 

(a)  In  the  Court  Baron,  or  Freeholders'  Court,  the  suitors  are  the  judges  ; 
in  the  Customary  Court,  held  for  the  tenants  of  base  tenure,  the  steward. 

(6)  The  record  from  which  the  above  is  translated,  is  to  be  found  in  Coke's 
Entries,  p.  293.  Being  entered  there  under  the  title  ''  Krror/'  this  remark- 
able document  appears  to  have  escaped  notice  ;  at  least  it  was  not  refenred  to 
by  either  party  at  the  trial  at  bar. 
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Manor  of  Trematon. — Court  of  the  Lady  the  Queen  there 
holden  before  Edward  Flastings,  knight  of  the  most  noble  order 
of  the  garter.  Lord  Hastings  of  Loughborough,  chief  steward  of 
the  Lady  the  Queen  of  Her  Duchy  of  Cornwall,  on  the  last  day 
of  July,  in  the  13th  year  of  the  reign  of  the  Lady  EUzdbeth^  now 
Queen  of  England,  according  to  the  custom  of  the  same  court, 
from  time  to  the  contrary  whereof  the  memory  of  man  doth  not 
exist,  there  used  and  approved,  &c.  To  this  court  comes  Walter 
Skelton  in  his  own  person,  and  complains  against  John  Starke  and 
Nicholas  Axford  in  a  plea  of  taking  and  unjustly  detaining  his 
cattle,  and  then  and  there  he  found  pledges  of  prosecuting  his 
said  suit  and  of  returning  the  said  cattle,  if  a  return  should  then 
be  adjudged,  to  wit,  John  Doe  and  Richard  Roe,  and  prayed  that 
process  should  thereupon  be  granted  to  him  according  to  the 
custom  of  the  said  court :  And  upon  this,  according  to  the  custom 
of  the  same  court,  it  was  ordered  to  the  reeve  and  decenner  of  the 
said  court  tliat  he  should  deliver  the  said  cattle  to  the  said  Walter 
Skelton,  and  that  he  should  put  by  gages  and  safe  pledges  the 
aforesaid  John  Starke  and  Nicholas  Axford  to  be  at  tbe  afore- 
said court  of  the  Lady  the  Queen,  before  the  aforesaid  steward 
there,  on  the  20th  day  of  August  then  next  following  to  be  held, 
to  answer  the  aforesaid  Walter  Skelton  of  a  plea  of  taking  and 
unjustly  detaining  the  said  cattle.  The  same  day  is  given  to  the 
aforesaid  Walter  Skelton,  there,  &c.  At  which  court  of  the 
Lady  the  Queen,  before  the  aforesaid  steward,  comes  the  said 
Walter  Skelton  in  his  own  person,  and  the  said  reeve  and 
decenner  of  the  said  court  returned  that  they  have  caused  the 
said  cattle  to  be  delivered  to  the  said  Walter  SkeltoU;  and  that 
the  said  John  Starke  and  Nicholas  Axford  were  attached  by  two 
cows,  of  the  price  of  40«.  each,  to  be  at  the  next  court  of  the 
said  manor,  as  was  commanded  them :  And  the  said  John  Starke 
and  Nicholas  Axford  then  and  tliere  appeared  by  William  French, 
their  attorney:  Whereupon  the  said  Walter  Skelton,  according 
to  the  custom  of  the  said  manor,  declared  against  the  said  John 
Starke  and  Nicholas  Axford  in  a  plea  of  taking  and  unjustly 
detaining  his  cattle:  And  thereupon  the  said  Walter  Skelton  in 
his  own  person  says,  that  tlie  said  John  Starke  and  Nicholas 
Axford,  on  the  24th  day  of  July,  in  the  13th  year  of  the  reign 
of  our  Lady  Elizabeth,  by  the  grace  of  God  of  England,  France 
and  Ireland  Queen,  broke  and  entered  the  close  of  the  said 
Walter  at  Brodraore,  within  the  jurisdiction  of  this  court,  and 
took  21  ewe  sheep  of  the  goods  and  chattels  of  the  said  plaintiff 
then  depasturing,  and  drove  them  as  far  as  the  castle  of  Trema- 
ton, and  there  impounded  them  and  detained  them  in  the  pound 
against  gages  and  pledges,  until,  &c.,  to  the  damage  of  the  said 
plaintiff  of  30s. :  And  thereof  he  brings  suit,  &c. 

And  the  said  John  Starke  and  Nicholas  Axford,  by  their  attor- 
ney aforesaid,  come  and  defend  the  force  and  wrong,  when,  &c., 
and  all  taking  and  whatsoever,  &c.,  and  saving  to  themselves  all 
and  all  manner  of  advantages,  pray  a  day  to  imparl  thereupon : 
And  it  is  granted  to  them,  &c. :  And  hereupon  a  day  is  given  (o 
the  said  parties  before  the  said  steward,  until  the  next  court  of 
the  said  Lady  the  Queen,  before  the  said  steward  there»  on  the 
11th  day  of  September  thence  next  following,  to  be  holden;. to 
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wit,  to  the  said  John  Starke  and  Nicholas  Axford  to  imparl  and 
then  to  answer  (ad  rcplicandum),  &c. 

Trematon,  to  wit. — The  court  of  the  Lady  the  Queen  there 
holden  before  the  aforesaid  steward  on  the  1 1th  day  of  September, 
in  the  1 3th  year  of  the  reign  of  Elizabeth,  by  the  grace  of  God, 
&c.,  according  to  the  custom  of  the  same  court,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  there  used  and,  ap- 

E roved,  &c. :  At  which  next  court  of  the  said  Lady  the  Queen, 
olden  before  the  aforesaid  steward  on  the  11th  day  of  Sentem- 
ber,  in  the  above-mentioned  year,  come  as  well  the  said  waiter 
Skelton  in  his  own  person,  as  the  said  John  Starke  and  Nicholas 
Axford  by  their  said  attorney,  and  the  said  John  and  Nicholas 
defend  the  force  and  wrong,  when,  &c.,  and  all  taking  and 
whatsoever.  &c. :  And  the  said  John  Starke  well  avows,  and  the 
said  Nicholas  Axford  as  bailiff^  and  by  the  command  of  Agnes 
Roberts,  widow,  well  acknowledges  the  taking  of  the  said  sheep 
in  the  said  close  in  which,  &c.,  and  justly,  &c.,  because  they  say 
that  the  said  John  Starke  and  Agnes  Roberts  are,  and  at  the  time 
at  which  the  said  sheep  are  supposed  to  have  been  taken,  were 
seised  of  and  in  one  messuage  and  SO  acres  of  land,  with  their 
appurtenances,  in  Brodmore  aforesaid^  of  which  the  said  clo56 
in  which,  &c.,  at  the  time  when,  ^c,  was  parcel  in  their 

DEMESNE  AS  OF  FEE,  TO  WIT,  FROM  SEVEN  TEARS  TO  SEVEN  TEARS, 
ACCORDING   TO   THE    CUSTOM    OF   THB   SAME  MANOR  OF  TREMATON 

AFORESAID :  And  because  the  said  21  sheep,  at  the  time  when, 
&c.,  were  in  the  said  close  in  which,  &c.,  the  grass  in  the 
said  close  then  growing,  depasturing  and  treading  down,  and 
then  and  there  doing  damage  in  the  said  close,  the  said  John 
Starke  as  in  his  own  right,  and  the  said  Nicholas  Axford  as 
bailiff  of  the  said  Agnes,  at  the  same  time,  when,  &c.,  took 
the  same  21  sheep  in  the  said  close  in  which,  &c.,  trampling 
down  the  grass  then  and  there  growing,    and  doing  damage 
in  the   said  close,   and  drove  and  led  tnem  thence  unto  tne 
castle  aforesaid,  and  in  the  same  castle  impounded  them,  as  was 
lawful  for  them.     And  this  they  are  ready  to  verify;  wherefore 
they  pray  judgment,  and  a  return  of  the  said  sheep  to  be  ad- 
judged to  them  the  said  John  Starke  and  Agnes  Roberts.     And 
the  said  Walter  Skelton  in  his  own  person  comes  and  prays  a 
day  to  imparl  thereupon,  and  it  is  granted  to  him :  And  upoii 
this  a  day  is  given  to  the  aforesaid  parties  before  the  said  stew- 
ard, at  the  next  court  of  the  said  Lady  the  Queen,  to  be  holden 
before  the  said  steward  on  the  23d  day  of  October  then  next 
following,  to  wit,  to   the  said  Walter  Skelton  to   imparl  and 
then  to  answer  (ad  replicandum),  &c.     At  which  court  of  the 
said  Lady  the  Queen    there  holden,   come   as   well   the   said 
Walter   Skelton  in  his  own  person  as  the  said  John  Starke 
and  Nicholas  Axford  by  their  said  attorney ;  and  hereupon  the 
said  Walter  Skelton,  by  William  Parkyns,  his  attorney,  comes 
and  says,  that  neither  the  said  John  Starke,  by  means  of  any 
thing  above  alleged,  nor  the   said  Nicholas  Axford,  as  bailiff 
of  the  same  Agnes,  ought,  nor  ought  either  of  them,  justly 
to  avow  or  justify  the  taking  of  the  said  cattle  in  the  said  close 
in  which,  &c,,  because  protesting  that  the  said  John  Starke 
and  Agnes  Roberts  never  were  seised  of  the  said  messuage  an^ 
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30  acres  of  land,  with  the  appurtenances,  in  Brodmore,  in  thefr 
demesne,  as  of  fee,  according  to  the  custom  of  the  said  manor, 
as  is  contained  in  the  aforesaid  avowry,  for  a  plea,  says,  that 
long  before  the  said  John  Starke  and  Agnes  Roberts  had  any 
thing  in  the  said  tenements,  one  John  Hawdy,  the  son  of  John 
Hawdy  and  Millizent  his  wife,  was  seised  thereof  in  his  demesne 
as  of  fee  from  seven  years  to  seven  years,  according  to  the  custom 
of  the  said  manor :  And  being  so  seised  at  a  special  court  of  the 
•aid  manor,  holden  at  Rockeborough  on  the  dOth  day  of  October, 
in  the  3d  year  of  the  reign  of  the  Lady  the  now  Queen,  the  same 
John  Hawdy  surrendered  the  aforesaid  tenements  into  the  hands 
of  the  said  Lady  the  Queen  with  this  intention  and  under  this 
condition,  that  the  said  Walter  Skelton  might  have  them: 
Whereupon  the  said  Walter  Skelton  at  the  same  court  took  from 
the  said  Lady  the  Queen  the  aforesaid  messuages  and  other  pre- 
mises, with  the  appurtenances,  to  have  to  himself,  his  heirs  and 
assigns,  according  to  the  custom  of  the  aforesaid  manor,  and  did 
fealty  to  the  same  Lady  the  Queen,  and  thus  was  admitted  tenant 
according  to  the  custom  of  the  aforesaid  manor ;  by  virtue  of 
which  the  same  Walter  Skelton  was  and  still  is  seised  thereof  in 
bis  demesne  as  of  fee  (a),  according  to  the  custom  of  the  aforesaid 
manor;  and  this  he  is  ready  to  verify :  Wherefore  he  prays  luds- 
ment  and  his  damages  on  occasion  of  the  taking  and  unjustly 
detaining  his  aforesaid  cattle  to  be  adjudged  to  him :  And  here- 
upon the  said  John  Starke  and  Nicholas  Axford,  by  their  afore- 
said attorney,  pray  a  day  to  imparl  thereupon,  and  it  is  granted 
to  them:  And  hereupon  a  day  is  given  to  the  aforesaid  parties 
before  the  said  steward,  at  the  next  court  of  the  said  Lady  the 
Queen  there,  on  the  1 3th  day  of  November  then  next  following, 
to  be  holden,  to  wit,  to  the  said  John  Starke  and  Nicholas 
Axford  to  imparl,  and  then  to  rejoin  (6):  At  which  next  court 'of 
the  said  Lady  the  Queen,  holden  before  the  aforesaid  steward 
on  the  said  13th  day  of  November  then  next  following,  come, 
as  well  the  said  Walter  Skelton  in  his  own  person,  as  the  said 
John  Starke  and  Nicholas  Axford  by  their  aforesaid  attorney, 
and  the  aforesaid  John  Starke  and  Nicholas  Axford  say,  that 
neither  he  the  same  John  Starke  nor  the  said  Nicholas  Axford 
ought  to  be  precluded,  by  any  thing  by  the  said  Walter  Skelton 
before  alleged,  from  avowing  and  acknowledging  the  taking  of 
the  said  cattle  in  the  said  place  in  which,  &c.,  and  that  justly, 
&c.,  because  they  say  that  long  before  the  said  John  Hawdy, 
the  son  of  the  aforesaid  John  Hawdy  and  Millizent,  had  any 
thing  in  the  premises,  the  same  John  Hawdy,  the  husband  of 
the  said  Millizent,  was  seised  of  the  premises  in  his  demesne  as 
of  fee,  to  wit,  from  seven  years  to  seven  years,  according  to  the 
custom  of  the  aforesaid  manor ;  and  being  so  seised,  married  an- 
other wife  long  before  the  said  Millizent,  by  which  first  wife  he  had 
issue  one  John,  his  first  begotten  (son) ;  and  afterwards  his  said 
first  wife  died,  after  whose  death  the  said  John  Hawdy  took  to 

(a)  Here  the  seisin  in  fee  of  the  surrenderee  is  stated  without  any  qualification 
except  the  reference  to  the  custom  of  the  manor,  although  it  appears  by  the 
preceding  words,  that  the  surrenderor  held  from  seven  years  to  seven  years. 

(6)  This  appears  to  be  incorrect,  Starke  and  Axford  bein^  the  defendants, 
avowing  and  making  cognizance,  and  having  to  reply  to  the  plea  in  bar. 
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wife  the  said  Millizent,  which  John  and  Millizent  had  issue  John, 
in  the  plea  of  the  said  Walter  Skelton  by  him  pleaded  by  way  of 
reply  (a),  and  died  seised  of  the  premises ;  after  the  death  of  which 
John  Hawdy  the  father,  the  aforesaid  Millizent  entered  into  the 
premises, 'and  was  seised  thereof  in  her  demesne  as  of  freehold (6), 
to  wit,  for  the  term  of  her  life,  according  to  the  custom  of  the 
said  manor  (c),  and  she  died  seised  of  such  estate ;  afler  whose 
death  the  messuages  and  30  acres,  with  the  appurtenances,  in 
Brodmore  aforesaid,  descended,  as  of  right  they  ought  to  descend, 
to  the  said  John  Starke  and  Agnes  Roberts  as  cousin  and  heir 
of  the  said  first  begotten  John  Hawdy ;  that  is  to  say,  to  the  said 
John  Starke  as  the  son  of  one  Joan,  one  daughter  of  Roger,  the 
uncle  of  the  said  first  begotten  John  Hawdy ;  and  to  the  said  Agnes 
Roberts  as  another  daughter  of  the  said  Roger,  the  uncle  or  the 
said  first  begotten  John  Hawdy ;  whereby  the  same  John  Starke 
and  Agnes  entered  upon  the  close  of  the^  aforesaid  land,  and  en- 
tered upon  the  said  tenements,  and  were  seised  thereof  in  their 
demesne  as  of  fee,  according,  &c. :  And  because  they  being  thus 
seised  thereof,  the  said  sheep,  at  the  time  when,  &c.,  were  in  the 
said  close  in  which,  &c.,  and  depasturing  the  grass  growing  in 
the  same,  the  same  John  Starke  in  his  own  right,  and  the  said 
Nicholas  Axford  as  bailiff  of  the  said  Agnes  Roberts,  took  the 
said  21  sheep,  being  found  in  the  said  close  in  which,  &c.,  and 
depasturing  and  treading  down  the  grass  aforesaid  then  and  there 
growing,  and  at  the  same  time  doing  damage  in  the  said  close, 
and  drove  and  led  them  thence  to  the  castle  aforesaid,  and  there 
impounded  them  in  the  said  castle,  as  was  lawful  for  them,  and 
this  justly,  &c. :  Without  this  that  the  said  John  Hawdy,  the  son  of 
the  same  John  and  Millizent  his  wife,  in  the  plea  of  the  same  Walter 
Skelton,  by  way  of  reply  (a),  named,  ever  was  seised  of  the  afore- 
said rilessuages  and  30  acres  of  land  in  firodmore,  in  his  demesne 
as  of  fee,  according  to  the  custom  of  the  said  manor,  to  wit,  from 
seven  years  to  seven  years,  in  manner  and  form  as  the  said  Walter 
in  his  said  replication  has  alleged,  and  of  this  he  puts  himself 
upon  the  country,  &c. :  And  hereupon  the  same  Walter  Skelton 
prays  a  day  to  imparl  thereupon,  and  it  is  granted  to  him,  8:c. : 
And  hereupon  a  day  is  given  to  the  aforesaid  parties  before  the 
aforesaid  steward,  until  the  next  court  of  the  said  Lady  the  Queen 
there,  on  the  4th  day  of  December,  in  the  1 4th  year  of  the  reign 
of  the  said  Lady  the  Queen,  thence  next  following,  to  be  holden,  to 
wit,  to  the  said  Walter  Skelton  to  imparl,  and  then  to  rejoin  (a), 
&c. :  At  which  same  next  court,  holden  before  the  said  steward  on 
the  4th  day  of  December  thence  next  following,  comes  as  well  the 
said  Walter  Skelton  in  his  own  person,  as  the  said  John  Starke  and 
Nicholas  Axford  by  their  said  attorney :  Whereupon  the  said  Wal- 
ter Skelton  says,  that  neither  the  same  John  Starke  nor  the  afore- 

(a)  This  appears  to  be  incorrect,  vide  supra  4,  (6). 

(6)  Here  the  widow's  interest  in  the  customary  estate  from  seven  years  to 
seven  years,  is  described  in  the  same  terms  which  are  used  with  reference  to 
a  freehold  in  point  of  tenure. 

(c)  The  widow  took  the  whole  by  the  custom  in  the  nature  of  finee  bench. 
Vide  ante. 
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30  acres  of  land,  with  the  appurtenances,  in  Brodmore,  in  thefr 
demesne,  as  of  fee,  according  to  the  custom  of  the  said  manor, 
as  is  contained  in  the  aforesaid  avowry,  for  a  plea,  says,  that 
long  before  the  said  John  Starke  and  Agnes  Roberts  had  any 
thing  in  the  said  tenements,  one  John  Hawdy,  the  son  of  John 
Hawdy  and  Millizent  his  wife,  was  seised  thereof  in  his  demesne 
as  of  fee  from  seven  years  to  seven  years,  according  to  the  custom 
of  the  said  manor :  And  being  so  seised  at  a  special  court  of  the 
•aid  manor,  holden  at  Rockeborough  on  the  SOth  day  of  October, 
in  the  3d  year  of  the  reign  of  the  Lady  the  now  Queen,  the  same 
John  Hawdy  surrendered  the  aforesaid  tenements  into  the  hands 
of  the  said  Lady  the  Queen  with  this  intention  and  under  this 
condition,  that  the  said  Walter  Skelton  might  have  them: 
Whereupon  the  said  Walter  Skelton  at  the  same  court  took  from 
the  said  Lady  the  Queen  the  aforesaid  messuages  and  other  pre- 
mises, with  the  appurtenances,  to  have  to  himself,  his  heirs  and 
assigns,  according  to  the  custom  of  the  aforesaid  manor,  and  did 
fealty  to  the  same  Lady  the  Queen,  and  thus  was  admitted  tenant 
according  to  the  custom  of  the  aforesaid  manor ;  by  virtue  of 
which  the  same  Walter  Skelton  was  and  still  is  seised  thereof  in 
his  demesne  as  of  fee  (a),  according  to  the  custom  of  the  aforesaid 
manor;  and  this  he  is  ready  to  verify :  Wherefore  he  prays  judg- 
ment and  his  damages  on  occasion  of  the  taking  and  unjustly 
detaining  his  aforesaid  cattle  to  be  adjudged  to  him :  And  here- 
upon the  said  John  Starke  and  Nicholas  Axford,  by  their  afore- 
said attorney,  pray  a  day  to  imparl  thereupon,  and  it  is  granted 
to  them :  And  hereupon  a  day  is  given  to  the  aforesaid  parties 
before  the  said  steward,  at  the  next  court  of  the  said  Lady  the 
Queen  there,  on  the  1 3th  day  of  November  then  next  following, 
to  be  holden,  to  wit,  to  the  said  John  Starke  and  Nicholas 
Axford  to  imparl,  and  then  to  rejoin  (6):  At  which  next  court' of 
the  said  Lady  the  Queen,  holden  before  the  aforesaid  steward 
on  the  said  13th  day  of  November  then  next  following,  come, 
as  well  the  said  Walter  Skelton  in  his  own  person,  as  the  said 
John  Starke  and  Nicholas  Axford  by  their  aforesaid  attorney, 
and  the  aforesaid  John  Starke  and  Nicholas  Axford  say,  that 
neither  he  the  same  John  Starke  nor  the  said  Nicholas  Axford 
ought  to  be  precluded,  by  any  thing  by  the  said  Walter  Skelton 
before  alleged,  from  avowing  and  acknowledging  the  taking  of 
the  said  cattle  in  the  said  place  in  which,  Sec,  and  that  justly, 
&c.,  because  they  say  that  long  before  the  said  John  Hawdy, 
the  son  of  the  aforesaid  John  Hawdy  and  Millizent,  had  any 
thing  in  the  premises,  the  same  John  Hawdy,  the  husband  of 
the  said  Millizent,  was  seised  of  the  premises  in  his  demesne  as 
of  fee,  to  wit,  from  seven  years  to  seven  years,  according  to  the 
custom  of  the  aforesaid  manor ;  and  being  so  seised,  married  an- 
other wife  long  before  the  said  Millizent,  by  which  first  wife  he  had 
issue  one  John,  his  first  begotten  (son) ;  and  afterwards  his  said 
first  wife  died,  after  whose  death  the  said  John  Hawdy  took  to 

(a)  Here  the  seisin  in  fee  of  the  surrenderee  is  stated  without  any  qualification 
except  the  reference  to  the  custom  of  the  manor,  although  it  appears  by  the 
preceding  words,  that  the  surrenderor  held  from  seven  years  to  seven  years. 

(6)  This  appears  to  be  incorrect,  Starke  and  Axford  bein^  the  defendants, 
avowing  and  making  cognizance,  and  having  to  reply  to  the  plea  in  bar. 


THE  DUCHY  OF  CORNWALL.  455 

wife  the  said  Millizent,  which  John  and  Millizent  had  issue  John, 
in  the  plea  of  the  said  Walter  Skelton  by  him  pleaded  by  way  of 
reply  (a),  and  died  seised  of  the  premises ;  after  the  death  of  which 
John  Hawdy  the  father,  the  aforesaid  Millizent  entered  into  the 
premises, 'and  was  seised  thereof  in  her  demesne  as  of  freehold  (6), 
to  wit,  for  the  term  of  her  life,  according  to  the  custom  of  the 
said  manor  (c),  and  she  died  seised  of  such  estate ;  afber  whose 
death  the  messuages  and  30  acres,  with  the  appurtenances,  in 
Brodmore  aforesaid,  descended,  as  of  right  they  ought  to  descend, 
to  the  said  John  Starke  and  Agnes  Roberts  as  cousin  and  heir 
of  the  said  first  begotten  John  Hawdy ;  that  is  to  say,  to  the  said 
John  Starke  as  the  son  of  one  Joan,  one  daughter  of  Roger,  the 
uncle  of  the  said  first  begotten  John  Hawdy ;  and  to  the  said  Agnes 
Roberts  as  another  daughter  of  the  said  Roger,  the  uncle  of  the 
said  first  begotten  John  Hawdy ;  whereby  the  same  John  Starke 
and  Agnes  entered  upon  the  close  of  the' aforesaid  land,  and  en- 
tered upon  the  said  tenements,  and  were  seised  thereof  in  their 
demesne  as  of  fee,  according,  &c. :  And  because  they  being  thus 
seised  thereof,  the  said  sheep,  at  the  time  when^  &c.,  were  in  the 
said  close  in  which,  &c.,  and  depasturing  the  grass  growing  in 
the  same,  the  same  John  Starke  in  his  own  right,  and  the  said 
Nicholas  Axford  as  bailiff  of  the  said  Agnes  Roberts,  took  the 
'  said  21  sheep,  being  found  in  the  said  close  in  which,  &c.,  and 
depasturing  and  treading  down  the  grass  aforesaid  then  and  there 
growing,  and  at  the  same  time  doing  damage  in  the  said  close, 
and  drove  and  led  them  thence  to  the  castle  aforesaid,  and  there 
impounded  them  in  the  said  castle,  as  was  lawful  for  them,  and 
this  justly,  &c. :  Without  this  that  the  said  John  Hawdy,  the  son  of 
the  same  John  and  Millizent  his  wife,  in  the  plea  of  the  same  Walter 
Skelton,  by  way  of  reply  (a),  named,  ever  was  seised  of  the  afore- 
said iflessuages  and  30  acres  of  land  in  firodmore,  in  his  demesne 
as  of  fee,  according  to  the  custom  of  the  said  manor,  to  wit,  from 
seven  years  to  seven  years,  in  manner  and  form  as  the  said  Walter 
in  his  said  replication  has  alleged,  and  of  this  he  puts  himself 
upon  the  country,  &c, :  And  hereupon  the  same  Walter  Skelton 
prays  a  day  to  imparl  thereupon,  and  it  is  granted  to  him,  &c, : 
And  hereupon  a  day  is  given  to  the  aforesaid  parties  before  the 
aforesaid  steward,  until  the  next  court  of  the  said  Lady  the  Queen 
there,  on  the  4th  day  of  December,  in  the  1 4th  year  of  the  reign 
of  the  said  Lady  the  Queen,  thence  next  following,  to  be  holden,  to 
wit,  to  the  said  Waher  Skelton  to  imparl,  and  then  to  rejoin  (a), 
&c, :  At  which  same  next  court,  holden  before  the  said  steward  on 
the  4th  day  of  December  thence  next  following,  comes  as  well  the 
said  Walter  Skelton  in  his  own  person,  as  the  said  John  Starke  and 
Nicholas  Axford  by  their  said  attorney :  Whereupon  the  said  Wal- 
ter Skelton  says,  that  neither  the  same  John  Starke  nor  the  afore- 

(a)  This  appears  to  be  incorrect,  vide  supra  4,  (6). 

(6)  Here  the  widow's  interest  in  the  customary  estate  from  seven  years  to 
seven  years,  is  described  in  the  same  terms  which  are  used  with  reference  to 
a  freehold  in  point  of  tenure. 

(c)  The  widow  took  the  whole  by  the  custom  in  the  nature  of  finee  bench. 
Vide  ante. 
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said  Nicholas  Axford  ought  to  maintain  the  taking  of  the  aforesaid 
cattle  in  the  aforesaid  place,  in  which,  &c.,  to  he  just,  because  he 
says  fbr  plea,  that  at  a  special  court  of  the  aforesaid  manor  there, 
held  on  the  1st  day  of  October,  in  the  year  of  the  reign  of  the 
late  King  Edw.  the  6th,  the  same  Millizent,  formerly  the  wife  of 
John  Hawdy,  then  in  her  sole  widowhood,  took  of  the  aforesaid 
Lord  the  King,  the  tenure  called  Brodmore,  whereof  tlie  place  in 
which  &c.  is  parcel :  By  virtue  whereof  the  same  Millizent  after- 
wards, to  wit,  at  a  special  Court  (a)  of  the  aforesaid  manor  there, 
held  at  Rockborough,  within  the  aforesaid  manor,  on  the  SOth  day 
of  October,  in  tlie  3rd  year  of  the  reign  of  our  Lady  Elizabeu 
by  the  grace  of  God  now  Queen,  surrendered  the  aforesaid  tenure 
with  the  appurtenances  into  the  hands  of  our  Lady  the  Queen,  to 
the  use  and  behoof  of  John  Hawdy  her  son  and  heir  apparent : 
By  virtue  whereof,  the  aforesaid  John  Hawdy  was  thereof  seised 
Ml  his  demesne  as  of  fee,  according  to  the  custom  of  the  afore- 
said manor  (jb):  Of  which  John  Hawdy  the  same  Walter  has  the 
estate  of  and  in  the  premises,  in  manner  and  form  as  he  above 
pleaded  in  his  replication  (c) :  And  this  he  is  ready  to  verify : 
Wherefore  he  prays  judgment,  and  his  damages  occasioned  by 
the  taking  and  unjust  detention  of  his  aforesaid  cattle  to  be 
adjudged  to  him,  &c. :  And  hereupon  the  said  John  Starke 
and  Nicholas  Axford,  by  their  aforesaid  attorney,  pray  a  day  to 
imparl  thereon,  and  it  is  granted  to  them  ;  and  thereupon  a  day 
is  thereof  given  to  the  parties  aforesaid,  before  the  aforesaid 
steward  at  the  next  court  of  our  Lady  the  Queen  there,  on  the 
^5th  day  of  December  thence  next  following,  to  be  holden,  to  wit, 
to  the  said  John  Starke  and  Nicholas  Axford  to  imparl,  and  then, 
&c. :  At  which  next  Court  of  our  said  Lady  the  Queen,  before 
the  aforesaid  steward,  on  the  said  2oth  day  of  December  thence 
next  following  holden^  come  as  well  the  aforesaid  Walter  Skelton  in 
his  own  person,  as  the  aforesaid  John  Starke  and  Nicholas  Axford 
by  their  aforesaid  attorney  :  And  the  aforesaid  John  Starke  and 
Nicholas  Axford  protesting  that  the  plea  of  the  aforesaid  Walter 
Skelton  in  manner  aforesaid,  pleaded  by  way  of  surrejoinder  ((/),  is 
insufficient  in  law,  and  saving  to  themselves  thereupon  in  future 
all  sorts  of  benefit,  the  aforesaid  John  Starke  and  Nicholas  Axford 
for  plea  say  as  before^  that  long  before  the  aforesaid  first  day  of 
October,  in  the  above  mentioned  3rd  year  of  the  reign  of  the  late 
King  Edw.  6th,  the  aforesaid  John  Hawdy,  lately  husband  of  the 
aforesaid  Millizent,  was  seised  of  the  aforesaid  tenure  called 
Brodmore,  whereof  &c.,  in  his  demesne  as  of  fee,  to  wit,  from 
seven  years  to  seven  years,  according  to  the  custom  of  the  afore- 
said manor  :  And  being  so  seised,  he  died  thereof  seised :  After 
whose  death,  the  aforesaid  Millizent  entered  into  the  aforesaid 
tenure,  whereof,  &c.,  and  was  seised  in  her  demesne  as  of 
freehold,  for  the  term  of  her  life,  to  wit,  from  seven  years  to 
seven  years,  according  to  the  custom  of  the  manor  aforesaid : 
And  she,  being  thus  seised  as  of  freehold,  for  the  term  of  her  life, 

(a)  As  to  these  special  courts,  vide  ante,  287. 
(6)  Videsupr€L,4S2{a). 

(c)  Rather,  his  plea  in  bar  to  the  avowry. 

(d)  Rather,  by  way  of  rejoinder. 
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from  deven  ylsars  to  seven  years(a),  according  to  the  eastern  of  the 
manor  aforesaid,  oh  the  first  day  of  October,  in  the  before  men- 
tioned 3rd  year  of  the  reign  of  thd  late  King  Edw.  the  6th,  took 
from  the  said  late  king  the  aforesaid  tenure,  whereof,  &c.,  in 
manner  and  form  aforesaid,  and  was  thereof  seised  for  the  term 
of  her  life  only,  to  wit,  from  seven  years  to  seven  years  (a),  accord- 
ing to  the  custom  of  the  manor  aforesaid :  And  being  thus  seised 
thereof,  she,  the  same  Millizent,  on  the  aforesaid  30 th  day  of 
October,  in  the  before  mentioned  drd  year  of  the  said  now  Queen, 
surrendered  the  aforesaid  tenure,  whereof,  &c.,  in  manner  and 
form  afoi'esaid,  which  surrender  wa^  contrary  to  the  custom  of  the 
manor  aforesaid :  Without  this,  thai!  the  aforesaid  Millizent,  at  the 
time  of  the  aforesaid  surrender,  was  seised  of  the  aforesaid  tenure, 
whereof,  &c.,  in  her  demesne  as  of  fee,  to  wit,  from  seven  years 
to  seven  years,  according  to  the  custom  of  the  manor  aforesaid, 
in  manner  and  form  as  the  aforesaid  Walter  above  in  his  surre- 
joinder (Jf)  alleged ;  and  this  they  are  ready  to  verify :  Wherefore 
they  pray  iudgraent,  and  a  return  of  their  aforesaid  sheep,  toge- 
ther with  damages  to  be  adjudged  to  them  the  aforesaid  John 
Starke  and  Agnes  Roberts :  And  hereupon  the  aforesaid  Wahet 
Skelton  prays  a  day  to  imparl  thereon,  and  it  is  granted  Co  them : 
And  hereupon  a  day  is  given  thereupon  to  the  parties  aforesaid, 
before  the  afbresaid  steward,  until  the  next  Court  of  the  aforesaid 
Lady  the  Queen  there,  on  the  16th  day  of  January  then  next 
foUb'wing,  to  be  holden,  to  wit,  to  the  aforesaid  Walter  to  imparl, 
and  then  to  answer,  &c. :  At  which  next  Court  of  our  said  Lady 
the  Queen,  holden  before  the  aforesaid  steward,  on  the  said  16tn 
day  of  January  (c)  thence  next  following,  come  as  well  the  afore- 
said Walter  Skelton  in  his  own  person,  as  the  aforesaid  John 
Starke  and  Nicholas  Axford  by  their  aforesaid  attorney :  On  which 
day,  the  aforesaid  Walter  Skelton,  protesting  that  the  aforesaid 
plea  of  the  said  John  Starke  and  Nicholas  Axford  is  insufficient 
m  law,  for  plea,  as  before,  says,  that  the  surrender  of  the  aforesaid 
TERM  (d)  by  the  aforesaid  Millizent,  above  pleaded  in  the  plea  of 
the  aforesaid  Walter  Skelton,  was  just,  according  to  the  custom  of 
the  manor  aforesaid  :  And  thereupon  the  aforesaid  Walter  in  fact 
says,  that  the  same  Millizent,  at  the  time  of  the  aforesaid  sur- 
render, was  seised  of  the  aforesaid  tenure  with  the  appurtenances 
in  her  demesne  as  of  fee,  to  wit,  from  seven  years  to  seven  years, 
of  such  an  estate,  that  she  then  might  surrender  the  same  by  the 
custom  of  the  manor  :  And  this  he  prays  may  be  inquired  of  by 
the  country :  And  the  aforesaid  John  Starke  and  Nicholas  Axford 
do  the  like,  &c. :  Therefoi^  it  is  commanded  to  the  reeVe  and 
debenher  of  the  Court  aforesaid,  that  they  cause  to  come  before 
the  aforesaid  steward  at  the  next  Court  of  our  said  Lady  the 
Queen  there,  on  the  6th  day  of  February,  thence  next  following, 
to  be  held  12,  &:c.,  by  whom,  &c.,  and  who  neither,  &c.,  to  recog- 
nize^ &c.,  because  as  well,  &c.  The  same  day  is  given  to  the 
aforesaid  parties  there,  &c. 

(a)  Here  the  qualification  is  introduced  into  the  widow's  quasi  ffeeholdk 

S  Rejoinder. 
"  February/*  in  Lord  Coke, 
(ri)  So  in  Coke  j  but  query  whether  this  important  word  is  to  be  found  on 
the  roll,  as  it  does  not  appear  in  any  other  part  of  the  pleadings. 
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At  which  next  Court  of  our  said  Lady  the  Queen,  holden 
before  the  said  steward  on  the  said  sixth  day  of  February,  come 
as  well  the  aforesaid  Walter  Skelton  in  his  own  person,  as  the 
aforesaid  John  Starke  and  Nicholas  Axford  by  their  aforesaid 
attorney,  and  by  the  aforesaid  reeve  and  decenner  were  returned 
to  the  aforesaid  Court  the  names  of  IS,  and  the  aforesaid  writ  in 
all  things  served  and  executed,  and  then  and  there  it  was  com- 
manded to  the  said  reeve  and  decenner  of  the  Court  aforesaid, 
that  they  should  have  the  bodies  of  the  aforesaid  jurors  before 
the  aforesaid  steward  at  the  next  Court  of  the  said  Lady  the 
Queen,  there  to  be  holden  on  the  27th  day  of  February  thence 
next  following,  to  make  the  jury  aforesaid,  between  the  parties 
aforesaid,  of  the  plea  aforesaid :  The  same  day  was  given  men  to 
the  said  parties,  &c. :  At  which  next  Court  of  our  said  Lady  the 
Queen,  there  holden  before  the  aforesaid  steward,  come  as  well 
the  aforesaid  Walter  in  proper  person,  as  the  aforesaid  John 
Starke  and  Nicholas  Axford  by  their  aforesaid  attorney,  and  the 
said  reeve  and  decenner  of  the  Court  aforesaid  returned  the  writ 
aforesaid,  in  all  things  served  and  executed  ;  and  the  jurors  of 
the  jury  aforesaid  being  demanded,  likewise  come,  and  upon 
their  oath  say.  That  the  aforesaid  M iUizent  Hawdy,  widow,  at 
the  time  of  the  aforesaid  surrender,  to  wit,  on  the  SOth  day  of 
October,  in  the  3rd  vear  of  the  reisn  of  our  Lady  Elizabeth^  was 
seised  of  the  aforesaid  tenure  called  Brodmore  with  the  appur- 
tenances as  of  freehold,  to  wit,  for  the  term  of  her  life,  to  wit,  from 
seven  years  to  seven  years,  according  to  the  custom  of  the  manor 
aforesaid,  of  such  an  estate  that  she  could  not  then  surrender  by 
the  custom  of  the  manor  aforesaid  except  to  the  right  heir  only; 
And  they  tax  the  damages  for  the  plaintiff  or  for  the  defendants, 
to  whomsoever  the  law  will  adjudge  it,  at  eight-pence,  and 
for  their  costs  and  charges  at  two  shillings:  Whereupon  as 
well  the  aforesaid  plaintifis  as  the  aforesaid  defendant  pray  judg- 
ment, and  because  the  aforesaid  steward  of  the  aforesaid  Court 
will  advise  himself,  day  is  thereon  given  to  the  parties  afore- 
said, until  the  Court  of  our  Lady  the  Queen  to  be  holden  on  the 
10th  day  of  March  thence  next  following:  At  which  day, 
to  wit,  on  the  10th  day  of  March,  in  the  15th  year  of  our  present 
Lady  Queen  Elizabeth,  came  as  well  the  aforesaid  John  Starke 
and  Nicholas  Axford  by  their  aforesaid  attorney,  as  the  aforesaid 
Walter  Skelton  in  his  own  person:  And  the  aforesaid  Walter 
Skelton  brought  (protulit)  the  following  exceptions  in  delay 
(in  retardatione)  of  judgment,  that  is  to  say  (a),  The  ceo&wants  in 
their  replicaiion  have  tendered  an  issue,  absque  hoc,  which  ought 
to  have  been  tried  without  new  matter  of  pleading,  whereby  a 
second  issue  offred,  and  taken  by  the  avoxvant  is  most  apparant 
error,  and  therefore  no  judgement  ought  to  be  given.  Item,  The 
trial  was  not  in  force  iudiciaUy  within  the  castle,  and  therjore 
in  another  place,  coram  non  judice,  and  therfore  mearely  voyd. 
Iteniy  There  is  discontinuance  of  the  proces  and  causes  by  many 
tenants.  Item,  There  is  error  in  the  verdict,  for  they  should  hare 
said  Millizent  was  seised/or  life,  and  not  in  fee  according  to  the  cus- 
tom.    Item,     The  issue  is  farder,  that  she  was  seised  of  such  an 

(a)  The  exceptions,  which  are  printed  in  italics,  are  in  English. 
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estate  that  she  might  surrender,  and  the  jury  have  found  that  she 
might  surrender  to  somebody,  which  sufficiently  proveth  the  issue,  and 
sendeth  {a)  for  the  plaintiffs  wherby  if  any  judgemetit  in  this  case  were 
to  be  given,  it  is  for  the  plaintiff.  Item,  The  avowants  in  their  repli- 
cation have  alleged  that  John  Hawdy  the  father  had  issue  John 
Hawdy  by  his  first  wife,  and  after  his  first  wife  died:  And  the  sayd 
John  Hawdy  tooke  to  w&e,  Millizent,  Spc.  Now  whether  John  Hawdy 
the  father  or  John  Hawdy  the  son  maried  Millizent ,  is  not  in  the 
plee  shewed,  and  therfore  the  law  intendeth  the  same  to  be  John  the 
sonncyfor  that' the  plee  shall  be  taken  strongest  against  the  pleader  of 
the  same.  And  so  for  want  of  certainty  manifest  error.  Item,  The 
whole  verdict  quite  varieth  from  the  issue,  and  is  also  per  contra  like 
a  Welchman's  hose  merely  contrary  in  itself,  and,  therefore,  error 
which  is  apparant  contrary.  Item,  The  verdict  is  found  with  two 
negatives,  which  is  an  affirmative,  and,  therfore,  she  may  surrefider 
to  any  person  from  the  right  heir,  and  so  the  verdict  for  the  plaintiff; 
for  the  words  be  these,  de  tali  statu  quod  eadem  non  poterit  sursum- 
reddere  per  consuetudinem  manerii  prsedicti  nisi  ad  rectum  hsere- 
dem,  so  as  non  and  nisi  be  two  negatives,  which  affirm  she  may  sur^ 
render  to  a  stranger,  wherfore  if  any  judgement  be  giveti  against  the 
plaint ff  manifest  error,  for  that  the  verdict  is  found  for  him,  winch  is 
matter  of  record,  Sfc.  Exception  on  behalf  of  Starke  and  Axford 
against  Skelton.  The  issue  in  the  principal  point  is  found  for  the  de^ 
fendants,  and  therupon  judgement  mtiy  be  given  so  upon  the  verdict. 
This  verdict  doth  fine  that  the  surrender  according  to  the  issue 
joined  is  not  good,  and,  therfore,  judgement  is  to  be  given  accord' 
ing:{b)  And  hereupon  the  premises  being  seen^  and  by  the  Court 
here  fully  understood,  it  is  considered  that  the  aforesaid  John 
Starke  and  Nicholas  Axford  dorecover  against  the  aforesaid  Walter 
Skelton,  their  damages  of  eight- pence,  beyond  their  costs  and 
charges  two  shillings,  and  for  costs  and  charges  to  61.  to  the  same 
John  Starke  and  Nicholas  Axford,  by  the  Court  here  adjudged, 
which  in  the  whole  amounts  to  6/.  Os.  Sd. ;  and  the  aforesaid  Walter 
Skelton  in  mercy,  &c.  Whereupon  the  aforesaid  John  Starke 
and  Nicholas  Axford  prayed  execution  to  be  made  thereon :  And 
because  the  aforesaid  steward  of  the  aforesaid  Court  will  advise 
himself,  day  was  given  to  the  aforesaid  parties  until  the  next 
Court  there  to  be  held,  to  wit,  on  the  10th  day  of  April,  at  which 
next  Court,  as  well  the  aforesaid  John  Starke  and  Nicholas 
Axford,  as  the  aforesaid  Walter  Skelton  by  their  aforesaid  attor- 
neys appeared  (e) :  And  the  aforesaid  Walter  Skelton  brought 
to  me  a  writ  of  our  Lady  the  Queen,  of  error,  here  annexed 
to  the  record,  &c. 

Afterwards,  to  wit,  on  Wednesday  next  after  15  days  of 
the  Holy  Trinity,  in  this  same  term,  before  our  Lady  the 
Queen  at  Westminster,  come  the  aforesaid  Walter  Skelton  by 
Thomas  Webb  his  attorney,  and  immediately  says,  that  in  the 
record  and  process  aforesaid,  and  in  the  rendering  of  the 
judgment  aforesaid,  it  is  manifestly  erred:  First,  in  wis,  that 
the  aforesaid  Walter  Skelton  brought  and  made  his  aforesaid 


(a)  Query,  "  soundeth.'* 
6)  The  passages  in  italics  are  in  English. 
c)  "Appeciar." 


? 
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plaint  against  the  aforesaid  John  Starke  and  Nicholas  Axford  of 
a  plea  of  the  taking  and  unjust  detention  of  bis  cattle  only,  and 
afterwards  in  declaring  upon  that  plaint,  he  complained  as  well  for 
the  breaking  of  the  close  of  the  aforesaid  Walter  as  also  for  the 
taking  and  detention  of  the  aforesaid  cattle ;  in  this,  to  wit,  that 
the  aforesaid  plaint  does  not  maintain  the  count  aforesaid  as  to 
the  breaking  of  the  close  aforesaid.     It  is  also  erred  in  this,  that 
whereas  the  aforesaid  John  Starke  and  Nicholas  Axford,  in  their 
aforesaid  rejoinder,  made  the  aforesaid  title  to  John  Starke  and 
Agnes  itoberts  to  the  tenements  aforesaid  with  the  appurtenances, 
and  concluded  with  a  certain  traverse,  to  wit,  by  pleaiding  absque 
hoc,  that  the  aforesaid  John  Uawdy,  the  son  of  the  aforesaid 
John  'Hawdy  and  Millizent  his  wife,  was  ever  seised  of  the 
aforesaid  messuage  and  thirty  acres  of  land  in  Brodmore,  in  his 
demesne,  as  of  fee,  vet  Walter  Skelton  in  no  manner  answered 
to  that  traverse,  nor  joined  issue  thereon,  as  by  law  he  .ought: 
And  so  in  the  record  aforesaid,  the  said  matter  and  the  said  issue 
aforesaid  so  offered,  there  is  manifest  departure,  as  above  appears 
of  record.     It  is  also  manifestly  erred  in  this,  that  it  does  not 
appear  in  any  part  of  the  afbre^id  record  that  the  twelve  persons 
by  whom  the  aforesaid  verdict  was  given,  were  ever  elected,  tried 
end  sworn,  to  try  the  issue  aforesaid,  as  in  fact  they  ought  to 
have  been  tried  and  sworn,  nor  by  the  same,  record  does  it  any 
how  appear  who  were  the  jurors  of  the  jury  aforesaid.     More- 
over, m  the  record  and  process  aforesaid- it  is  erred  in  this,  to  wit, 
that  whereas  the  issue  aforesaid  between  the  aforesaid  parties 
was  joined,  whether  the  aforesaid  Nfillizent,  at  the  time  of  the 
makmg  of  the  aforesaid  surrender,  was  seised  of  the  aforesaid 
tenure  with  the  appurtenances  in  her  demesne  as  of  fee,  of  such 
an  estate  that  she  could  surrender  by  the  custom  of  the  aforesaid 
manor  :  And  the  jury  aforesaid  rendered  their  verdict  in  the  fol- 
loyFing  form,  to  wit,  that  the  aforesaid  Millizent  Hawdy,  at  the 
time  of  the  aforesaid  surrender,  was  seised  of  the  aforesaid  tenure 
with  the  appurtenances  as  of  freehold,  to  wit,  for  the  term  of  her 
life,  of  such  an  estate  that  she  coi^d  not  then  surrender  according 
to  the  custom  of  the  manor  aforesaid,  unless  only  to  the  right 
heir :  And  so  because  the  jurors  aforesaid  have  not  found  the 
matter  aforesaid,  pleaded  to  issue  by  the  aforesaid  parties,  but 
matter  concerning  which  they  were  not  even  charged  to  inquire, 
it  is  erred,  as  above  appears  of  record :  And  the  same  Walter 
prays  a  writ  of  our  Lady*  the  Queen,  to  warn  the  aforesaid  John 
Starke  and  Nicholas  Axford  to  be  before  the  Lady  the  ^ueen  to 
hear  the  record  and  process  aforesaid,  and  it  is  granted  to  him, 
&c. :  Wherefore  it  is  commanded  to  the  sheriff  that  by  good,  &c., 
he  cause  the  aforesaid  John  Starke  and  Nicholas  Axford  to 
know  that  they  be  before  the  Lady  the  Queen  on  the  morrow 
of  All  Souls,  wheresoever,  &c.,  to  hear  the  record  and  process 
aforesaid  if,  &c, :  And  further,  &c,,  the  same  d^y  is  given  to  the 
aforesaid  Walter  Skelton,  &c. :  At  which  day  before  our  J^dy 
the  Queen  at  Westminster  comes  the  aforesaid  Walter  Skelton 
by  his  aforesaid  attorney,  and  the  sherififreturned  ,tbf^  by  virtue 
of  the  writ  of  the  Lady  the^Quoen,  to  him  thereof  ^urec^ed,  he 
caused  the  aforesaid  John  Starke  and  Nicholas  A^ord  to  know 
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that  ihey  be  before  the  Lady  the  Queen  as  it  was  commanded  to 
them,  to  hear  the  record  ana  process  aforesaid,  &c.,  by  Nicholas 
HiUier  and  John  Cardew,  good,  &c.,  which  John  and  Nicholas, 
although  thus  warned,  and  having  been  on  the  fourth  day  of  the 
plea  solemnly  required,  did  not  come  :  Whereupon  the  aforesaid 
Walter  Skelton,  as  before,  says,  that  in  the  record  and  process 
aforesaid,  as  also  in  the  rendering  of  the  judgment  aforesaid,  it  is 
manifestly  erred,  by  alleging  the  errors  aforesaid  by  him  above  in 
form  afcnresaid  alleged  :  And  he  prays  that  the  judgment  afore-, 
said,  on  account  of  those  errors  and  others  in  the  record  and  pro- 
cess existing,  may  be  rooked,  annulled,  and  altogether  «held  for 
nothing,  and  that  ne  may  be  restored  to  all  thiim  which  he  lost  of 
our  La^y  the  Queen  is  not  yet  advised  here  oftts  judgaaent  to  be 
by  oecasien  of  the  aforeSiaid  judgment:  And  because  the  Court 
rendered  of  and  upon  the  premises,  day  is  gifenio  the  aforesaid 
Walter  in  his  present  state  before  the  Lady  the  Queen,  on  the 
Octave -of  St.  Hilary,  wherever,  &c.,  for  hearing  their  judgment 
of  and  upon^die  premises,  because  the  Court  of  the  Lady  die  Queen 
hereof  not  yet,  &c. :  At  which  day,  before  the  Lady  the  Queen 
at  Westminster^  comes  the  aforesaid  Walter  Skelton  by  his  attorney 
aforesaid:  Whereupon  as  well  the  record  and  process  aforesaid, 
as  the  errors  aforesaid  above  assigned,  being  seen^  and  by  the 
Court  of  the  Lady  the  Queen  being  fuJIy  understood,  it  is  con- 
sidered that  the  judgment  aforesaid,  on  account  of  those  errors 
and  others  existing  in  the  ^re^erd^  and  process  aforesaid,  be 
revoked,,  annulled,  and  altogether  held  for  nothing  :  And  that  the 
aforesaid  Walter  be  restored  to  alltbi&ga  that  h&lost  by  occasion 
of  the  judgment  aforesaid,  &c.  Trin^  15  Elizv  r^in>Rot.  7^  in 
Banco  Regis. 


APPENDIX,  B. 

JRichard,  Earl  of  Poitou  and  ComiLoll,  King  of  the  Romans, 

[nde  Ante,  140.] 

This  prince,  born  in  1209,  was  the  second  son  of  King  Jolm,  by 
his  thurd  wife,  Isabella  of  Angoul^me.  Henry  UL>;hi&  bmulier, 
t&nmnkttd  the  earldom  of  Cornwall  <to  him  in.l225cy  and  :created 
him  E^rl  of  Cornwall  in  1231.  Jn  the  20  Hen.  3,' the  Manor 
aiid  Castle  of  Lidford  with  xh6  Forest  of  Dertemore  were  ^p^nted 
ta  Richard,  Earlof  Foitoaand  Cornwall  (a).  In. the  foUowipgyear 
'(1^40)  Barl  Richard  married'  the  ^  Queen's  sister,  Sancha.  of 
f^ttJFvence,' whom- he  endowed  ad  ostium  ecclesiae  (6).  On  this 
occasion  he  obtained  many  royal  grants  (c)>  in  special  tail,  viz.  to 
him  and  his  heirs  boraofthebodyof  his  wife  Sancha '(^.  On  the 
Idth  Jan.  1357,  he  was  elected  King  of  the  Romans,  at  Frankfort, 
>  and  on  1 7th  May  following,  he  waa  crowned  at  Aix  la  Chapalle  (dt). 
The  Uttter  writer  thus  describes  the  mode 'in  which  Richard  set 

JAbbr.  Rot.  Orig.  2.  (6)  Vide  Cal.  Rot.  Pat.  20,  b. 

^Aate,  334,  d«  He  allerMaJg'ygchaied>  Jandi:nitfatheitaniciiahtndmn. 
t,  Appendix  C. 
'(d>  Qebauer,  Leben  Richtrds,  ^nl0s  Buch  ftLLY.^pdO^  &o.— Sdunidt, 
Geschichtdd^  DeiitsdieD,  driUorTiteil 73,  74,75/77.     CA  Rot.  Pat.37. 
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about  subsidizing  the  German  princes  with  the  produce  of  his 
Cornish  mines.  "  Ein  zwar  neuerer  deutscher  Geschicht- 
schreiber,  der  aber  gleichzeitige  Nachrichten  vor  sich  mag  gehabt 
haben,  (Hermannus  Corner,  aptid  Eccard.  Corp.  Histor.  medii 
aevi,  T.  2,  col. 902,)  sagt  dass  er  28  Fasser  (Tunnas)  voll  Gold  und 
Sterlingen  (a)  mit  sich  gebracht ;  andere  melden,  sagt  der  nehm- 
liche,  er  habe  32  Wagen,  jeden  mit  8  Pferden  bespannt  bey  sich 
gehabt,  auf  deren  jeden  ein  drey  Ohmen  haltendes  Fass  mit  Ster« 
Bngen  (a),  angefiillt  gelegen — Dieses  mag  wohl  etwas  ubertrieben 
seyn ;  allein  so  viel  is  richtig,  dass  Richard  sehr  reich  wahr,  und 

Srosse  Sumnien  mit  nach  Deutschland  gebracht  hat.  Nebst  dem 
ass  er  ein  sehr  guter  Wirthschafler  war,  hatte  er  die  ergiebigen 
Zinngrttben  in  Comwallis,  die  damals  die  einzigen  bekannten  in 
der  Welt  waren,  im  Besitz.''  Schmidt,  Geschichte  der  Deutschen, 
dritter  Theil,  76,  77.  Richard  when  driven  out  of  Germany,  re- 
turned to  England.  Being  taken  at  the  battle  of  Lewes,  and  im- 
prisoned for  more  than  a  year,  he  had  aid  of  his  tenants  (6).  He 
died  in  1271  (c).  He  was  succeeded  in  the  earldom  of  Cornwall 
by  his  second  son  Edmund,  his  eldest  son  Henry  ((f)  having 
been  killed  at  the  siege  of  Viterbo  in  the  preceding  year. 


APPENDIX.  C. 

Abstract  of  **  The  Coram  Rege  Roll,**  being  the  proceedings  in  a 
Petition  of  Right,  in  the  nature  of  a  formedon  in  the  reterter, 
against  the  King ;  in  the  course  of  which,  the  Inquisitio  post 
mortem  comitis  Edmundi  (e)  was  certified  and  transcribed. 

Pleas  before  the  King  at  Westminster,  in  Easter  Term,  in  the 
ninth  year  of  the  reign  of  King  Edward,  the  son  of  King  Ed- 
ward. W,  Inge. 

The  Petition  of  Peter  Corbet  and  Henry,  son  of  Henry  (/)  de 

(a)  The  tterlings  here  spoken  of  were  a  silver  coin,  which  appear  to  hare 
formed  the  principal  circulating  medium  in  the  north  of  Europe.  They  after- 
wards became  the  standard  of  value  in  this  country,  not,  however,  by  tele,  but 
by  weight.  The  denomination  of  **  pound  of  sterlings"  was  soon  shortened  to 
**  pound  sterling"  though  the  Latin  appellation  of  "  libra  esterlingonim"  was 
continued  to  a  much  later  period. 

{b)  Cal.  Rot  Pat.  39,  b.  That  Richard  was  not  much  more  popular  in 
his  own  country  than  he  found  himself  to  be  in  Germany  after  his  treasures 
were  exhausted,  may  be  inferred  from  the  ballad  preserved  by  Bishop  Percy  in 
his  "  Reliques,"  vol.  ii.  p.  1. 

(c)  Cal.  Rot  Pat.  44,  a.  b. 

(d)  Ante,  141.    See  this  inquisition  at  length,  pott, 

(e)  In  Testa  de  Nevill,  204  is  an  extent  of  the  lands  and  tenements  of  the 
Lord  Henry  de  la  Pomeiay  in  Tregoney*  taken  at  Tregoney  on  Sunday  next 
before  the  feast  of  St.  Gregoiy,  21  Edward  I.  This  document  enumerates 
about  60  freeholders  holding  of  the  Manor  of  Tregoney  by  knight's  servioe, 
all  whose  lands  are  described  in  the  following  form : — 

"  Osbertus  le  Sor  tenet  2  acras  Comubienses,  continentes  2  camcatas  Cor- 
nubienses,  in  Treverres  et  Penhard,  et  leddit  iiij.  xd.  ad  puiificttioiiem,  et  fuit 
sectam,"  the  number  of  acres  Cornish  being  in  each  instance  expvesaed  to 
eontain  the  same  number  of  carucates  Cornish,  vUU  and,  151,  (d)* 
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la  Pomeray,  cousins  and  heirs  of  Roger  de  Valletorta,  presented 
in  the  parliament  of  the  Lord  the  King,  at  Westminster^  and 
afterwards  sent  before  the  Lord  the  King  here,  in  these  words. 

*'  To  our  Lord  the  King  and  his  council,  shew  Peter  Corbet  and 
Henry,  the  son  of  Henry  de  la  Pomeray,  cousins  and  heirs  of 
Roger  de  Vautort  (a).  That  whereas,  &c.  The  record  then  states, 
that  the  petitioners  at  the  last  parliament,  had  prayed  the  King 
that  whereas  the  said  Peter  and  Henry,  father  of  Henry,  sued  by 
petition  before  King  Edward  L  and  demanded  by  said  petition 
the  castle  and  manor  of  Tremynton,  the  towns  of  Esse,  Sutton, 
Tamerton,  and  Makerton,  and  the  manor  of  Calstok,  with  the 
fees  appurtenant  thereto  as  their  right  and  reversion ;  by  rea- 
son that  the  said  Roger  de  Vautort,  whose  heirs  they  are, 
gave  the  same  castle  and  manors  to  Richard  Earl  of  Cornwall, 
m  tail,  with  reversion  to  said  Roger  de  Vautort  and  his  heirs  (6) ; 
and  they  produced  the  deed  of  Earl  Richard  (c),  testifying  the 
same ;  and  that  the  matter  of  the  petition  was  sent  into  the 
King's  Bench,  and  the  executors  of  Edmund  Earl  of  Corn*- 
wall  were  commanded  by  a  writ,  to  bring  into  Court  all  deeds, 
&c.,  touching  tlie  same  premises ;  that  a  like  writ  was  sent  to 
the  Keeper  of  the  King's  Wardrobe,  but  no  other  deed  was  found; 
that  by  the  death  of  Henry,  the  father  of  Henry,  the  matter 
of  the  petition  remained  without  day,  by  reason  of  the  nonage  of 
Henry  the  son,  who  now  sues,  and  who,  together  with  Peter, 
sued  by  petition  at  the  last  parliament,  whereupon  a  procedendo 
was  issued  to  the  King*s  Bench,  to  proceed  according  to  the  pro- 
cess theretofore  before  them ;  but  that  the  Judges  of  that  Court 
would  do  nothing  therein  :  Whereupon  the  petitioners  prayed 
the  King  would  be  pleased  to  command  them  that  they  should 
proceed  therein,  according  to  right  and  reason,  8cc"  (d). 

In  answer  to  this  petition,  it  was  ordered  that  the  Justices  of 
the  King's  Bench,  having  inspected  the  petition,  and  having 
called  the  King's  Serjeants  and  others,  and  examined  the  record 
and  process  as  well  in  the  time  of  King  Edw.  L  as  of  the  now 
King,  they  should  proceed  in  the  business  as  of  right  ousht  to  be 
done.  Nevertheless  so  that  they  proceeded  not  to  judgment 
**  Rege  inconsuitoJ* 

The  King's  writ  of  procedendo  directed  to  the  Justices  of  the 
King's  Bench,  reciting  the  above  facts  issued  accordingly. 

And  by  virtue  of  another  writ,  the  Treasurer  and  Chamberlains 
of  the  Exchequer,  sent  to  the  King's  Bench  the  record  and  pro- 
cess before  stated,  of  the  time  of  Edward  L,  in  which  the  plead- 
inffs  upon  the  petition  to  the  King  and  his  council,  are  set  out  at 
fuQ  length,  in  which  it  appears,  that  John  de  Bensted,  the  King's 
clerk,  brought  into  Court  the  deed  of  Richard  King  of  the  Romans, 
Earl  of  Cornwall,  being  a  counterpart  (e),  whereby  the  said  Roger 

(a)  The  petition  is  in  French,  the  remainder  of  the  record  in  Latin. 

{b)  This  ^ft  being  before  the  statute  de  donis,  created  a  fee  simple  condi- 
tion, so  that  Richard  having  issue  might  have  aliened  before  13  Edw.  I. 

(e)  i.  6.  the  counterpart,  mfra  (e)« 

(d)  rwfcF.N.B.  153,240. 

(*)  Suprd,  (c)  The  form  of  this  counterpart  is  remarkable.  It  begins  thus  : — 
Ricli«rdus,  Dei  Gratis  Homanonim  Rex,  semper  Augustus,  Omnibus  ad 
quorum  noticiam  prssens  scriptum  pervenerit  aaiutem  et  omne  bonum  :  No- 
VOL.  111.  I  I 
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de  Vautort  granted  to  him  in  tail,  the  said  castle  and  manors,  with 

reversion  to  the  said  Roger.  The  deed  of  Roger  de  Vautort  was 

also  produced  to  t)ie  same  effect.    But  as,   on  the  inspection 

of  these  deeds,   nothing  was  found  whereby  the  Court  could 

be  certified  of  the  King's  estate  in  the  premises,  and  as  the 

Court  was  given  to  understand  that  certain  deeds  touching  the 

same  premises  were  in  the  custody  of  the  executors  of  Edmund 

late  Earl  of  Cornwall,  it  was  commanded  to  Ralph  de  Heneham 

and  others,  tlie  said  executors,  that  having  searched  for  such  deeds 

and  writings,  they  should  have  and  certify  the  same  to  the  Kii^ 

and  his  council  at  the  next  parliamept.      A   venire   was  also 

awarded  to  the  sheriff  of  Cornwall  to  cause  to  come  thereon  at 

the  next  parliament,  24  as  well  knights,  &c.    At  this  parliament 

came  the  said  Peter,  but  Henry  came  not,  because  he  was  dead. 

And  the  executors  returned  that  they  had  no  deeds  in  their 

possession ;    but  one  of  the  executors  acknowledged  ore  temis 

that  all  the  deeds,  &c.,  which  he  had  in  his  custody  afler  the 

said  Earl*s  death,  he  had  delivered  into  t)ie  King's  Wardrobe  into 

the  hands  of  John  de  Bensted  by  indenture.     The  sheriff  returned 

the  jury.     And  said  Peter  prayed  that  he  might  be  admitted  to 

show  and  prosecute  his  right  in  the  premises.      Whereupon  it 

was  asked  him,  wherefore  Henry  de  la  Pomeray  his  parcener 

did  not  sue  with  him?    To  which  he  answered,  that  the  said 

Henry  was  dead,  and  hid  son  and  heir  within  age,  and  in  ward ; 

whereupon  the  justice?  would  not  proceed  further  in  the  business 

without  the  King's  command ;  therefore  said  Peter  was  told  he 

must  sue  to  the  King.    In  Easter  Term,  8  Edward  H.,  the  King 

sent  his  writ  of  procedendo  to  the  Justices  of  the  King's  Bench, 

reciting  the  above  facts,  and  that  the  proceedings,  by  the  death 

of  Henry  de  la  Pomeray,  and  the  minority  of  his  son  now  of 

age,  remained  unprosecuted. 

Thereupon  said  Peter,  and  Henry  the  son,  prayed  the  Court 
that  they  might  shew  their  right  to  the  premises.  The  King's 
attorney  (and  the  King's  Serjeants  especially  called)  appeared,  and 
said  that  King  Edward  I.  had  been  given  to  understand  that  cer- 
tain deeds,  &c.  touching  the  said  lands  and  tenements,  were  in 
the  hands  of  the  executors  of  the  said  Earl,  and  after  his  death 
were  delivered  by  them  into  the  King's  Wardrobe,  and  they  pray 
oyer  thereof.  A  writ  of  certiorari  was  sent  to  the  Treasurer  of 
the  Wardrobe  to  cause  search  to  be  made,  and  to  certify  the 
King  thereupon.  Day  was  given  to  the  parties,  who  were  ordered 
to  have  at  the  said  day  the  deed  remaining  in  their  possession, 
and  in  the  mean  time  that  they  should  cause  search  to  be  made 
in  Chancery  concerning  the  right  and  estate  of  the  King. 

Here  a  great  number  of  continuances  are  entered  upon  the  roll, 
ader  which  the  parties  appeared,  and  the  deed  of  Richard  Earl  of 
Cornwall  under  seal,  was  brought  into  Court  by  Henry,  the  son  of 
Henry,  which  deed  is  stated  to  agree  verbatim  with  the  one  in- 
vent universitas  vestra  nos  recepisse  et  .acceptasse  feofTamentum  Rogeri  de 
Valle  Torta,  in  Iiaec  verba :  Sciant  praesentes  et  futuri  quod  ego  Rogenis  de 
Valle  Torta  dedi  concessi  el  h^c  prsesenti  cart&  me^  confirmavi  pro  meet  here- 
dibus  meis  serenissimo  domino  Ricardo,  Dei  Gratit^  Romanonun  Regi,  semper 
Augusto,  et  domino  Comubiac,  &c. 
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rolled  in  the  preceding  roll.  It  was  aflerwards  returned  to  the 
said  Henry  in  the  Bench,  who  was  told  to  have  it  ready  from  day 
to  day. 

The  Treasurer  of  the  King^s  Wardrobe  was  again  commanded 
to  search  for  the  deeds  delivered  into  the  wardrobe  by  one  of  the 
executors,  and  day  was  given  to  the  parties  accordingly. 

The  Court  being  desirous  to  be  certified  upon  the  tenor  of  the 
inquisitions  on  the  death  of  Richard  Earl  of  Cornwall,  and  of 
Edmund  Earl  of  Cornwall  his  son,  it  was  commanded  to  the 
chancellor  that  he  should  certify  the  King  upon  the  tenor  thereof. 

It  was  also  commanded  to  the  Treasurer  of  the  King's  Ward- 
robe, that  he  should  cause  to  be  searched  all  the  memoranda  with 
him,  and  certify  thereupon.  The  Treasurer  of  the  Wardrobe 
hereupon  returned,  that  Walter  de  Aylesbury  deceased,  when  he 
was  Comptroller  of  the  Wardrobe  of  King  Edward  I.,  caused  to 
be  carried  into  the  aforesaid  wardrobe  a  chest  fastened  with  a 
lock,  in  which  were  many  muniments  touching  the  lands  and 
tenements  of  Edmund  late  Earl  of  Cornwall,  but  he  pleaded 
his  ignorance  in  what  manner,  when,  and  by  whom  the  said 
chest  was  taken  away;  and  he  concludes  with  these  words, 
'^  nevertheless,  I  believe  that  it  was  placed  in  the  Tower  of 
London,  or  at  Westminster,  to  be  kept  as  in  the  Treasury  of  the 
Lord  the  King;  neither  have  I,  or  do  I  recollect  that  I  ever  had, 
in  my  possession  any  muniments  or  memoranda  touching  the 
premises."  The  chancellor  returned,  that  as  to  the  inquisitions 
of  Richard  Earl  of  Cornwall,  they  could  not  be  found,  but  that  the 
inquisition  of  Edmund  Earl  of  Corntpall  appeared  in  a  schedule  an- 
nexed to  the  extent,  and  whicn  was  to  be  found  among  the  records 
of  the  lOM  year  of  the  now  King.  A  great  number  of  other 
mandates  to  the  chancellor,  and  treasurer,  and  chamberlains,  and 
continuances  are  entered  on  the  roll. 

At  last  the  aforesaid  Henry  came  at  a  day  given,  but  Pister 
came  not,  because  it  was  testified  he  was  dead.  And  hereupon 
(6  Ed.  II,)  the  King  sent  his  writ  to  the  Justices  of  his  Bench,  re- 
citing that  John  Corbet  the  brother  and  heir  of  Peter  Corbet,  and 
Henry  the  son  of  Henry  de  la  Pomeray  had  presented  their  peti- 
tion to  the  said  King  and  his  council,  reciting  all  the  facts  herein- 
before stated,  and  reciting  also,  that  Roger  Vautort,  by  fine, 
levied  before  the  justices  in  eyre  at  Exeter,  gave  all  the  pre- 
mises aforesaid  to  Richard  Earl  of  Cornwall  in  tail,  and  that  the 
Justices  of  the  King's  Bench  could  not  proceed  to  judgment  by 
reason  of  the  deaths  aforesaid ;  he,  therefore,  commanded  the 
Justices  of  the  King's  Bench  that  they  should  proceed  to  ex- 
amine all  the  proceedings  aforesaid,  and  do  justice  to  the  said 
John  and  Henry.  The  parties  appeared  again  in  the  King's 
Bench,  and  petitioned  de  novo  on  the  ground  of  an  alleged  dis- 
crepancy in  the  premises  in  the  two  petitions  to  Edw.  I.  and  II. 

The  transcript  of  the  fine  was  afterwards  brought  into  K.  B. 
bv  certiorari,  whereby  it  appeared,  that  in  the  54th   year  of 
King  Heni^  III.,  Roger  de  Vautort  conveyed  the  Castle  and 
Manor  of  Trematon,  and  sixty  knights'  fees  (a)  there  belonging,  in 

(a)  Post  465  (c). 
I  I  2 
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Devon  and  Cornwall,  and  the  Manor  of  Calstok,  &€.,  to  Richard 
Earl  of  Cornwall  in  tail,  in  consideration  (int.  al.)  of  300L  sterlii^. 

The  proceedings  appear  to  be  then  continued  to  Easter  Term 
1  Edward  II L,  when  that  King  by  his  writ,  sent  to  the  Justice  of 
K.  B.,  enclosing  therein  the  petition  of  John  Corbet  and  Henry 
Pomeray,  the  son,  commanding  them  to  proceed  to  a  final  discus- 
sion of  the  business,  but  not  to  give  judgment "  Rege  inconsulto.*' 

The  material  facts  stated  in  the  former  petitions  are  set  forth 
in  this,  and  that  they  would  have  had  judgment,  but  that  the 
Queen  sent  her  counsel  before  the  counsel  of  the  Lord  the  King, 
to  inspect  the  records  and  processes  aforesaid,  and  that  when 
they  had  heard  the  demand  and  seen  the  record  and  process, 
they  could  say  nothing  why  the  King  ought  not  to  deliver  up 
the  petitioners'  inheritance ;  and  that  the  Queen  asked  by  her 
counsel  if  the  said  petitioners  would  take  any  gifls  or  land  else- 
where. The  petitioners  then  state  that  they  have  sued  from  par- 
liament to  parliament  at  great  cost,  and  pray  speedy  right  to  be 
done  them. 

This  last  petition  was  sent  by  writ  to  the  King's  Bench,  com- 
manding them  that  having  due  regard  to  all  the  proofs  therein 
mentioned,  they  should  proceed  to  a  final  discuysion,  but  not  to 
give  judgment  "  Rese  inconsulto.'* 

In  Tnnity  Term  the  record  and  process  having  been  inspected^ 
the  sheriff  of  Cornwall  was  commanded  to  cause  to  come  in  the 
King's  Bench  the  Wardens  and  Bailiffs  of  Isabella  Queen  of  Eng- 
land, who  then  held  the  said  castle,  towns,  &c.,  for  the  term  of 
her  life,  by  grant  of  the  said  King  Edward  III.  (as  they  alleged) 
in  order  more  fiilly  to  inform  the  King  as  well  conceruinff  hif 
right  as  that  of  the  Queen,  to  the  castle,  towns,  &c.  A  day  19 
given  accordingly.  At  the  day  given,  the  petitioners  appear,  and 
there  are  various  continuances  until  Hilary  Term  5  Edward  IIL, 
when  the  King  sent  his  writ  to  the  Justices  of  the  King's  Bench, 
commanding  them  to  proceed  further  in  the  business,  but  not  to 
give  judgment,  <<Rege  inconsulto,"  and  hereupon  came  again  the 
petitioners,  and  prayed  justice  to  be  done  them. 

The  King's  Attorney  says,  that  inasmuch  as  the  petitioners  sue 
against  the  King  to  have  an  ouster  le  main  of  the  King  as  to  the 
castle,  manors,  &c.,  as  cousins  and  heirs  of  the  aforesaid  Roger 
de  Vautort  that  they  should  shew  to  the  Court  how  they  are 
such  cousins  and  heirs. 

The  said  John  and  Henry  tlien  state  the  gift  of  their  ancestcv 
Roger  to  Earl  Richard  in  tail,  his  dying  seised  thereof,  the 
descent  to  Edmund  Earl  of  Cornwall,  the  death  of  the  said  Ed- 
mund without  heir  of  his  body,  whereby  the  right  reverted  to  the 
said  Roger  as  the  donor.  They  then  state  in  what  manner  the 
right  descended  from  Roger  de  Vautort  to  themselves. 

The  Treasurer  and  Chamberlains  of  the  Exchequer,  and  the 
Chancellor,  are  then  commanded  to  certify  the  King  as  to  the  fine, 
inquisUionespost  mortem,  Sf-e*  The  former  sends  into  Court  the  tenor 
of  the  deeds  of  conveyance  and  the  fine  to  Richard  Earl  of  Corn- 
wall, from  Roger  de  Vautort ;  and  the  chancellor  returns  also 
into  the  King's  Bench^  that  having  searched  the  inquisitions  re- 
maining in  Chancery,  none  were  found  returned  afler  the  death 
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of  Richard  Earl  of  Cornwall,  but  that  the  tenor  of  the  inq.  p.  m.  of 
Edmund  late  Earl  of  Cornwall  returned  into  Chancery^  Ae,  the  said 
Chancellor  sends  to  the  King*s  Bench  under  his  seal. 

Then  follow  the  tenor  of  the  writ  and  inquisition,  j?9  Edw.  I. 
on  the  death  of  Edmund  Earl  of  Cornwall  (a),  at  the  foot  whereof 
itf  an  examination  by  John  de  St.  Paul  (Master  of  the  Rolls). 

There  are  then  several  other  mandates  sent  to  the  chancellor, 
to  search  for  the  inquisition  of  Richard  Earl  of  Cornwall,  to  which 
he  at  last  answers,  that  having  searched  the  inquisitions  as  well 
of  the  time  of  King  Henry  III.  from  the  53d  year,  as  of  the  time 
of  King  Edward  I.,  no  inquisition  had  been  found  of  the  lands  and 
tenements  belonging  to  the  said  Richard  on  the  day  of  his  death. 

And  hereupon  Uie  said  John  and  Henry  pray  liverv  of  the 
castle,  manors,  &c.,  as  the  next  heirs  of  the  said  Roger  de  Vau- 
torti  and  conclude  with  a  verification  {si  necesse  fuerit)  of  the 
gift  and  descent  in  form  aforesaid.  In  consequence  hereof  a 
venire  is  awarded  to  the  sheriff*  of  Cornwall  to  inquire  *'  if  the 
said  Roffer  gave  the  said  tenements  to  the  said  Richard  Earl  of 
Cornwall  in  form  aforesaid,  and  if  the  said  Henry  and  John  are 
the  next  heirs  of  the  said  Roger  in  manner  as  in  the  record 
aforesaid  they  have  shewn  to  the  Court  or  not*** 

Here  are  several  continuances,  by  respiting  the  iury,  until  Mi- 
chaelmas Term  It  Edw.  IIL  when  the  King's  Attorney  came, 
and  John  Corbet,  and  the  aforesaid  Henry,  the  son  of  Henry,  on 
the  quarto  die  having  been  solemnly  called  came  not,  but  he 
had  theretofore  appeared  in  Court  in  Trinitv  Term  in  the  said 
12th  year,  as  appears  by  the  roll  of  Hilary  Term,  12  Edw.  Ill, 
Therefore  a  moiety  of  the  aforesaid  castle,  manors,  &c.,  was 
excepted,  &c.,  and  the  aforesaid  John  sued  without  him,  &c* 
And  the  jury  between  the  Lord  the  King  and  the  said  John,  was 
put  in  respite  until  Easter  Term,  as  appears  by  the  roll  of  Michael- 
mas Term,  12  Edward  III. 

This  is  the  conclusion  of  the  record,  and  no  verdict  or  judg- 
ment seems  to  have  been  given*  The  pendency  of  these  pro- 
ceedings which  appear  to  have  terminated  in  a  compromise  (b\ 
did  not  prevent  the  manors  of  Trematon  (c)  and  Calstock 
bein^  included  in  the  parliamentary  grant  to  the  Black  Prince  (cQ, 
in  the  lltli  year  of  this  King,  by  which,  however,  it  appears 
that  Hugh  d'Audeley,  who  had  married  Margaret,'  widow  of 
Edmund,  Earl  of  Cornwall,  and  afterwards  relict  of  Piers  de 
Gaveston,  Earl  of  Cornwall,  was  then  seised  of  the  manor  of 
Trematon.  In  the  46th  Edward  III.,  Ralph,  Earl  of  Stafford, 
and  Margaret  his  wife,  daughter  and  heir  of  Hugh  de  Audeley, 

(a)  See  tlkb  tnqinfitioQ,  post,  466. 

lb)  AkU,  143. 

(e)  In  1  Edward  III.,  William  de  Ferrers  died  seised  of  11  knights'  fees  in 
Wynardston  in  Devonshire,  ut  de  Tremeton  baroni^,  and  of  one  carucate  of  land 
inTrehenna,  Cornwall,  de  Tremeton  baronilL  2  Calend.  luq.  post  mortem,  10. 

John  de  Cobham  in  jure  Alicias  uzoris  sns,  died  seised  of  land  in  Trematon 
in  the  county  of  Devon,  ibid.  fol.  73. 

William  de  Ferrers  died  seised  of  lands  in  Loderton,  Poscelynch  and 
Bioniyston,  ut  de  baroni^  de  Tremyngton,  10  Edward  lit.  ibid.  73. 

William  de  Ferrers  was  seised,  pro  sex  capfellanis,  of  Threkamlet,  ut  de  honore 
de  Tremeton,  remainder  to  the  same  William,  18  Edward  III.  ibid.  12$. 

(d)  Posti  474. 
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Earl  of  Gloucester,  were  seised  of  the  manor  of  Tremyi^ton 
in  the  county  of  Cornwall  (a).  This  manor  was  also  in  the 
hands  of  a  subject,  in  the  reign  of  Henry  IV.  (b).  The  alien- 
ations made  by  Richard  II.  were  resumed  in  this  reign  by 
Prince  Henry,  afterwards  Henry  V.  (c). 

InqmsUio  post  mortem  Edmundi  comitis  CornvbuB,  as  set  out  in 
thepreceding record  (d). 

The  King  to  his  beloved  and  faithful  Walter  de  Gloucester,  his 
escheator  beyond  Trent,  greeting.  Inasmuch  as  Edmund,  Earl 
of  Cornwall,  who  held  of  Us  in  chief,  hath  departed  this  life,  as 
we  have  been  informed.  We  command  you  that  all  the  lands  and 
tenements  of  which  the  said  Edmund  was  seised  in  his  demesne 
as  of  fee  in  your  bailiwick,  on  the  day  on  which  he  died,  you  do 
take  into  Our  hands  without  delay,  and  do  cause  the  same  to  be 
safely  kept  until  We  shall  thereupon  otherwise  command  :  And 
that  by  the  oath  of  good  and  lawful  men  of  your  said  bailiwick, 
by  whom  the  truth  of  the  matter  may  be  the  better  known,  you 
do  diligently  inquire  how  much  land  the  said  Edmund  held  of  Us 
in  chief  in  your  bailiwick  on  the  day  on  which  he  died,  and  how 
much  of  others,  and  by  what  services,  and  how  much  those  lands 
and  tenements  are  worth  yearly  in  all  issues,  and  who  is  his  next 
heir,  and  of  what  age ;  and  that  the  inquisition  thereupon  distinctly 
and  openly  made,  under  your  seal,  and  the  seals  of  those  by 
whom  the  same  shall  be  made,  you  do  send  to  Us  without  delay, 
and  this  writ :  Witness  the  King,  at  the  Rose,  the  26th  day  of 
September,  in  the  2$th  year  of  Our  reign. 

An  inquisition  made  at  Restormel,  before  the  escheator 
of  the  Lord  the  King,  on  the  thirtieth  day  of  November,  in  the 
29th  year  of  the  reign  of  Kin?  Edward,  of  the  lands  and  tene- 
ments of  which  Edmund,  Earl  of  Cornwall,  was  seised  in  his 
demesne  as  of  fee,  the  day  on  which  he  died,  in  the  county  of 
Cornwall,  that  is  to  say,  what  he  held  of  the  Lord  the  King  in 
chief  and  what  of  others,  and  by  what  services :  and  how  much 
those  lands  are  worth  by  the  year  in  all  issues,  and  who  is  his 
next  heir,  and  of  what  age,  by  the  oath  of  Ralph  Blayon,  Regi- 
nald de  Botterell,  knights,  Michael  Port,  Philip  Medras,  Benedict 
Bastard,  John  Reskenner,  Ralph  de  Glyn,  Walter  Tremur,  John 
Treslinen,  William  de  Treville,  Odo  de  Treres,  William  de  Glu- 
nien,  John  de  Tresworgy,  Wyman  Tyrel,  Richard  de  Reskaret- 
mur,  Thomas  de  Wainford,  Walter  de  Okeburn,  Stephen  de  Tre- 
wint,  John  de  Trelawney,  Robert  de  Trewinnek,  Nicholas  de 
Morton,  Thomas  le  Chancellor,  Robert  de  Bodmin,  John  de  Kil- 
gash,  John  de  Lymays,  Richard  de  Tredeford,  Odo  de  Rupe, 
Reginald  de  Trelouthas,  Michael  de  Bray,  Bernard  Maiseck, 
and  Robert  le  Brun,  who  say,  upon  their  oath,  that  the  said 
Edmund  Earl  of  Cornwall  held,  in  his  demesne  as  of  fee,  on  the 
day  on  which  he  died,  the  castles,  manors,  and  tenements  under- 

(a)  Calead.  Inq.  post  Mortem,  vol.  i.  320. 

(6)  Trematon. — De  JohanneCole  etux.  occasionatis  ad  reddendum  compotam 
de  exitibus  castri  et  manerii  de  Trematon  et  aliorum  manerionim  in  comitatibas 
Devoniae  et  Comubiae  quae  fuerunt  Wilhelmi  de  Nevyll  ad  vitam. — Michaelis 
Recorda  7  Henr.  IV.  rotulo  10.    (Jones's  Index  Exch.  Records.) 

(c)  Vide  8  Co.  Rep.  23  a;  3  Rot  Pari.  526,  531,  2. 

(rf)  See,  also,  Calend.  Inq.  post  Mortem,  28  Edw.  I.  vol.  i,  166. 
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written,  that  is  to  say :  The  castle  and  manor  of  Launceneton,  with 
the  appurtenances,  the  castle  and  town  of  Restormel,  and  the. 
borougn  of  Lostwithiel,  with  the  appurtenances,  the  castle  of  Tyn- 
tagel,  the  manor  of  Bosynny,  and  the  borough  of  Tyntagel, 
and  the  manor  of  Clymmeslond,  the  manor  with  the  borough  of 
Helleston  in  Kerrieth,  the  manor  of  Helleston  in  Tregashire, 
with  the  borough  of  Camelford  and  Hamlet  of  Penmayn ;  the 
manor  with  the  borough  of  Lyskereth,  the  manor  of  Tibeste 
with  the  borough  of  Ponsmur,  the  manor  of  Penkenek,  certain 
tenements  in  Talskedy,  the  manor  of  Tiwamheii,  the  manor  of. 
Tewyngton,  the  manor  of  Penlyn,  the  manor  of  Moreske,  and 
manor  of  Rellaton,  with  the  appurtenances  and  the  pleas  of  the 
county  courts  of  Cornwall,  with  the  hundreds  of  Pedershire,  Pu- 
dershire,  Trigashire,  Lisnewych,  Stratton,  Estwevelshire,  West- 
wevelshire,  Kerrier,  and  the  third  part  of  the  hundred  of  Penwith, 
with  the  issues  of  mines  of  tin,  wreck  of  the  sea,  the  prisage  of 
wine,  with  the  fee-farms  underwritten  in  the  county  aforesaid  of 
the  Lord  the  King,  in  chief,  by  the  service  of  two  knights'  fees. 

Also  they  say,  upon  their  oath,  that  the  same  Earl  held,  on  the 
day  on  which  he  died  in  his  demesne,  as  of  fee  tail,  the  castle  and 
town  of  Trematon,  with  the  borough  of  Asshe,  and  the  manor  and 
town  of  Calistoke,  with  the  appurtenances,  because  they  say  that 
one  Roger  de  Valletort,  heretofore  lord  of  the  castle  of  Trema- 
ton, and  of  the  town,  borough,  and  manor  of  Calistoke,  gave  the 
aforesaid  castle,  town,  and  borough,  with  their  appurtenances,  to 
Richard  of  noble  memory,  late  King  of  Germany,  to  have  and  to 
hold  to  him,  and  the  heirs  of  his  body  issuing,  together,  with  the 
knights'  fees  and  advowsons  of  churches  to  the  same  castle  per- 
taining (d). 

Also  they  say,  upon  their  oath,  that  there  is 
Castle  and  Town  of  there  a  certain  castle  which  is  worth  nothing 
Launceneton  (b).      by  the  year  as  to  issues ;    the  borough  of 

Launceneton,  in  the  hands  of  the  burgesses 
of  the  same  town^  at  fee- farm,  rendering  by  the  year  100^., 
at  two  terms,  namely,  at  the  feast  of  Easter  and  St.  Michael, 
in  equal  portions  ;  also  they  render  at  the  feast  of  St.  Michael 
7s.  6d.  for  a  certain  escheat  in  the  same  borough  newly  arrented ; 
also  they  render  at  the  feast  of  St.  Michael  one  pound  of 
pepper  for  the  Guildhall  of  the  same  town,  or  twelve  pence ; 
also  certain  tenants  of  Hemeston  (c)  in  Devon,  render  at  the 
gate  of  the  castle  of  Launceneton  50s.f  at  two  terms  of  the  year, 
half  at  Easter  and  the  other  half  at  the  feast  of  St.  Michael,  of 
ancient  custom ;  also  certain  tenants  in  Lodewan,  Trevyliast, 
Dowanna,  and  Estwevelshire,  namely,  Richard  le  Walays,  Ste- 
phen Crabbe,  Andrew  Patreda,  and  Peter  Hurdyn,  render  by 
the  year,  at  the  gate  of  the  castle  aforesaid,  for  their  watchings  (d), 

(a)  This  latter  property  formed  the  subject  of  the  petition  of  right,  suprh,  460. 


(6)  Vide  post,  475, 
(e)  In  7 


Edward  II.  Joan  Cripyn  held  the  hamlet  of  Hemeston  Arundel, 

rr  servitium  50  solidonim  annuatim  ad  castrum  de  Launceneton  solvendoram, 
^bbr.  Rot.  orig.  in  Sccio  203  b.  ante  255  n.    In  29  £dw.  III.  John  Stretche 
held  two  carucates  of  land,  &c.,  in  Emmyston  Arundel  co.  Devon,  ut  de  castro 
de  Laonceston,  2  Calend.  Inq.  post  Mortem,  192. 
(d)  i.  e.  by  way  of  commutation  for  castle-guard. 
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of  ancient  custom,  for  the  lands  and  tenements  which  they  hold 
in  the  places  aforesaid,  68#.  Sd.,  payable  at  the  feast  of  St.  Mi- 
chael ;  also  there  is  there  one  park  with  deer^  and  worth  by  the 
year  for  the  deer  in  herbage  lOs. ;  also  a  moiety  of  the  amercia- 
ments of  the  town  of  the  prior  of  Launceston,  which  the  earl  re- 
covered in  the  eyre  of  the  justices  for  assize  broken^  worth  by  the 
year  6s, ;  also  there  is  there,  in  the  aforesaid  park,  a  certain 
water-mill,  and  it  is  worth'  by  the  year  4s.     Sum  12/.  7s,  2d, 

Also  they  say,  upon  their  oath,  that  there  is 

ReitormeU  fvith    there  a  certain  castle  which  is  worth  nothing 

ihe  Tonm  and    by  the  year  as  to  issues ;  there  is  there  a  cer- 

Castle,  tain  small  garden,  and  it  is  worth  by  the  year 

6d, ;  there  is  there  a  certain  park  with  deer, 
and  it  is  worth  by  the  year  for  the  same  S0«. ;  there  is  there  a 
certain  meadow  in  the  same  park,  and  worth  by  the  year  6«.  8(2. ; 
there  is  there  a  certain  water-mill,  and  worth  by  the  year  2&s, 
8d. ;  also  there  are  in^  the  said  park  certain  cockshetes  (a) ; 
and  they  are  worth  by  the  year  \Zd.,  and  the  panna^ 
of  the  same  park  is  worth  by  the  year  d«.,  and  a  certain 
custom  of  ale  between  Lostwithiel  and  Restormel,  near  Pankokes 
Cross,  worth  by  the  year  6d, ;  there  is  there  a  certain  fishery  in  the 
water  of  Fawe,  under  the  said  castle,  and  it  is  worth  by  the  year 
5Qs, ;  and  the  same  fishery  extends  from  the  port  of  St.  Salveors 
as  far  as  the  bridge  of  Reprenna  (^tf.),  as  long  as  two  oxen  joined 
under  one  yoke  can  proceed  together  in  the  said  water ;  and 
there  are  there  two  conventionaries,  who  hold  one  ferling 
and  a  half  of  land,  and  render  yearly  9«.  4d,^  at  the  four 
principal  terms  of  the  year,  and  each  of  them  shall  come  to  the 
lord's  chase,  in  the  park,  once  in  the  year,  and  the  works  are 
worth  2d, ;  also  there  are  there  thirteen  villeins,  who  hold  in 
villenage  thirteen  ferlings  of  land,  and  they  render  by  the  year 
at  the  four  terms  aforesaid,  77 s,  \d,^  and  every  of  them  shall 
come  to  the  lord's  chase  in  the  park  once  in  the  year^  and  those 
works  are  worth  \^d,\  and  the  chevage  of  vDleins  (6)  there 
is  worth  by  the  year  9c2. ;  the  pleas  and  perquisites  of  courts 
there  are  worth  by  the  year  5s,    Sum  10/.  2\d, 

Also  they  say,  upon  their  oath,  that  there  are 
Lostwiihiel,  there  in  the  borough  aforesaid  305  burgages  which 
render  by  the  year,  at  the  feast  of  St.  Michael, 
8/.  ISs.  S^d. ;  also  there  are  there  -three  water-mills,  and  they 
worth  by  the  year  12/. ;  the  sullage  there  in  the  water  of  Fawe 
18  worth  by  the  year  6s.  Sd. ;  the  fairs  there,  on  the  day  of  St. 
Bartholomew,  are  worth  by  the  year  2s, ;  the  chevage  of  villeins  (b) 
there  is  worth  by  the  year  2s,;  the  pleas  and  perquisites  of 
courts  there  are  worth  by  the  year  50^. ;  also  the  cellar  of  the 
great  hall,  with  the  houses  of  stannary  there,  is  worth  by  the  year 
66*.  Sd,     Sum  271.  7Jc/. 

(a)  In  the  original  **  quedam  volate  que  dicuntur  **  cohhetes"  Duoange 
gives  no  ezplaaation  of  the  word"  volata;"  but  cites  the  following  : — **  £t 
dimidiam  hid  am,  qus  fuit  Gaufrid,  cum  prato  quod  ad  easdem  terras  pertinet, 
et  unam  croftam  et  volatam  quam  Hemmingus  presbyter  solebat  hubere,  et 
pannagium  de  prophis  porcis  suis.  Monastic.  Anglic,  ii.  139. 

(6)  Capitagium  garcionura,  vide  sMpra. 
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Also  they  say  upon  their  oath,  that  there  is 

Castle,    with    the     there  a  certain  castle  which  is  worth  by  the 

BoroughfOf  Tyn-     year  as  in  herbage  within  the  close,  12c2. ;  and 

tagel^  and  Ma-     there  are  there  fourteen  freeholders,  who  ren- 

nor  of  Boanny.      der  by  the  year  for  rent  certain  20«.  8Jc2.,  and 

for  berbiasre  ^s*  10 J.,  at  the  feast  of  St.  Mi- 
chael ;  also  there  are  there  fourteen  conventionaries  who  hold 
eight  acres  Cornish  and  one  ferling  of  land,  and  render  by  the 
year  \\%s.  IJd  at  the  four  principal  terras  of  the  year;  and 
there  are  there  thirty -eight  villeins,  who  hold  twenty  acres  Cornish 
and  one  ferling  of  land,  and  render  by  the  year,  with  landiok, 
14/.  9s,  l\d, ;  also  there  is  there  one  foreign  tenant,  who  renders 
by  the  year,  for  landiok,  As.  at  the  aforesaid  four  terms ;  and 
there  are  there  three  moors  in  Halimur,  Treslasta  and  Pen- 
drom,  which  are  worth  by  the  year  20«. ;  and  pasture  within  the 
rabbit  warren  (conyngariam)  is  worth  by  the  year  Zs. ;  and  a 
certain  custom  of  boats  is  worth  by  the  year  10«. ;  and  a  certain 
custom  there  (quandam  consuetudinem  pro  liberd  portando  ad 
hundredum)  is  worth  by  the  year  12(/. ;  and  there  are  there 
three  water-mills,  worth  by  the  year  66^  Se/.,  and  the  chevage 
of  villeins  there  is  worth  by  the  year  %0d, ;  the  pleas  and 
perquisites  of  Courts  of  the  manor  are  worth  by  the  year  20<. ; 
also  there  are  there  in  the  borough  of  Tyntagel  certain  tenants 
in  burgage,  who  render  by  the  year,  for  rent  certain,  at  the 
feast  of  St.  Michael,  11/.  9s,  %\d. ;  the  fairs  there,  once  in  the 
year,  are  worth  by  the  year  Ss,,  and  the  chevage  of  villeins  is 
worth  by  the  year  \2d. ;  the  pleas  and  perquisites  of  the  borough 
are  worth  by  the  year,  lOs,     Sum  39/.  \Ss.  10c/. 

Also  they  say^  upon  their  oath,  that  there  are 

Manor  of  the    there  two  water-mills,  which  are  worth  yearly 

Borough   of      4/.  6 j.  8c/. ;   and  there  are  there   two  woods, 

Hellestoriy   in    the  profits  whereof,  as  in  pannage,  are  worth 

Kerrieth.  by  the  year  2s. ;  and  there  is  there  a  certain 

pasture,  which  is  called  Goendi wrath,  and  it  is 
worth  by  the  year  40s,  -,  and  the  turbary  in  the  same  is  worth  by 
the  year  40^. ;  and  there  are  there  eighteen  freeholders,  who 
render  yearly,  at  the  four  principal  terms  of  the  year,  50s.  4td.f 
and  for  berbiage  at  Easter  7s.,  and  for  bede  of  the  mill,  at  the  same 
term,  6d. ;  and  there  are  there  seventy-six  conventionaries,  who 
hold  twenty-eight  Cornish  acres  and  a  half  and  one  ferling  and 
twenty-eight  parcels,  and  render  by  the  year,  at  the  feast  of  St. 
Michael,  27/.  lOs.  1  Od. ;  and  there  are  there  eleven  villeins,  who 
hold  four  acres  and  a  half,  and  the  third  part  of  one  acre  Cornish 
and  one  crofl,  and  render  by  the  year,  at  the  four  principal  terms 
of  the  year,  77s.  Sd, ;  and  John  de  Gamme  renders  by  the  year, 
at  the  feast  of  St.  Michael,  for  the  mill  dam  of  Talcarne  6d. ;  and 
the  chevage  of  villeins  there  is  worth  by  the  year  2s, ;  and  tlie 
toll  of  tin  there  is  worth  yearly  I2d, ;  the  pleas  and  perquisites  of 
tlie  Court  of  the  manor  aforesaid  are  worth  by  the  year  40s. ;  also 
the  burgesses  of  the  borough  of  Helleston  in  Kerrieth,  render 
yearly  at  fee-farm  61.  ISs.  id.^  at  two  terms  of  the  year,  namely, 
at  the  feasts  of  Easter  and  St.  Michael,  for  the  borough  aforesaid; 
the  same  burgesses  render  for  a  certain  burgage  escheated 
there  85.  4d.  at  the  feast  of  St.  Michael.    Sum  dlL  6d. 
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Also  they  say,  upon  their  oath,  that  there  are 

Manor  of       there  two  mills,  one  a  corn  and  the  other  a  ful- 

Clymmesland.    ling-mill,  and  they  are  worth  by  the  year  5Ss.  4d, ; 

and  there  is  there  a  certain  pasture  which  is  called 
Heuxcesden,  which  is  worth  by  the  year  11^.;  and  there  are 
there  two  woods,  the  profit  whereof  as  in  underwood^  pannage, 
honey,  and  fern,  (feugera)  is  worth  by  the  year  5s,  6d.;  and 
there  is  there  a  certain  park  with  deer,  and  worth  in  herbage 
for  the  deer  20s. ^  and  for  agistment  10s,  And  there  are  there 
twelve  freeholders,  who  render  by  the  year  at  the  four  principal 
terms  of  the  year  345. ;  there  are  there  twenty-three  convention- 
aries,  who  hold  six  acres  and  a  half  and  one  ferling  and  a  half 
eight  landiok  and  one  plot  (placeam)  Cornish,  and  render  by 
the  year  56s,  SJ^d,^  at  the  aforesaid  four  terms,  and  of  berbiage 
Sd.  at  the  same  terms ;  and  there  are  there  eighty-one  villeins, 
who  hold  in  villenage  thirty-seven  acres  one  ferling  and  the  third 
part  of  one  ferling  of  land  Cornish  and  eleven  landiok,  and  ren- 
der by  the  year  10/.  5s,  S^d,  at  the  said  four  terms,  and  for  ber- 
biage 70s,  S^d,  at  the  feasts  of  Easter  and  St.  Michael;  and  the 
chevage  of  villeins  there  is  worth  by  the  year  3s, ;  the  pleas  and 
perquisites  of  courts  there  are  worth  by  the  year  40^.  Sum  25 L 
J  05.  2id, 

Also  they  say,  upon  their  oath,  that 
Manor  of  Helles^  there  is  there  a  certain  pasture,  which  is 
ton,  in  Tregashire,  called  Knottlesford,  which  is  worth  by  the 
with  the  Borough  year  205.,  and  a  certain  other  pasture  there 
of  Camelford  and  which  is  called  Gosehull,  worth  by  the  year 
Hamlet  of  Pen-  85.,  and  the  turbary  in  the  same  pastures 
mayn,  is  worth  by  the  year  20s, ;  and   there  is 

there  a  certain  park  with  deer,  and  the. 
herbage  in  the  same  is  worth  for  the  deer  405. ;  and  there  are 
and  in  the  hamlet  of  Penmayn,  thirty-nine  freeholders,  who  ren- 
der by  the  year  1155.  GJ^d,  at  the  feast  of  St.  Michael,  and  for 
aid  of  the  same  2s,  lid,  at  the  same  term;  and  Stephen  de 
Trowaynt  holds  by  charter  three  water-mills,  at  fee-farm, 
and  he  renders  therefore  by  the  year  6/.  135.  4d,  at  the  feasts  of 
Easter  and  St.  Michael ;  and  there  are  there  thirty-three  con- 
ventionaries,  who  hold  ten  acres  and  one  ferling  of  land  Cornish, 
and  nine  landiok,  and  they  render  by  the  year  9/.  145.  7d,  at  the 
four  principal  terms ;  and  there  are  there  and  in  the  hamlet 
aforesaid,  seventy-eight  villeins,  who  hold  thirty-eight  acres  and 
an  half,  and  the  third-part  of  one  ferling  of  land  Cornish,  and 
twenty-five  landiok  and  two  pieces  of  meadow,  and  render  by 
the  year  22L  5s,  4d,,  at  the  four  principal  terms,  and  for  aid  of 
the  feast  of  St.  Michael,  56s, ;  and  there  is  at  Penmayn  a  cer- 
tain ferry  (passagium)  which  is  worth  by  the  year  IO5. ;  and 
two  tenants  there,  render  for  multure  of  mill  and  one  piece  of 
land  at  the  feast  of  St,  Michael,  3s,  6(/.,  and  the  chev^e  of 
*  villeins  there  is  worth  3s,  8d. ;  the  pleas  and  perquisites  of 
courts  there  are  worth  by  the  year  66s,  Sd, ;  also  there  are  there 
in  the  borough  of  Camelford  sixty-two  burgesses,  who  hold 
sixty-two  burgages  (a),  and  render  by  the  year  4/.  45.  4J</. ;  the 

(a)  Here,  as  at  Grampound,  post,  472,  n.,  the  number  of  burgesses  and  bur-' 
gages  correspond. 
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fairs  there,  once  in  the  year,  are  worth  5$. ;  the  pleas  and  per- 
quisites of  courts  there  are  worth  by  the  year  \3s.  4c{.  Sum 
61/.  2s.  3d. 

Also  they  say,  upon  their  oath,  that  there  is 

Manor,  with  the    there  a  certain  water-mill,  which  is  worth  by 

Borough,    of     the  year  15^.,  and  a  certain  fishery  there,  in 

Uskerreth.         the  water  of  Loo,  worth  by  the  year  ISs,  4df., 

and  a  certain  carriage  (carriagium)  of  wine 
there  worth  yearly  2s, ;  and  there  are  there  two  woods,  the  pro- 
fit whereof  is  worth  by  the  year,  as  in  pannage,  2s, ;  and  there  is 
there  one  park  in  which  are  deer,  and  worth  in  pasture  for  the 
same,  by  the  year  9s,,  and  the  cockshetes  (a)  of  the  same  park  are 
worth  by  the  year  15d. ;  there  is  there  a  certain  other  park  with- 
out deer,  and  worth  by  the  year,  as  in  herbage,  1 3s,  4(/. ;  and 
there  are  there  twenty-four  freeholders  in  socage,  and  they  ren- 
der yearly,  at  the  four  principal  terms  of  the  year,  72s.  6^d, ;  and 
there  are  there  forty-one  conventionaries  who  hold  eighteen  acres 
one  ferling  and  an  half  of  land  Cornish,  and  ten  pieces  of  land,  and 
render  by  the  year  8/.  4;.  S^d,  at  the  four  terms  of  the  year,  and 
for  aid  of  the  same  and  of  the  villeins  at  the  feast  of  St.  Mi- 
chael, 50^.;  and  berbiage  of  the  same,  and  of  the  villeins  at 
Easter,  13s,  5d.;  and  there  are  there  six  villeins  who  hold  se- 
venteen acres  and  an  half  of  land,  and  a  fourth  part  of  one  ferling 
Cornish,  and  render  by  the  year  108^.  \0^d,  at  the  four  prin- 
cipal terms  of  the  year,  and  the  chevage  of  villeins  there  is 
worth  by  the  year  I2d,;  the  pleas  and  perquisites  of  courts 
there  are  worth  by  the  year  50s,,  and  the  burgesses  of  the  bo- 
rough of  Lbkereth  render  by  the  year,  for  fee-farm  for  the 
borough  aforesaid,  18/.  at  two  terms  of  the  year,  namely,  at 
the  feasts  of  Easter  and  St.  Michael,  the  same  burgesses  render 
for  a  certain  burgage  there  escheated,  2s,  6d,  at  the  terms  afore- 
said.    Sum  43/.  Ids.lTld. 

Also    they   say,   upon  their  oath,    that 

Manor  of  Tibeste,     there  are  there  two  water-mills,  and  they 

wUh  the  Borough    are  worth  by  the  year  53s.  4c/. ;  and  there 

of  Ponsmur{b).        is  there  one  fulling-mill,  which  is  worth  by 

the  year  1 3s.  4c/.,  and  the  pasture  of  the  de- 
mesne there  worth  by  the  year  175. ;  there  is  there  a  certain 
wood,  the  profit  whereof  is  worth  by  the  year,  as  in  pannage, 
herbage,  and  honey,  4s.  6d.,  and  the  turbary  there  is  worth  by 
the  year  6d.,  and  the  fishery  there  is  worth  by  the  year  6d. 
And  there  are  there  twenty-two  freeholders,  who  render  by  the 
year  for  rent  certain,  at  the  four  principal  terms  of  the  year, 
65s.  5d,,  and  for  aid  of  the  same,  at  the  feast  of  St.  Michael, 
7s.  8c/.,  and  for  berbiage  of  the  same,  at  the  same  term,  5s.  2d^ ; 
and  there  are  there  twenty-eight  conventionaries,  who  hold 
fifteen  Cornish  acres,  and  render  by  the  year,  at  the  four  terms, 
11/.  145. lie/.;  and  there  are  there  twenty-one  villeins,  who  hold 
six  acres  and  an  half  and  one  ferling  Cornish,  and  render  by  the 
year  1 II5.  6(/.,  at  the  four  terms  of  the  year  aforesaid ;  and  for 
aid  of  the  same  at  the  feast  of  St.  Michael  20s, ;  and  the  same 
villeins  render  by  the  year,  at  the  feast  of  St.  Michael,  for  mul- 

(a)  Here  simply  **  volate,"  vide  ante,  468. 
(6)  i.e.  GraDQ  pout,  since  Grampound. 
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ttire  ^de  molecto),  38«.  2^d, ;  and  Thomas  de  Pridias  holds 
bailiwick  of  Poudreshire  by  charter,  rendering  by  the  year,  at  the 
feast  of  St.  Michael,  40^.,  and  the  chevage  of  villeins  (n)  there  is 
worth  by  the  year  7d,y  the  pleas  and  perquisites  of  courts 
there  are  worth  by  the  year  40«. ;  and  there  are  in  the  borough 
of  Ponsmur  thirty  burgesses,  who  hold  thirty  burgages  (6),  and 
render  by  the  year  SOs.  at  the  feasts  of  Easter  and  St.  Michael ; 
and  the  same  bursesses  render  by  the  year,  at  the  same  terms, 
for  a  certain  smsul  parcel  of  waste  (particula  vasti)  adjacent  to 
the  same  borough,  2s,    Sum  3$l.  4s.  7^d, 

Also  they  say,  upon  their  oaths,  that  there  are 

Manor  of     seven  freeholders  who  render  by  the  year,  at  the 

Penkeneh,  feast  of  St.  Michael,  \0s.  8^</. ;  and  there  are  there 
nine  conventionaries  who  hold  one  acre  and  an  half 
and  one  ferling  Cornish  and  two  acres  English  and  two  crofts, 
and  render  by  the  year  %9s,  5  Jc{.,  at  the  four  principal  terms  of 
the  year ;  and  there  are  there  six  villeins,  who  hold  half  an  acre 
one  ferling  Cornish,  four  parcels  of  moor  and  one  croft  Cornish, 
and  render  by  the  year  I65.  0^(/.,  at  the  four  principal  terms ; 
and  the  chevage  of  villeins  (a)  there  is  worth  by  the  year  \0d. ; 
the  pleas  and  perquisites  of  courts  there  are  worth  by  the  year 
\%d.    Sum  58^. 

And  they  say,  upon  their  oaths,  that  there 
Certain  Tenements    are  there  two  conventionaries  and  one  villein, 

tn  Talfskedy  (c).      who  hold  three  Cornish  acres,  and  render 

by  the  year,  at  the  feasts  of  Easter  and  St. 
Michael,  60^.    Sum  QOs, 

Also  they  say,  upon  their  oaths^  that  there  is 

Manor  of     there  the  moiety  of  one  water-mill,  and  it  is  worth 

TytDemail.      by  the  year  12^.,  and  the and  pasture  in  the 

wastes  are  worth  by  the  year  2s. ;  and  for  a  road 
for  the  carriage  of  sand  there,  by  the  year,  2s, ;  and  the  toll 
6f  tin  there  is  worth  by  the  year  I2d, ;  and  there  are  there 
twelve  freeholders  who  render  by  the  year,  for  rent  certain,  at 
the  feast  of  St.  Michael,  7 Is.  2d, ;  and  there  are  there  twelve 
conventionaries  who  hold  five  Cornish  acres  and  one  plot  (plac- 
ceani)  of  land,  and  render  by  the  year  68j.  6d,  at  the  four  prin- 
cipal terms  of  the  year ;  and  there  are  there  fifleen  villeins,  who 
hold  ten  Cornish  acres  and  one  ferling,  and  render  by  the  year 
llOs.  Oid,i  at  the  four  principal  terms  of  the  year;  and  the 
same  villeins  hold  four  moors  there,  and  render  by  the  year,  at 
the  same  terms,  6s, ;  and  John  de  Ponkenly  holds  the  moor  of 
Goenhanach,  and  renders  at  the  same  terms  2ld,;  and  Michael 
de  Kelercroale  holds  Laudam  and  Kellialpha,  and  renders  by  the 
year  4s, ;  and  the  chevage  of  villeins  (a)  there  is  worth  by  the 
year  I2d, ;  and  the  tenants  of  Rellaton  render  by  the  year  for 
multure  (de  mellotte),  at  the  said  terms,  10«. ;  the  pleas  and 
perquisites  of  courts  there  are  worth  by  the  year  20s.  Sum 
ULlSs.^ld, 

ia)  Capitagium  garcionum.  (6)  Vide,  ante,  470,  (a), 

c)  Thougn  Talwedy  is  not  here  called  a  manor,  yet  in  Jones's  Index  to  the 
Xxdieqner  Records,  we  find  the  following  reference  to  the  records  of  T.  9  H.  4, 
rot.  5.  "Taskydy — De  Roberto  Thorley  exooerando  de  exitibus  manfru  de 
Talskydy  et  aliorum  in  comitatu  Cornubis." 
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Also  they  say,  upon  their  oath,  that  there  are 
Manor  of  there  two  water-mills,  and  they  are  worth  by  the 
Tcuxvynton,  year  46«.  Sd. ;  and  the  pasture  in  Wellan  is  worth 
by  the  year  22s.  lid. ;  and  there  is  there  a  certain 
wood,  the  profit  whereof,  as  in  herbage,  pannage,  and  honey,  is 
worth  by  the  year  6«.  6d.;  and  a  certain  fishery  there  is  worth 
by  the  year  4ts»,  and  a  certain  turbary  there  is  worth  by  the  year 
18i/.,  and  the  toll  of  tin  there  is  worth  by  the  year  6s. ;  and  were 
are  there  eighteen  freeholders  (a),  who  render  by  the  year,  for 
rent  certain,  and  for  their  works,  8/.  \0s,  ^j^d^  at  the  four  prin* 
cipal  terms  of  the  year ;  and  there  are  there  forty-three  conven- 
tionaries  who  hold  fifteen  acres  and  the  sixth  part  of  one  ferling 
of  land  Cornish,  and  render  by  the  year,  at  the  four  prmcipid 
terms,  for  rent  certain,  works,  and  fines  of  tin,  14/.  lis.  2d,; 
and  there  are  there  eleven  villeins,  who  hold  in  villenage  three 
acres  and  an  half  of  Cornish,  and  render  by  the  year,  at  the 
aforesaid  terms,  4Z.  2£(2.,  and  for  their  berbiage  14<.  7(/.,  at  .the 
same  terms,  and  the  rent  of  the  bede  of  the  mill  there  of  Pen- 
tewyn  is  worth  by  the  year  9d.^  and  the  chevage  of  vflleins 
there  is  worth  by  the  year  5d, ;  and  there  are  there  certain 
wastes  in  Wellan,  which  are  worth  by  the  year  61  s.;  the  pleas 
and  perquisites  of  courts  there  are  worth  by  the  year  60s.  Sum 
371.  les.Sid. 

Also  they  say,  upon  their  oaths,  that  there  is  there 
Manor  of  a  certain  garden,  which  is  worth  by  the  year  6s.  7d, ; 
Penlyn  (b).  and  there  is  there  a  certain  park  with  deer,  and  it  is 
worth  by  tlie  year,  as  in  herlbage  and  uxiderwood, 
17s.  4d.,  and  the  cocksheUs  (c)  in  the  same  park  are  worth  by  the 
ye^r  9d. ;  and  there  are  there  two  water-mills,  and  they  are  worth 
yearly  23«.  6d,^  and  one  fulling-mill,  worth  by  the  year  4«.  2d. 
And  there  are  there  six  freebolders^who  render  by  the  year  for  rent 
of  assise  certain,  and  their  works,  9s.  8c/.,  at  the  four  principal 
terms,  and  one  pound  of  pepper,  which  is  worth  8(2. ;  and  there 
are  there  twenty-two  conventionaries,  who  bold  four  acres  and 
one  ferling  of  land  Cornish,  and  seventeen  acres  English,  and 
render  by  the  year,  at  the  four  principal  terms  of  the  year,  4/. 
23|(/. ;  and  there  are  there  two  villeins  who  hold  three  acres  and 
one  ferling  of  land,  and  they  render  by  the  year  for  rent  certain, 
and  for  their  works,  5«.,  at  the  same  terms ;  and  the  chevage  of 
villeins  is  worth  by  the  year  lid.;  the  pleas  and  perquisites  of 
courts  there  are  worth  by  the  year  6s.  Sd.     Sum  71.  1 6s.  6|d. 

Also  they  say,  upon  their  oath,  that  there  is  there  a 
Morest(d.)  certain  garden  which  is  worth  by  the  year  2s, ;  and 
there  is  there  one  carucate  (e)  of  land  in  demesne, 
which  contains  six  score  acres  and  an  half,  which  is  let  to  farm 
to  conventionaries  and  villeins,  rendering,  therefore,  by  the  year, 
64«.  6d.  at  the  feasts  of  Easter  and  St.  Michael ;  and  a  certain 
piece  of  meadow  there  worth  by  the  year  I2s,  6d. ;  there  is 
there  a  certain  wood,  the  profits  whereof  as  in  pannage  and  her- 
bage, is  worth  by  the  year  I6s.  Sd. ;  and  John  de  Trymordigan 
boms  the  moiety  of  three  water-mills,  and  renders  thereK^re 

(a)  Vidt  pott.  Appendix  K.        (hi)  Vide  pott,  476.         (c)  Ante,  46B,  471. 
(d)  Vide  pott,  476.  («)  Ante. 


474  APPENDIX  OF  DOCUMENTS  RELATING  TO 

yearly,  at  the  feasts  of  St.  Michael,  66^.  Sd. ;  and  the  otiier 
moiety  of  the  aforesaid  mill  is  of  the  inheritance  of  the  aforesaid 
John,  rendering  therefore  by  the  year,  at  the  same  terms, 
6s,  (a) ;  and  the  same  John  holds  a  moiety  of  one  fulling-mill, 
and  renders  therefore  by  the  year,  at  the  feast  of  St.  Michael, 
2d,,  and  the  other  moiety  of  the  same  mill  is  worth  by  the  year 
6«.  Bd, ;  and  there  is  there  a  certain  wood,  the  profit  whereof 
as  in  herbage,  pannage,  and  honey,  is  worth  by  the  year  I2s. ; 
and  there  are  there  twenty  freeholders  who  render  by  the  year, 
for  rent  certain,  39s.  2\d,,  at  the  four  principal  terms,  and  for 
aid  at  the  feast  of  St.  Michael  IO5.  2d,,  and  tor  bede  of  the  mill, 
1 6f .  at  the  same  time ;  and  there  are  there  twenty  conven- 
tionaries,  who  hold  eight  Cornish  acres  of  land  and  four  parcels, 
and  render  by  the  year,  at  the  same  terms,  9/.  7«.  6id ;  and 
there  are  there  nineteen  villeins  who  hold  thirteen  Cornish  acres 
and  two  parcels,  and  render  by  the  year,  at  the  terms  aforesaid, 
10/.  IO5.  5d.i  and  the  chevage  of  villeins  there  is  worth  by  the 
year  45. ;  and  the  turbary  there  is  worth  by  the  year  \3s,  4(/. : 
and  Matilda  Eliot  renders  by  the  year,  at  the  feast  of  St. 
Michael,  one  pound  of  pepper,  which  is  worth  \2d,  ;  the  pleas 
and  perquisites  of  courts  there  are  worth  by  the  year  505.  Sum 
34/.  145.  10(/. 


APPENDIX  D. 

Petition  of  Edward  Piince  of  fVales,  (Son  of  Henry  VI,,  J  from  the 
Parliament  Roll  of  S8  Henry  VI,,  in  which  the  Three  Charters 
granted  to  the  Black  Prince  are  set  out  in  haec  verba. 

29.  Also  a  certain  other  petition  was  exhibited  to  the  Lord  the  King 
in  the  parliament  aforesaid  in  the  following  (6)  tenor  of  words  :(c) 
To  the  Kynge  oure  Soveraigne  Lord,  Besecheth  mekely  your  moste 
humble  furst  begoten  Sonne,  Edward,  Prince  of  Wales,  Duke  of 
Comwaille,  and  Erie  of  Chestre,  That  where  Kynge  Edward  the 
Hide,  somtyme  Kynge  of  Englond,  yourefull  noble  Progenitour, 
created  his  furst  begoten  sonne,  Edxoard,  Duke  of  Comwaille  and 
Erie  of  Chestre  ;  and  by  the  assent  and  counseill  of  Prelats,  Duks, 
Erles,  Barons,  and  othir  in  his  plain  parlement,  the  XVII  day  of 
March,  the  XI  y  ere  of  his  reyne,  made  to  and  for  his  said  furst  be- 
goten Sonne,  grauntes,  ordinaunces,  annexions,  and  unions,  by  his 
letters  patentes  accordyng  to  this  tenour  here  ensewyng:  (d)  Edward, 
by  the  grace  of  God,  King  of  England,  Lord  of  Ireland,  and 


(a)  Note  the  diversity  between  the  holding  of  these  two  moieties. 
^6)  "  Sub  eo  qui  sequitur  tenore  verborum.'* 

(c)  It  is  believed  that  this  is  the  first  time  in  which  this  charter  has  ap- 
peared in  an  English  form,  with  the  exception  of  a  most  inaccurate  translation 
in  the  English  editions  of  Lord  Coke's  Reports,  part  viii.  8.,  which  was  used  at 
the  trial. 

(d)  Those  parts  of  the  petition  which  aie  in  English  in  the  parliament  roll 
are  printed  in  italics  as  far  as  page  479. 
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Duke  of  Aquitaine,  To  bis  archbishops^  bishops^  abbots,  prion, 
earls,  barons^  justices,  sheriffs,  reeves,  ministers,  and  all  bailiffs, 
and  lieges,  greeting :  Amongst  the  glories  of  royalty  (a)  We  esteem 
this  the  chiefest,  that  it  be  fortified  by  a  suitable  distribution  of 
orders,  dignities,  and  offices,  supported  by  sound  counsels,  and 
upheld  by  the  strength  of  the  brave  5  and  inasmuch  as  many  here- 
ditary titles  in  Our  kingdom,  as  well  by  the  descent  of  inheri- 
tances, according  to  the  law  of  this  kingdom,  to  co-heirs  and 
parceners,  as  also  by  default  of  issue,  and  by  various  events  have 
come  to  Our  royal  hands,  whereby  Our  said  kingdom  hath  long 
time  suffered  great  deficiency  in  names,  and  honors,  and  in  the  dig- 
nity of  ranks.  We  therefore  earnestly  meditating  those  things 
whereby  Our  kingdom  may  be  adorned,  and  whereby  Our  said 
kingdom  and  the  holy  church  thereof,  and  the  other  lands  subject 
to  Our  dominion^  may  be  more  securely  and  honourably  defended 
against  the  attempts  of  their  enemies  and  adversaries,  and  desiring 
to  dignify  the  chief  places  of  Our  kingdom  with  their  antient 
honours,  and  turning  Our  attention  closely  to  the  person  of  Our 
well  beloved  and  faithful  Edward,  Earl  of  Chester,  Our  first  be- 
gotten son,  and  We  wishing  to  honour  the  person  of  Our  said  son, 
have,  with  the  common  consent  and  counsel  of  the  prelates,  earls, 
barons,  and  others  of  Our  council  in  this  Our  present  parliament  at 
Westminster,  upon  Monday  next  after  the  Feast  of  St.  Matthias 
the  Apostle  last  past,  being  assembled,  given  to  Our  said  son 
the  name  and  honour  of  Duke  of  Cornwall,  and  have  constituted 
him  Duke  of  Cornwall,  and  girt  him  with  a  sword,  as  behoveth. 
And  that  there  may  be  no  doubt  hereafter,  (6)  what,  or  how  much 
the  same  duke,  or  other  dukes  of  the  same  place  for  the  time  being, 
under  the  name  of  the  said  dukedom  ought  to  have.  Our  will  is, 
that  all  in  specialty  which  to  the  said  dukedom  doth  belong  be 
inserted  in  this  Our  charter.  Therefore,  for  Us  and  Our  heirs,  We 
have  given  and  granted,  and  by  this  Our  charter  confirmed  to  Our 
said  son,  under  the  name  and  honour  of  duke  of  the  said  place, 
the  castles,  manors,  lands,  tenements,  and  other  things  under- 
written, that  he  the  state  and  honour  of  such  duke  may  uphold 
according  to  the  nobility  of  his  race,  and  the  charges  and  burthens 
thereof  the  better  to  support,  that  is  to  say :  The  shrievalty  of 
Cornwall,  with  the  appurtenances,  so  as  the  said  duke,  and 
other  dukes  of  the  same  place  for  the  time  being,  do  make,  con- 
stitute, and  appoint  sheriffs  of  the  said  county  of  Cornwall  at  their 

(a)  **  Regni  insignia." 

(6)  "  £t  ne  in  dubium  verti  poterit  ali^ualiter  in  future."  From  this  ex- 
pression it  would  seem  that  the  enumeration  of  parcels  was  merely  declaratory 
of  that  which  had  from  old  times  constituted  the  earldom  of  Cornwall,  often 
called  in  records  "  feodum  de  Moretonia/'  from  the  original  possessor 
(ante,  140)  ;  and  King  John  who  was  also  Earl  of  Mortagne  and  Cornwall, 
(Mann.  Exch.  370,  6).  Thus  in  Testa  de  Nevill,  192,  we  find  '*  Qui  dic'nt 
q'd  Thom'  de  Cirencestr*  tenet  unum  feodum  in  Wodehiwvs  de  Thom*  de  la 
UauUe,  et  Thom'  de  Andr'  de  Cardinan,  de  hon'  de  Cardinan,  in  Comub',  de 
feodo  de  Moretoine,"  "  £t  q'd  Will'us  de  Cantilupo  tenet  duo  feoda  in  Hem- 
meston  de  feod'  de  Mareton  set  nescit'  ut  de  d'no  Rege  in  capite  vel  de  Comite 
Comub',"  ib.  And  though  the  honor  of  Trematon  was  in  the  hands  of  Reginald 
de  Valletorta,  in  the  reign  of  Henry  III.,  this  honor  seems  to  have  still  been 
considered  as  parcel  of  the  earldom.  Thus  in  Testade  Nevill,  193,  we  find, 
21  Edw.  I.  Etquod  WiU'us  de  Fcrariis  tenet  unum  feodum  de  feodo  de  Moreton 
in  Neweton  et  roselynch,  dc  honore  Beginaldi  de  Valletorta  de  Tremathnm. 
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will  and  pleasure^  and  to  do  and  execute  the  office  of  sheriffs 
there  as  heretofore  it  used  to  be  done,  without  any  hindrance  of 
Us  or  Our  heirs  for  ever  ;  as  also  the  castle,  borough,  manor,  and 
honour  of  Launceneton  (a),  with  the  park  there,  and  other  its  ap- 
purtenances in  the  counties  of  Com  wall  and  Devon ;  the  castle  and 
manor  of  Tremeton  (6),  with  the, town  of  Saltesh,  and  the  park 
there,  and  other  its  appurtenances  in  the  said  counties  ;  the  castle^ 
borough,  and  manor  of  Tyntagell,  with  the  appurtenances  in  the 
said  county  of  Cornwall ;  the  castle  and  manor  of  Rostormel, 
with  the  park  there,  and  other  its  appurtenances  in  the  same  county; 
and  the  manor  of  Clyromeslond,  with  the  park  of  KerribuUok,  and 
other  its  appurtenances 3  Tybeste,  with  the  bailiwick  of  Poudershire, 
and  other  its  appurtenances ;  Tewynton,  with  the  apurtenances ; 
Helleston  (c) in  Kerrier,  with  the  appurtenances;  Moresk((/),with 
the  appurtenances ;  Tewemaill,  with  the  appurtenances ;  Pengkneth, 
with  the  appurtenances;  Penlyn  (e),  with  the  park  there,  and  other 

(a)  Thomas,  son  of  Odo  le  Ercedekne,  held  the  manor  of  Laundogbe,  ut  de 
Launceneton  Castro,  2  Edw.  III.  Calend.  Ino.  post  mortem,  vol.  ii.20. 

Henry  de  Keligrew  beld  27{  knights'  fees  in  Restasewyt,  de  honore  de  Lana- 
ceneton,  6  £dw.  III.  ib.  89. 

The  same  held  the  manors  of  Elerkby,  Laurihome,  and  Lanndegi,  ut  de 
castro  de  Launceneton,  5  Edw.  III.  ib.  38. 

John  de  Dynham  held  the  manor  of  Bodarde,  ut  de  honore  de  Launceneton, 
6  Edw.  III.  ib.  49. 

Ralph  de  Bello  Prato  held  Trewitbegy,  ut  de  castro  de  Launceneton, 
8  Edw.  III.  ib.  69. 

John  de  Cobbam  jure  Alicis  uxoris  suae,  held  the  manor  of  Hilton  per 
servitium  I0<.  reddend'  ad  castrum  de  Launceneton,  10  Edw.  III.  ib.  73. 

An  inquisition  was  taken  at  Lannceston  Castle,  de  cur.  vocat  de  gayt  in 
porta  Castri  ibidem  cum  sectatoribus  ejusdem ;  viz.  in  Landreine,  Tiewidia 
Lyner,  Hordin  et  Dowena,  II  Edw.  III.  ib.  82. 

John  de  Hamely  held  the  manor  of  Alet,  ut  de  honore  de  Launceston,  21 
Edw.  III.  ib.  134. 

Henry  de  Willington  held  the  manor  of  Fawiton,  ut  de  castro  de  Laun- 
ceneton, 23  Edw.  III.  ib.  152. 

Ranulphus  de  Albo  Monasterio  held  the  Castle  of  Sully,  with  the  islands, 
ut  de  castro  de  Launceston,  22  Edw.  III.  ib.  143. 

Margaret  de  Monte  Hermerii  held  the  manor  of  Lantyen  ut  de  honore  de 
castro  de  Launceneton,  23  Edw.  III.  ib.  157. 

William  D'Aubeney  held  the  manor  of  Fowyton,  the  manor  of  Trenay  cum 
dominio  de  Foweton,  and  lands,  &c.  in  Pohlman  and  Uske  ut  de  castro  de 
Launceneton,  48  Edw.  III.  ib.  333. 

Guido  de  Brienne  pro  quatuor  capellanis  de  capella  Beats  Maris  de 
Stapton,  held  in  Alington  co.  Devon,  1  messuage  and  9  furlongs  of  land,ut  de 
castro  de  Launceston,  50  Edw.  III.  ib.  356. 

Et  quod  Joh'es  de  Arundel  tenet  Hemmeston  Babba  (afterwards  called 
Hemmeston  Arundel,  ante  467,  n)  de  comite  Comub.  in  socag*  per  servicium 
50i,  per  annum,  solvend'  apud  Landestaveston,  Testa  de  Nevill,  193. 

(6)  AnU,  466,  476.  (b), 

(c)  Helston  held,  (2  Edward  II.)  by  John  le  Seneschal,  Calend.  Inq.  post 
mortem,  vol.  i.  232.  (3  Edw.  II.)  by  Robert  de  Tony,  and  Matilda,  his  wife, 
ib.286. 

Henry  de  Keligrew  was  seised  of  one  acre  of  land  in  Pengelly,  ut  de 
Heliston  maner',  5  Edw.  III.  Calend.  Inq.  post  mortem,  vol.  ii.  9. 

(d)  Held  32  Edw.  I.  by  Thomas  Dewy,  Calend.  Inq.  post  mortem,  vol.  i. 
196. 

(e)  Johnde  Dynham  held  Penalyn,  6  Edw.  III.  Calend.  Inq.  post  mortem, 
vol.  i.  39. 

Ralnh  de  Belloprato  held,  8  Fidw.  III.  1  messuage  and  1  carucate  of  laxul 
in  Pennalym,  ib.  69. 
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its  Rppurtenances ;  Rellatou(a),  with  tbe  bedelry  of  Estwyneleshire, 
and  other  its  appurtenances ;  Helleston,  in  Trygsbire,  with  the 
park  of  Uellesbury,  and  other  its  appurtenances;  Lyskeret  (6), 
with  tbe  park  there,  and  other  its  appurtenances;  Calys- 
tock>  with  the  fishery  there,  and  other  its  appurtenances ;  and 
Talskydy,  with  the  appurtenances,  in  the  same  county  of  Corn- 
wall ;  and  the  town  of  Lostwithiell  in  tbe  same  county,  with  the 
mills  there,  and  other  its  appurtenances;  and  Our  prizage  and 
customs  of  wines  in  the  said  county  of  Cornwall ;  and  also  all  tbe 

Erofits  of  Our  ports,  within  the  same  county  of  Cornwall,  to  Us  be- 
mging,  together  with  wreck  of  the  sea,  (c)  as  well  of  whales  and 
sturgeon  and  other  fishes  which  do  belong  to  Us  by  reason  of  Our 
prerogative,  as  whatsoever  other  things  belong  to  such  wreck  of 
the  sea,  with  the  appurtenances  in  all  Our  said  county  of  Corn- 
wall; and  tbe  profits  and  emoluments  to  Us  belonging,  of  Our 
county  courts  holden  in  Our  county  of  Cornwall,  and  of  hundreds  and 
courts  thereof  in  the  said  county ;  as  also  Our  stannary  in  the  said 
county  of  Cornwall,  together  with  the  coinage  of  the  said  stannary, 
and  all  issues  and  profits  thereof  arising ;  and  also  the  explees,  pro- 
fits, and  perquisites  of  the  court  of  stannary,  and  the  mines  of  the  said 
county,  (except  only  1000  marks,  which  to  Our  beloved  and  faithful 
William  de  Monte-Acuto,  Earl  of  Salisbury,  We  have  granted,  for 
Us  and  Our  heirs,  to  be  taken  to  him,  and  the  heirs  male  of  his  body 
lawfully  begotten,  of  tbe  issues  and  profits  of  the  aforesaid  coinage, 
until  there  should  come  to  his  or  their  hands  the  castle  and  manor 
of  Tonbridge,  with  the  appurtenances  in  the  county  of  Wilts,  and 
the  manors  of  Aldeburn,  Ambresbury,  and  Winterbourn,  with  the 
appurtenances  in  the  said  county,  and  the  manor  of  Caneford, 
with  the  appurtenances  in  the  county  of  Dorset,  and  the  manors 
of  Henstrig  and  Charleton,  with  the  appurtenances  in  tbe  county 
of  Somerset,  which  Our  beloved  and  faithful  John  de  Warren, 
Earl  of  Surrey,  and  Joan  his  wife,  hold  for  the  term  of  their  lives, 
and  which  after  their  deaths  to  Us  and  Our  heirs  ought  to  revert, 
the  remainder  whereof  We  have  granted,  after  the  decease  of  the 
said  Earl  and  Joan,  to  the  aforesaid  Earl  of  Salisbury  and  the 
heirs  male  of  his  body  lawfully  begotten,  to  the  value  of  800 
marks  by  the  year,  and  also  of  lands  and  rents  of  the  value  of 
200  marks,  which  to  the  said  Earl  of  Salisbury  to  have  in  form 
aforesaid,  we  granted  to  provide ;  and  also  our  stannary  in  the 
aforesaid  county  of  Devon,  with  the  coinage  and  all  issues  and 
profits  of  the  same,  and  the  issues,  profits,  and  perquisites  of  the 
said  court  of  stannary,  and  the  water  of  Dartmouth  in  the  said 
county,  and  the  yearly  farm  of  ;620  of  Our  city  of  Exeter,  and 
Our  prizage  and  customs  of  wines,  in  the  water  of  Sutton  in  the 
said  county  of  Devon,  as  also  the  castle  of  Walyngford,  with  its 
hamlets  and  members,  and  the  yearly  farm  of  tbe  town  of  Walyng- 

(a)  Roger  de  Okebeare  held  \  of  this  manor,  3  Edw.  II.,  I  Calend.  Inq. 
post  mortem,  257.     And  see  Madox,  Baron.  183.  Mad.  Exch.  434. 

(6)  Held  33  Edw.  I.  by  Nicholas  de  Trenoda,  ib.  198;  17  Edw.  II.  by 
John  Cut  de  Pernec,  ib.  307 ;  18  Edw.  II.  by  Nicholas  de  Trenoda,  ib.  320. 

(c)  The  sheriff  of  Cornwall  accounted  in  the  Exchequer  de  xxvi/.  xiiis.  et 
iiiid.  de  wrecco  navis  quae  periclitata  est  in  Insult  de  Sullid.  In  thesauro 
liberavit et  quietus  est.    33 H. 2,  Rot.  lib,  Comualia.    Madox,  Exch.  236. 
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ford,  with  the  honours  of  Walyngford  and  Saint  Vallery,  with  the 
appurtenances  in  the  county  of  Oxford,  and  other  counties  where- 
soever those  honours  may  he,  and  the  castle,  manor,  and  town 
of  Berkhamsted,  with  the  park  there,  together  with  the  honour 
of  Berkhamsted  in  the  counties  of  Hertford,   Buckingham,   and 
Northampton,  and  other  their  appurtenances,  and  the  manor  of 
Byflet  with  the  park  there,  and  other  its  appurtenances ;  in  the 
County  of  Surry :  To  have  and  to  hold  to  the  said  Duke  and  to 
the  first  hegotten  sons  of  him  and  his  heirs  Kings  of  England,  being 
dukes  of  the  said  place  and  heirs  apparent  to  the  said  kingdom 
of  England  (a)  5  together  with  the  knights*  fees  and  advowsons  of 
churches,  abbeys,  priories,  hospitals,  and  chapels,  and  with  the  hun- 
di*eds,  fisheries,  forests,  chases,  parks,  woods,  warrens,  fairs,  mar- 
kets, liberties,  free  customs  (6),  wards,  reliefs,  escheats,  and  ser- 
vices of  tenants,  as  well  free  as  villein,  and  all  other  things  to  the 
aforesaid  castles,  boroughs,  towns,  manors,  honors,  stannaries  and 
coinages,  lands  and  tenements,  howsoever  and  wheresoever  be- 
longing or  appertaining,  of  Us  and  Our  heirs  for  ever,  together 
with  24/.  of  yearly  farm,  which  Our  beloved  and  faithful  John 
de  Meere  to  Us  by  the  year  for  all  his  life  is  bound  to  pay  for  the 
castle  and  manor  of  Meere,  with  the  appurtenances,  in  the  county 
of  Wilts,  granted  to  him  by  Us  for  the  term  of  his  life,  to  be  taken 
every  year  by  the  hands  of  the  said  John  for  the  term  of  his  life, 
and  with  the  aforesaid  1000  marks  yearly  to  the  aforesaid  Earl  of 
Surrey  of  the  issues  of  the  coinage  aforesaid  by  Us  so  granted  after 
seisin  obtained  by  him  or  his  heirs  males  of  his  body  begotten  of 
the  said  castle  and  manor  of  Tunbridge,  and  the  manors  of  Alde- 
boum,  Ambresbury,  Winterboum,   Caneford,  Hengstrigg,   and 
Carleton,  after  the  deaths  of  the  said  Earl  of  Surrey  and  Joan,  and 
of  the  lands  and  rents  of  the  value  of  200  marks  to  the  said  Earl 
of  Salisbury  and  the  heirs  males  of  his  body  begotten,  so  to  be 
provided  as  an  equivalent  for  their  portion  (c)   of  the  said  castle, 
manor,  land,  and  tenements,  when  they  shall  wholly  or  partially 
come  to  the  hands  of  the  said  Earl  of  Salisbury  or  of  the  heirs 
males  of  his  body.     We  have  moreover  granted  for  Us  and  Our 
heirs,  and  by  this  Our  charter  We  have  confirmed.  That  the  castle 
and  manor  of  Knaresburgh  with  the  hamlets  and  members  thereof 
and  the  honour  of  Knaresburgh,  in  the  county  of  York,  and  other 
counties,  wheresoever   the  same  honour   may  be,  the  manor  of 
Istilworth,  with  the  appurtenances,  in  the  county  of  Middlesex, 
which  Philippa,  Queen  of  England,  Our  most  dear  consort,  holds 
for  term  of  life,  and  the  castle  and  manor  of  Lydeford((/),  with  the 
appurtenances  and  with  the  chase  of  Dertmore,  with  the  appurte- 
nances, in  the  said  county  of  Devon,  and  the  manor  of  Bradenessh, 


(a)  Habend'  el  tenend*  eidem  duci  et  ipsius  et  heredum  suonim  regum 
Anglie  filiis  primogenil'  et  dieti  loci  ducibus,  in  regno  Anglie  hereditar*  suc- 
cessur' 

(b^  Liberis  consuetud'mibns, 

(c)  Pro  rat^  portionis  eorundem. 

(d)  Ante,  454.  Henricus  de  la  Pomeraie  debet  v  marcas,  ne  homines  de 
Lideford  habeant  meliorem  Libertatero  quam  homines  Kxoaias.  Mag.  Rot  9 
Johann.  rot.  18,  b.    Devenescira.    Madox  £xch.  282  (t). 
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with  the  appurtenances,  in  the  same  county,  which  Our  beloved  and 
faithful  Hugh  d'Audele,  Earl  of  Gloucester,  and  Margaret  his 
wife  (a)  hold  for  the  life  of  the  said  Margaret ;  and  the  said 
castle  and  manor  of  Mcere,  with  the  appurtenances,  which  the 
aforesaid  Joan  so  for  life  holdeth  of  Our  grant,  and  which  after 
the  death  of  the  said  Queen,  Margaret  and  John,  to  Us  and  Our 
heirs  ought  to  revert,  that  is  to  say,  after  the  decease  of  the  said 
Queen,  the  castle  and  manor  of  Knaresburgh,  with  the  honor, 
hamlets  and  members  thereof  aforesaid,  and  other  its  appurte- 
nances, and  the  manor  of  Istilworth  (6),  with  the  appurtenances, 
and  after  the  death  of  the  said  Margaret,  the  said  castle  and  manor 
of  Lydeford  with  the  said  chase  of  Dertmore  and  other  its  appur- 
tenances, and  the  manor  of  Bradeneshe,  with  the  appurtenances, 
and  after  the  death  of  the  said  John,  the  said  castle  and  manor  of 
Meere,  with  the  appurtenances,  shall  remain  to  the  aforesaid 
duke  and  to  the  first  begotten  sons  of  him  and  his  heirs,  kings  of 
England,  being  Dukes  (c)  of  the  said  place  and  heirs  apparent 
to  the  kingdom  of  England,  as  before  is  said  :  To  have  and  to 
hold  together  with  the  said  knights*  fees,  advowsons  of  churches, 
abbeys.,  priories,  hospitals,  and  chapels,  with  hundreds,  wapentakes, 
fisheries,  forests,  chases,  parks,  woods,  warrens,  fairs,  markets, 
liberties,  free  customs,  wards,  reliefs,  escheats,  services  of  tenants, 
as  well  free  as  villein,  and  all  other  things  to  the  same  castles, 
manors,  and  honours,  howsoever  and  wheresover  belonging,  or 
appertaining  of  Us  likewise  and  Our  heirs  for  ever,  all  which  castles, 
boroughs,  towns,  manors,  honor,  stannaries,  coinages,  rents  (firmas) 
of  Exeter  {d)  and  Wallingford,  lands  and  tenements  as  above  are  spe- 
cified, together  with  the  fees,  advowsons,  and  all  other  things  afore- 
said, to  the  aforesaid  duchy,  by  Our  present  charter,  for  Us  and  Our 
heirs  We  do  annex  and  unite  to  the  same  for  ever  to  remain,  so  that 
from  the  said  duchy  at  no  time  they  be  any  ways  severed  nor  to  any 
person  or  persons  other  than  dukes  of  the  same  place,  by  Us 
or  Our  heirs  be  given,  or  in  any  manner  granted  y  so  also,  as  that 
whenever  the  abovesaid  duke  or  other  dukes  of  the  same  place 
shall  depart  this  life,  and  a  son  or  sons  to  whom  the  said  duchy, 
by  virtue  of  Our  grants  aforesaid,  is  appointed  to  belong  shall  not 
then  appear,  the  said  duchy,  with  the  castles,  boroughs,  towns, 
and  all  other  the  abovesaid  to  Us,  Our  heirs,  kings  of  England, 
shall  revert,  to  be  retained  in  Our  hands  and  in  the  hands  of  our 
heirs,  kings  of  England,  until  such  son  or  sons,  being  heir  or  heirs 
apparent  (c)  to  the  said  kingdom  of  England,  shall  appear,  as  before 
IS  said,  to  whom  then  successively  We,  for  Us  and  Our  heirs,  grant 
and  will  that  the  said  duchy  with  the  appurtenances  be  delivered, 
to  hold,  as  above  is  expressed  5  We  have  moreover  for  Us  and  Our 
heirs  granted,  and  by  this  Our  charter  confirmed,  to  the  aforesaid 
duke,  that  the  said  duke  and  such  first  begotten  sons  of  him  and 

(a)  Vide  ante,  337,  465. 

(6)  This  manor  was  severed  from  the  dukedom  by  Henry  V.  by  whom  ia 
the  ninth  year  of  his  reign  it  was  granted  (by  act  of  parliament)  "  to  the  abbesse 
and  covent  of  Our  monasterie  of  Saint  Saviour  and  Seintz  Marie  the  Virgine 
and  Brigitte  of  Syon." 

(c)  Ante,  478  (a). 

(d)  Vide  ante  478  (rf). 
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of  bis  beirs,  dukes  of  tbe  same  place,  sball  for  ever  have  free 
warren  in  all  the  demesne  lands  of  the  cKStles,  lands,  and  other 
places  aforesaid,  so  as  tbe  said  lands  be  not  within  the  bounds  of 
Our  forest ;  so  that  none  enter  into  them  to  hunt  in  them  or  to 
take  any  thing  which  to  warren  appertaineth  without  tbe  licence 
and  will  of  tbe  said  duke  or  other  dukes  of  the  same  place,  under 
forfeiture  to  Us  of  JO/.  Wherefore  We  will  and  firmly  command 
for  Us  and  Our  heirs,  that  the  said  duke  have  and  hold  to  him  and 
the  first  begotten  sons  of  him  and  his  beirs  kings  of  England, 
being  Dukes  of  the  same  place  and  heirs  apparent  to  the  said 
kingdom  of  England  (a),  the  said  shrievalty  of  Cornwall,  with 
the  appurtenances,  so  that  they  and  tbe  other  dukes  aforesaid,  at 
their  wills  make  and  constitute  the  sheriff  of  the  said  county  of 
Cornwall,  to  do  and  execute  the  ofiice  of  a  sheriff  there  as  hither- 
to (^)  it  used  to  be  done,  without  the  hindrance  of  Us  or  Our  heirs 
for  ever.  Also  the  said  castle,  borough,  manor,  and  honour  of 
Launceston ;  castle  and  manor  of  Tremeton,  with  tbe  town  of 
Saltessh ;  castle,  borough,  and  manor  of  Tyntagel ;  castle  and 
manor  of  Rostormel,  also  the  manors  of  Clymmesland,  Tybeste, 
Tewynton,  Helleston  in  Kerier,  Moresk,  Tewamaill,  Pengknetb, 
Penlyn,  Rellaton,  Helleston  in  Trygshire,  Lyskeret,  Calistok, 
Talskydy,  and  the  town  of  Lostwythiell,  with  tbe  appurte- 
nances, together  with  the  park,  bailiwick,  bedelry,  fisheries,  and 
other  things  abovesaid,  in  tbe  aforesaid  county  oi  Cornwall,  and 
the  aforesaid  prisages,  customs,  and  profits  of  ports  aforesaid,  toge- 
ther with  the  said  wreck  of  the  sea  and  the  said  profits  and  emolu- 
ments of  the  counties,  hundreds,  and  courts  to  Us  belonging,  and 
the  said  stannary  in  the  said  county  of  Cornwall,  together  with 
the  coinage  of  the  said  stannary,  and  with  all  issues  and  profits 
thereof  arising,  and  also  the  explees,  profits,  and  perquisites  of  the 
courts  aforesaid  (except  only  the  said  1000  marks,  which  to  Our 
well-beloved  and  faithful  William  de  Monte-acuto,  Earl  of  Salis- 
bury, We  granted,  for  Us  and  Our  heirs  to  be  taken  to  him  and  the 
beirs  males  of  his  body  lawfully  begotten,  of  the  issues  and  profits 
of  the  coinage  aforesaid,  until  to  his  or  their  bands  tbe  said  castle 
and  manor  of  Tonbrigg,  with  the  appurtenances,  and  tbe  said 
manors  of  Aldeboum,  Ambresbury,  and  Winterbourn,  with  the 
appurtenances,  and  the  said  manor  of  Hengstrygg  and  Charlton, 
with  the  appurtenances,  which  the  aforesaid  Earl  of  Surry  and 
Joan  his  wife  hold  for  tbe  term  of  their  lives,  and  which  after 
their  deaths  to  Us  and  Our  heirs  ought  to  revert,  the  remainder 
whereof,  after  the  deceases  of  the  said  Earl  and  Joan,  We  granted 
to  the  said  Earl  of  Salisbury  and  tbe  heirs  males  of  his  IxKly  law- 
fully begotten,  to  the  value  of  800  marks  by  tbe  year,  and  the 
lands  and  rents  of  the  value  of  200  marks,  which  to  the  said  Earl 
of  Salisbury  to  have  in  form  aforesaid  We  granted,  sball  come,  as 
before  is  said  ;)  and  the  said  stannary  in  the  county  of  Devon,  with 
the  coinage  and  all  issues  and  profits  thereof,  and  also  the  explees, 
profits,  and  perquisites  of  the  court  of  tbe  same  stannary,  the 
water  of  Dert mouth,  and  the  said  yearly  farm  of  20/.  of  the  said 
city  of  Exeter,  .  .  .  the  said  prizage  and  custom  of  wines  in  the 

(a)  Ante,  478Xa).  (b)  Po$t,  493. 
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water  of  Suttoo^  in  the  county  of  Devon,  as  also  the  aforesaid 
castle  of  Walyngford,  with  its  hamlets  and  members^  the  yearly 
farm  of  the  town  of  Walyngford^  with  the  said  honours  of  Walyng- 
ford  and  St.  Valery,  the  castle,  manor,  and  town  of  Berkhamp- 
sted,  with  the  said  honour  of  Berkhanipsted,  and  the  manor  of 
Byflete,  with  its  parks  and  other  appurtenances  as  aforesaid,  toge- 
ther with  knights*  fees,  advowsons  of  churches,  abbeys,  priories, 
hospitals  and  chapels,  and  with  the  hundreds,  fisheries,  forests, 
chases,  parks,  woods,  warrens,  fairs,  markets,  liberties,  free  cus- 
toms, wards,  reliefs,  escheats,  and  services  of  tenants,  as  well  free 
as  villein,  and  all  other  things  to  the  said  castles,  boroughs,  towns, 
manors,  honors,  stannaries  and  coinages, lands,  and  tenements,  what- 
soever and  wheresoever,  belonging  or  appertaining,  of  Us  and  Our 
heirs  forever,  together  with  the  said  241,  of  annual  farm  which  the 
aforesaid  John  de  Meere  to  us  yearly  for  his  whole  life  is  bound 
to  pay  for  the  said  castle  and  manor  of  Meere,  granted  to  him  by 
Us  to  hold  for  the  term  of  his  life,  to  be  taken  yearly  by  the  hands 
of  the  said  John  de  Meere  all  his  life,  and  also  with  the  aforesaid 
1000  annual  marks  to  the   aforesaid  Earl  of  Salisbury  of  the 
profits  of  the  coinage  aforesaid  by  Us  so  granted,  after  seisin  shall 
have  been  obtained  by  him  or  the  heirs  males  of  his  body  be- 
gotten, as  well  of  the  aforesaid  manor  of  Tonbrigg  and  manors 
of    Aldebourn,    Ambresbury,    Winterbourn,    Caneford,    Heng- 
strigg,  and  Charlton,  after  the  decease  of  the  said  Earl  of  Surry 
and   Joan,   as  also   of  the  said  land   and   rent  of  the  value  of 
200  marks  to  the  said  Earl  of  Salisbury  and  the  said  heirs  males 
of  his  body,  so  to  be  provided  as  an  equivalent  for  their  por- 
tion (a)  of  the  said  castle,  manors,  lands,  and  tenements,  when 
the  estate  wholly  or   partially  come  to    the   hands  of  the  said 
Earl  of  Salisbury,  or  the  heirs  males  of  his  body  lawfully  begotten, 
as  aforesaid  ;   and  that  the  aforesaid  castle  and  manor  of  Kuares- 
burgh,  with  its  hamlets  and  meuibersand  with  the  honour  of  Knares* 
burgh  and  the  manor  of  Istilworth,  with  the  appurtenances,  after 
the  death  of  Our  aforesaid  consort ;  the  castle  and  manor  of  Lyde- 
ford,  with  the  appurtenances,  and  with  the  said  chase  of  Dertmore, 
with   the  appurtenances,  and  the  manor  of  Bradnesh,  with  the 
appurtenances,  after  the  decease  of  the  aforesaid  Margaret ;   and 
the  castle  and  manor  of  Meere,  with  their  appurtenances,  after  the 
death  of  the  aforesaid  John  de  Meere,  shall  remain  to  the  said 
duke,  to  have  and  to  hold,  to  him  and  to  the  first  begotten  sons 
of  him  and  his  heirs,  kings  of  England,  being  dukes  of  the  same 
place,  and  heirs  apparent  to  the  said  kingdom,  together   with 
knights'  fees  and  advowsons  of  churches,  abbeys,  priories,  hospitals, 
and   chapels,  and  with  hundreds,  wapentakes,  fisheries,  forests, 
chases,  parks,  woods,  warrens,  fairs,  markets,  liberties,  free  cus- 
toms, wards,  reliefs,  escheats,  and  services  of  tenants,  as  well  free 
as  villein,  and  all  other  things  to  the  said  castles,    manors,   and 
honours,  howsoever  and  wheresoever  belonging  and  appertaining, 
of  Us  likewise,  and  Our  heirs  for  ever,  as  before  is  said.  All  which 
castles,  boroughs,  towns,  manors,  and  honours,  stannaries,  and  coin- 
ages^ rents  (fir mas)  of  Exeter  and  Walyngford,  lands  and  tenements, 

(o)  Pro  rata  poriiomseonindem. 
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as  above  are  specified,  together  with  the  knights*  fees,  advowsoDS^ 
all  other  things  above  said,  to  the  said  duchy  by  this  Our  present 
charter,  for  Us  and  Our  heirs,  We  do  annex  and  unite  to  the  same, 
to  remain  for  ever,  so  as  from  the  said  duchy  at  no  time  hereafter 
they  be  severed,  nor  to  any  person  or  persons  than  the  dukes  of 
the  same  place  by  Us  or  Our  heirs  they  be  given,  or  in  any  ways 
granted,  so,  also,  as  that  whenever  the  said  duke,  Dr  other  dukes 
of  the  same  place,  shall  depart  this  life,  and  a  son  or  sons  to 
whom  the  said  duchy  by  virtue  of  our  said  grants  is  appointed  to 
belong,  shall  not  then  appear,  the  same  duchy,  with  the  castles, 
boroughs,  towns,  and  all  other  things  aforesaid,  to  Us,  and  Our  heirs, 
kings  of  England,  shall  revert,  to  be  retained  in  our  hands,  and  in 
the  hands  of  Our  heirs,  kings  of  England,  until  such  son  or  sons, 
heir  or  heirs  apparent  to  the  said  kingdom  of  England,  shall 
appear,  as  before  is  said,  to  whom  then  successively,  We,  for  Us 
and  Our  heirs,  grant  and  will  that  the  said  duchy,  with  the  appurte- 
nances, be  delivered  to  be  holden,  as  above  is  expressed  ;  and  that 
the  said  duke,  and  the  first  begotten  son  of  him  and  of  his  heirs, 
dukes  of  the  said   place,  for  ever,  have  free  warren  in  all  the 
demesne  lands  aforesaid,  so  that  the  same  lands  be  not  within  the 
bounds  of  Our  forest,  so  as  thnt  none  enter  into  those  lands  to 
hunt  in  them,  or  to  take  any  thing  which  to  warren  belongeth, 
witliout  the  licence  and  will  of  the  said  duke  and  the  other  dukes 
of  the  said  place,  under  forfeiture  to  Us  of  <£10,  as  before  is  said. 
Witnesses,    the    venerable  John,  Archbishop  of   Canterbury, 
Primate    of    all  England,    Our   chancellor;    Henry,   Bishop  oJF 
Lincoln,  Our  treasurer;    Richard,  Bishop  of  Durham;  John  de 
Warren,  Earl  of  Surrey ;  Thomas  de  Bello  Campo,  Earl  of  War- 
wick ;  Thomas  Wake,  of  Lydell ;  and  John  de  Mowbray;  John 
Darcy,  le  Neveu,  steward  of  Our  household,  and  others.   Given  by 
Our  hand,  at  Westminster,  the  17th  day  of  March,  in  the  eleventh 
year  of  Our  reign, 

By  the  king  himself  and  all  the  council  in  parliament  (a). 

j4nd  after  that,  in  the  said  parlementy  by  the  assent  and  counseUl 

foresaid^  by  his  other  letters  patentes,  beryng  date  the  XVIIIth  day 

of  Marche  than  next  foliowyng,  made  declarations,  grauntes,  ordy^ 

naunceXi  annexions,  and  confirmations,  unto  and  for  his  saidfurst  be- 

goten  Sonne,  accordyng  to  this  tenoure  here  follouyng :  — 

Edward,  by  the  grace  of  God,  King  of  England,  Lord  of  Ire- 
land, and  Duke  of  Aquitainc,  to  his  archbishops,  bishops,  abbots, 
priors,  earls,  barons,  justices,  sheriffs,  reeves,  ministers,  and  all 
his  bailiffs,  and  lieges,  greeting.  Know,  that  whereas  We  lately 
willing  to  honour  the  person  of  Our  faithful  and  beloved  Edward, 
Earl  of  Chester,  Our  first  begotten  son,  did,  by  the  common  assent 
and  counsel  of  the  prelates,  earls,  barons,  and  others  of  Our  coun* 
cil,  (being  called  together  in  Our  present  parliament  at  Westminster, 
on  Monday  next  after  the  feast  of  St.  Matthias  the  Apostle  last 
past,)  give  to  Our  said  son  the  name  and  honour  of  duke  of  Corn- 

(a)  This  ami  the  next  charier  being  '*  Per  ipsum  regem  ct  totum  coDcilium 
in  parliameiilo,"  have  the  effect  of  statutes,  Vide  8  Co.  Rep.  15;  Farrar's 
case,  cited  Skinn.  78.    The  third  charter  (post  485)  has  not  these  words. 
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wall,  and  appointed  him  to  be  duke  of  Corawall,  and  girded  bim 
with  a  sword,  as  it  behoved  5    and  that  he  the  state  and  honour 
of  a  duke  might  be  able  to  maintain  in  a  manner  becoming  the 
nobility  of  his  race,  and  to  support  his  charges  in  that  behalf^  We 
did  give  and  grant  by  Our  charter,  for  Us  and  Our  heirs,  to  Our 
said  son,  under  the  name  and  honour  of  duke  of  the  said  place^ 
the  shrievalty  of  Cornwall,   with   the  appurtenances ;    also  the 
castle,  borough,  manor,  and  honour,  of  Launceneton,  with  the  parks 
there,  and  other  its  appurtenances  in  the  counties  of  Coiiiwall 
and  Devon  ;  the  castle  and  manor  of  Tremeton^  with  the  town  of 
Saltesh,  and  the  park  there,   and  other  its  appurtenances  in  the 
counties  aforesaid  ;  the  castle^  borough,  and  manor  of  Tyntagell, 
with  the  appurtenances  in  the  said  county  of  Cornwall ;  the  castle 
and  manor  of  Rostormell^  with  the  park  there,  and  other  its  ap- 
purtenances in  the  same  county ;    also  the  manors  of  Clymmes- 
lond,  with  the  park  of  Kerribullok,  and  others  its  appurtenances, 
Tybest,  with  the  bailiwick  of  Poudershire,  and  other  its  appurte- 
nances, Tewynton,  with  the  appurtenances,  Helleston,  in  Kerrier, 
with  the  appurtenances,  Moresk,  with  the  appurtenances,  Tewer- 
naill,   with    the  appurtenances,   Pengkneth,    with   the   appurte- 
nances, Penlyn,  with  the  park  there,  and  other  its  appurtenances, 
Rellaton,  with  the  bedelry  of  Estwynelshire,  and  other  its  appur- 
tenances,   Helleston,  in   Tregshire,    with  the  park  of  Hellesby, 
and  other  its  appurtenances,  Lyskeret,  with  the  park  there,  and 
other  its  appurtenances^   Calystok,  with  the  fishery  there,  and 
other  its  appurtenances,  Talskydy,  with  the  appurtenances  in  the 
same  county  of  Cornwall,  and  the  town  of  JLostwithiel,  in  th€i 
same  county,  with  the  mills  there,   and  other  its  appurtenances  5 
and  Our  prizage  and  customs  of  wines  in  the  said  county  of  Corn- 
wall ;    also  all  profits  of  Our  ports  within  the  said  county   of 
Cornwall  to  Us  belonging,  together  with  wreck  of  the  sea,  as 
well  of  whale  and  sturgeon  and  other  fishes,  which  belong  to  Us 
by  reason  of  Our  prerogative,  as  also  of  all  other  things  to  wreck 
of  the  sea  in   what  manner  soever  belonging,  in  all  the  aforesaid 
county  of  Cornwall ;    also  the  profits  and  emoluments  to  Us  be- 
longing of  county  courts  (comitatuum)  held  in  the  said  county  of 
Cornwall,  and  of  hundreds  and  hundred  courts  in  that  county ; 
also  Our  stannary  in  the  said  county  of  Cornwall,  and  together 
with   the  coinage  of  the  said  stannary,  and  with  all  issues  and 
profits  arising  therefrom,  and  the  explees,  profits,  and  perquisite^ 
of  courts  of  stannary  and  mines  in  the  said  county,  except  only 
1000  marks,  which  We  had  granted  to  Our  faithful  and  beloved 
William  de  Monte-Acuto,  Earl  of  Sarum,  to  be  received  by  him 
and  his  heirs  males  of  his  body  lawfully  begotten ;    of  the  issues 
and  profits  of  the  coinage  aforesaid  in  a  certain  form,  more  fully 
described  in  Our  other  charter,  to  the  said  duke  thereof  made,  to  have 
and  to  hold  to  the  said  duke,  and  to  the  first  begotten  sons  of  himself 
and  of  his  heirs.  Kings  of  England,  being  dukes  of  the  said  place 
and  heirs  apparent  (a)  to  the  said  kingdom  of  England,  together 
with  knights'  fees  and  advowsons  of  churches,  abbeys,  priories,  hos- 
pitals, and  chapels,  and  with  the  hundreds,  fisheries,  forests,  chases, 
parks,  woods,  warrens,   fairs,  markets,   liberties,   free  customs, 
wards,  reliefs,  escheats  and  services  of  tenants,  as  well  free  as 

(a)  Ante,  478  (a). 
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.vrllein,  and  all  other  things  to  the  said  castles,  towns'^  manors, 
honors,  stannaries,  coinages,  lands,  and  tenements,  howsoever  and 
wheresoever  belonging  or  appertaining,  together  with  certain 
other  manors,  lauds,  and  tenements,  in  divers  other  counties  of 
Our  kingdom,  of  Us  and  Our  heirs  for  ever,  as  in  the  said  other 
charter  is  more  fully  contained  :  We,  willing  to  do  more  ample 
favor  to  the  said  duke  in  this  behalf  for  the  support  of  such  honour, 
have  granted  for  Us  and  Our  heirs,  that  the  said  duke,  and  the 
first  begotten  sons  of  him  and  his  heirs  kings  of  England  being 
dukes  of  the  same  place,  and  heirs  apparent  to  the  said  kingdom  of 
England,  do  for  ever  have  the  return  of  all  writs  of  Us  and  Our 
heirs,  and  of  summonses  of  the  Exchequer  of  Us  and  Our  heirs, 
and  attachments,  as  well  in  pleas  of  the  crown  as  in  all  others,  in 
all  his  said  lands  and  tenements  in  the  said  county  of  Cornwall, 
so  that  no  sherifl*  or  other  bailiff  or  minister  of  Us  or  Our  heirs 
enter  those  lands^  or  tenements,  or  fees  to  execute  the  said  writs 
and  summonses,  or  attachments,  as  well  in  pleas  of  the  crown  as 
in  the  others  aforesaid,  or  do  any  other  official  act  (qfficium)  there, 
except  in  default  of  the  said  duke  and  other  dukes  of  the  said  place, 
and  his  and  (heir  bailiffs  or  ministers  in  his  and  their  lands,  tene* 
ments,  and  fees  aforesaid  ^  And  also  that  they  have  the  chattels 
of  their  men  and  tenants  in  all  the  county  aforesaid,  being  felons 
and  fugitives,  so  that  if  any  of  their  same  men  or  tenants  ought 
for  his  offence  to  lose  life  or  limb,  or  shall  flee  and  refuse  to  stand 
to  justice  (judido  stare  nolueritj,  or  shall  commit  any  other 
offence  for  which  he  ought  to  lose  his  chattels,  wheresoever  jus- 
tice ought  to  be  done  upon  him,  whether  in  the  court  of  Us  or 
Our  heirs  or  in  any  other  court,  the  said  chattels  shall  belong  to  the 
said  duke  and  the  said  other  dukes  aforesaid,  and  that  it  be  lawful 
to  them  and  their  ministers,  without  hindrance  of  Us  and  of  Our 
heirs  and  of  others  Our  bailiffs  or  ministers  whatsoever,  to  put 
themselves  in  seisin  of  the  chattels  aforesaid,  and  to  retain  them  to 
the  use  of  the  said  duke  and  of  the  other  dukes ;  and  also  that 
they  for  ever  have  all  fines  for  trespasses  and  other  offences  what- 
soever, and  also  fines  pro  licentid  concordandi,  and  all  amercia- 
ments, ransoms,  issues  forfeited,  and  forfeitures,  year  day  and 
waste  and  strip,  also  the  things  which  to  Us  and  Our  heirs  may 
belong  of  such  year  day  and  waste,  and  of  murders  (a),  from  aU 
the  men  and  tenants  of  their  said  lands,  tenements,  and  fees  in  the 
said  county  of  Cornwall,  in  whatsoever  court  of  Us  and  of  Our  heirs 
it  shall  happen  that  these  men  and  tenants  are,  which  before  us 
and  Our  heirs,  and  in  the  chancery  of  Us  and  Our  heirs,  and  before 
the  treasurer  and  barons  of  Us  and  Our  heirs  of  the  Exchequer,  and 
before  the  justices  of  Us  and  Our  heirs  of  the  Bench,  and  before 
the  steward  and  marshal  and  clerk  of  the  market  of  the  house- 
hold (bospitii)  of  Us  and  Our  heirs,  for  the  time  being,  and  in 
all  other  the  courts  of  Us  and  Our  heirs,  as  also  before  justices 
itinerant  for  common  pleas  and  pleas  of  the  forest,  and*  any 
other  justices  of  Us  and  Our  heirs,  as  well  in  the  presence  as 
in  the  absence  of  Us  and  Our  heirs,  make  fines  or  be  amerced, 

{a)  MurJia,  i.  c.  amercemenU  for  murder.   Bro.  Quo  WarrunlOf  pi.  2. 
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forfeit  issues,  or  that  forfeitures  and  murders  shall  be  adjudged 
against  tbem ;  which  fines,  amerciaments,  ransoms,  issues,  day 
year  and  waste  or  strip, forfeitures  and  murders  to  Us  and  Our  heii*s 
would  belong  if  they  had  not  been  granted  to  the  said  duke  and 
the  other  dukes  aforesaid ;  so  that  the  same  duke  and  other  dukes 
aforesaid,  by  themselves  or  by  their  bailiffs  or  ministers,  may  levy, 
perceive,  and  have  such  fines,  amerciaments,  ransoms,  issues  and 
forfeitures  of  their  men  and  tenants  aforesaid,  and  all  things 
which  to  Us  and  Our  heirs  might  belong  of  the  day  year  and  waste 
or  strip,  and  murders  aforesaid,  without  question  or  hindrance 
from  Us  and  Our  heirs,  justices,  eschealors,  sheriffs,  coroners,  and 
other  bailiffs,  or  ministers  whatsoever.  Wherefore  We  will  and 
firmly  command  for  Us  and  Our  heirs,  that  the  said  duke  and  the 
other  dukes  of  the  said  place  for  the  time  being  do  for  ever  have 
the  said  liberties  as  is  aforesaid,  and  do  henceforward  fully  enjoy 
and  use  the  same. 

Witnesses,  the  venerable  Fathers,  John,  Archbishop  of  Can- 
terbury, Primate  of  all  England,  Our  Chancellor;  Henry, 
Bishop  of  Lincoln,  Our  treasurer;  Roger,  Bishop  of  Coventry 
and  Lichfield ;  Thomas,  Earl  of  Norfolk  and  Marshal  of 
England  ;  Our  most  dear  uncles,  Richard,  Earl  of  Arundel,  and 
Thomas,  Earl  of  Warr* ;  Thomas  Wake,  of  Lydell ;  John  de 
Mowbray ;  John  Darcey,  le  Neveu,  Steward  of  our  Household, 
and  others.  Given  by  Our  hand  at  Westminster,  the  XVllIth 
day  of  March,  in  the  eleventh  year  of  Our  reign. 

By  the  King  himself  and  all  the  council  in  parliament. 

And  after  that  by  his  other  Iettcr3patfnte3,{a)  beryng  date  the  Hide 
day  of  Januarie  the  same  yeare  (b\  made  also  grauntes,  ordi- 
naunces,  annexions  and  confirmations  unto  and  for  his  said  furstbe* 
goten  Sonne,  accordyng  to  this  tenour  here  folowyng : 

Edward,  by  the  grace  of  God,  King  of  England,  Lord  of  Ire- 
land, and  Duke  of  Aquitaine,  to  his  archbishops,  bishops,  abbots, 
priors,  earls,  barons,  justices,  sheriffs,  reeves,  ministers,  and  all  his 
bailiffs  and  lieges,  greeting.  Know,  that  whereas  We  lately  will- 
ing to  honour  the  person  of  Our  faithful  and  beloved  Edward, 
Earl  of  Chester,  Our  first  begotten  son,  did  give  to  Our  said  son 
the  name  and  honour  of  duke  of  Cornwall,  and  appointed  him  to 
be  duke  of  Cornwall,  and  girded  him  with  a  sword,  as  it  behoved, 
and  that  he  the  state  and  honour  of  a  duke  might  be  able  to 
maintain  in  a  manner  becoming  the  nobility  of  his  race,  and  sup- 
port his  charges  attaching  to  such  high  honor,  did  give  and  grant  by 
Our  charter,  for  Us  and  Our  heirs,  to  Our  said  son  the  shrievalty  of 
Cornwall,  with  the  appurtenances,  also  the  castle,  borough,  ma- 
nor and  honor  of  Launccneton  and  divers  other  castles,  boroughs, 
towns,  manors,  and  honours,  in  the  same  county  and  elsewhere : 
To  have  and  to  hold  to  the  said  duke  and  the  eldest  sons  of  him 
and  his  heirs  kings  of  England,  being  dukes  of  the  same  place 
and  heirs  apparent  to  the  said  kingdom  of  England,  together  with 
the  knights*  fees,  advowsons  of  churches,  and  all  other  things 
to  the  said  castles,  boroughs,   towns,   manors,  and  honours  in 

(a)  Nol  in  parliament f  as  the  two  preceding  charters. 

{b)  This  king*s  reign  having  begun  on  the  twenty-fij'lh  of  January. 
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any  wise  belonging,  from  Us  and  Our  heirs  for  ever,  as  in  Our 
charter  thereof  to  the  said  duke  made  is  more  fully  contained. 
We,  willing  to  provide  more  abundantly  for  Our  said  son,  have  given 
and  granted  for  Us  and  Our  heirs,  and  by  this  Our  charter  have 
con6rmed  to  the  said  duke  all  Our  fees,  with  the  appurtenances 
which  We  have  in  the  said  county  of  Cornwall,  or  which  do  or 
shall  (poterunt)  belong  or  appertain  to  Us  ;  To  have  and  to  hold  to 
the  said  duke  and  the  first  begotten  sons  of  him  and  of  his  heirs, 
kings  of  England,  being  dukes  of  the  said  place  and  heirs  apparent 
to  the  said  kingdom  of  England  as  aforesaid  (a),  together  with 
wards,  marriages,  reliefs,  escheats,  forfeitures,  and  all  other  profits, 
issues,  and  emoluments  which  belong  or  shall  belong  to  Us  by  reason 
of  those  fees,  or  which  We  and  Our  heirs  might  perceive  and  have 
if  we  had  retained  these  fees  in  Our  hands,  from  all  and  singular  as 
well  those  who  now  hold  the  fees  so  by  Us  given  and  granted  with 
the  said  county  of  Cornwall  and  those  who  shall  hereafter  hold  the 
same,  as  also  from  the  tenants  holding  of  those  fees,  when  they 
shall  happen,  notwithstanding  Our  prerogative  in  that  behalf,  and 
notwithstanding  that  the  tenants  who  hold  those  fees  or  the  tenants 
who  hold  of  those  fees  may  hold  of  Us  or  of  Our  heirs  of  Our 
crown  or  otherwise,  in  chief  or  in  any  other  manner  without  the 
said  county  or  within,  of  Us  and  Our  heirs  for  ever.  Which  fees, 
with  the  appurtenances  and  all  other  things  aforesaid,  as  they  are 
above  specified.  We  for  Us  and  Our  heirs  annex  to  the  said  duchy 
and  unite  so  to  remain  for  ever  in  the  same  manner  as  the  said 
castle,  boroughs,  towns,  manors,  and  honburs  are  annexed  to  the 
same,  so  that  the  same  be  in  no  wise  severcd  from  the  said  duchy 
at  any  time  nor  be  given  or  in  any  wise  granted  by  Us  or  Our 
heirs  to  any  other  person  or  persons  than  to  the  said  dukes  of 
the  said  place.  And  moreover  We  have  granted  of  Our  more 
abundant  grace  to  the  said  Duke,  for  Us  and  Our  heirs,  that  he 
and  the  first -begotten  sons  of  him  and  his  heirs  kings  of  Eng- 
land, being  dukes  of  the  same  place  and  heirs  apparent  (a)  to  the 
said  kingdom  of  England,  do  for  ever  have  the  returns  of  dl  writs 
of  Us  and  Our  heirs,  and  of  summonses  of  the  Exchequer  of  Us 
and  Our  heirs,  and  attachments,  as  well  in  pleas  of  the  Crown  as 
in  all  others,  as  well  in  the  same  fees,  as  also  in  other  fees  which 
are  held  o/'the  same  in  the  said  county  of  Cornwall  \  so  that  no 
sheriflP,  or  other  bailiff  or  minister  of  Us  or  Our  heirs  enter  those 
fees  to  execute  the  said  writs  and  summonses  or  to  make 
attachments,  as  well  in  pleas  of  the  Crown  as  in  the  others  afore- 
said, or  do  any  other  ofiicial  act  (qffidum)  there,  except  in  default 
of  the  said  Duke  and  other  Dukes  of  the  said  place,  and  his  and 
their  bailiff  and  minister  aforesaid ;  and  also  that  they  have  the 
chattels  of  the  tenants  holding  the  fees,  and  also  of  the  tenants 
holding  of  their  fees  in  the  county  aforesaid,  being  felons  and  fu- 
gitives, so  that  if  any  of  the  same  tenants  ought  for  his  offence 
to  lose  life  or  limb,  or  shall  flee  and  refuse  to  stand  to  justice 
(judido  stare  nolueritj,  or  shall  commit  any  other  offence  for 
which  he  ought  to  lose  his  chattels,  wheresoever  justice  ought 
to  be  done  upon  him,  whether  in  the  Court  of  Us  or  Our 
heirs,   or   in   any  other   court,   the    said   chattels    shall   belong 

(a)  Vide  ante,  478  (a). 
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to  tbe  said  Duke  and  the  other  Dukes  aforesaid,  and  that  it  be 
lawful  for  them  and  their  ministers,  without  hindrance  of  Us  or 
of  Our   heirs  or  of  other  Our  baihffs  or  ministers  whatsoever, 
to  put  themselves  in  seisin  of  the  chattels  aforesaid,  and  to  retain 
them  to  the  use  of  the  said  Duke  and  of  the  said  other  Dukes ; 
and  also  that  they  for  ever  have  all  fines  for  trespasses  and  other 
offences  whatsoever,  and  also  fines  pro  licentid  concordandi,  and  all 
amerciaments,  ransoms,  issues  forfeited  and  forfeitures,  year  day, 
and  waste  and  strip,  and  all  things  which  to  Us  and  Our  heirs 
may  belong  of   the  said  year  day  and  waste   and   likewise  of 
murders  (a J  from  all  tenants  holding  their  fees,  and  holding  of 
their  fees,  in  the  said  county,  in  whatsoever  court  of  Us  and  of 
Our  heirs  it  shall  happen  that  these  tenants,  as  well  before  Us 
and  Our  heirs  and  in  tbe  Chancery  of  Us  and  our  heirs  and 
before  the  Treasurer  and  Barons  of  Us  and  Our  heirs  of  the  Ex- 
chequer, and   before  the  Justices  of  Us  and  Our  heirs  of  tbe 
Bench,  and  before  the  steward  and  marshal  and  clerk  of  the 
marketof  the  household  of  Us  and  Our  heirs  for  the  time  being,  and 
in  all  other  the  courts  of  Us  and  Our  heirs,  as  also  before  justices 
itinerant  for  common  pleas  and  pleas  of  tbe  forest,  and  any  other 
justices  and  ministers  of  Us  and  Our  heirs,  as  well  in  the  presence 
as    in   the   absence   of   Us   and    Our   heirs,    make  fines,  or  be 
amerced,  forfeit  issues,  or  that  forfeitures  and  murder  shall  be 
adjudged   against   them,    which    fines,   amerciaments,    ransoms, 
issues,  year  day  and  waste  or  strip,  forfeitures  and  murders,  to  Us 
and  Our  heirs  would  belong  if  they  had  not  been  granted  to  the 
said  Duke  and  the  other  Dukes  aforesaid,  so  that  the  same  Duke 
and  other  Dukes  aforesaid  by  themselves,  or  by  their  bailiffs  and 
ministers  may  levy,  perceive,  and  have  such  fines,  amerciaments,- 
issues^   and  forfeitures   of  such  tenants,  and    all   things   which 
to  Us   and  Our  heirs  might  belong  of  the  said  year,  day,   and 
waste  or  strip  and  murders  (a),  without  question  or  hindrance  from 
Us  and  Our  heirs,  justices,   escheators,   sheriffs,   coroners,    and 
other  bailiffs  or  ministers   whatsoever :    Also  We  have  granted 
to  the  said  Duke  for  Us  and  Our  heirs,  and  by  the  charter  have 
confirmed,  that  he  and  the  first-begotten  sons  as  aforesaid  of  him 
and  his  heirs.  Kings  of  England,  being  Dukes  of  tbe  same  place 
and  heirs  apparent  (b)  to  the  said  kingdom  of  England,  do  have 
and  hold  all  fees  to  the  aforesaid  castles,  boroughs,  towns,  manors 
and  honours,  and  other  lands  and  tenements,  whatsoever,  which 
we  gave  to  the  said  Duke  by  another  charter,  and  caused  to  be  an* 
nexed  and  united  to  the  said  duchy,  in  the  said  county  of  Com^ 
wall,  in    any   wise  belonging,  together  with  wards,   marriages, 
reliefs,  escheats,  forfeitures,  and  other  profits,  issues,  and  emolu- 
ments whatsoever,  which  belong  or  shall  belong  to  Us  by  reason 
of  those  fees  in  the  same  county,    or  which   We  or  Our  heirs 
might  and  ought  to  perceive  and  have  if  tbe  said  fees  had  been  re- 
tained in  the  hands  of  Us  and  Our  heirs,  as  well  from   all  and 
singular  the  tenants  who  now  hold  or  who  hereafter  shall  bold  the 
said  fees  as  from  the  tenants  holding  of  the  said  fees  within  the 
said  county  whenever  the   same  shall  happen,  notwithstanding 
Our  prerogative,  or  that  the  tenants  holding  the  said  fees,  or  the 

(a)  Vide  ante  484,  n.  (//)  Ante,  478  (a). 
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tenants  holding  of  the  said  fees  may  hold  elsewhere  of  Us  and  of 
Our  heirs,  or  of  the  crown  or  otherwise  in  chicf^  or  in  any  other 
manner,  without  the  said  county  or  within  (a).  We  have  granted 
also  to  the  said  Duke  for  us  and  our  heirs,  that  he  perceive  and 
have  scutage  and  profit  of  scutage  as  well  of  the  it&^  aforesaid 
as  also  of  all  other  fees  belonging  to  the  said  castles,  manors, 
honors,  lands  and  tenements  which  We  have  lately  granted  to  the 
said  Duke  as  being  annexed  and  united  to  the  said  dukedom,  as 
well  without  as  within  the  said  county  of  Cornwall,  and  also 
of  the  knights*  fees  belonging  to  the  earldom  of  Chester  within 
our  said  kingdom  of  England,  viz.  40  shillings  de  scuto,  or  more 
or  less,  as  it  should  happen,  that  We  or  Our  heirs  levied  and  bad 
de  scuto  as  well  of  the  nrst  year  of  our  reign,  and  of  any  other 
time  since  we  took  upon  ourselves  the  government  of  Our 
kingdom  as  also  in  times  future  whilst  he  shall  hold  the  said 
duchy,  notwithstanding  the  said  fees  in  the  said  first  year  or  since 
have  been  in  Our  hands  or  in  the  hands  of  others,  so  as  that 
We  ought  to  have  the  scutage  thereof,  and  notwithstanding 
that  the  said  Duke  may  not  hitherto  have  had  or  in  future  have 
his  service  in  our  wars  of  Scotland  or  elsewhere  by  reason  of  which 
service  he  ought  to  receive  such  scutage.  Wherefore  we  will 
and  firmly  command  for  Us  and  Our  heirs,  that  the  said  Duke 
and  other  dukes  of  thaTplace  for  the  time  being  for  ever  have  the 
fees  aforesaid  with  the  appurtenances  and  all  other  profits  aforesaid, 
and  also  the  liberties  aforesaid^  and  that  they  henceforth  fully  en- 
joy and  use  the  said  liberties  and  every  of  them,  and  that  the 
said  Duke  as  well  in  the  said  past  time  as  henceforward  as 
long  as  he  shall  hold  the  said  duchy,  do  have  and  receive  the 
scutage  aforesaid  and  the  profit  thereof,  is  as  aforesaid. 

Witnesses,  the- venerable  Fathers  J.  Archbishop  of  Canterbury, 
Primate  of  all  England  ;  R.  Bishop  of  Coventry  and  Lichfield  ; 
R.  Bishop  of  Chichester,  Our  Chancellor ;  Hugh  de  Courteney, 
Earl  of  Devon  \  Henry  de  Beaumont,  Earl  of  Boghan  ;  Wil- 
liam de  Clynton,  Earl  of  Huntingdon  ;  William  de  Ros  de 
Hamelak,  Henry  de  Ferrar'  John  Darcy,  steward  of  Our 
household,  and  others. 

Given  by  Our  hand  at  the  Tower  of  London,  the  third 
day  of  January,  in  the  1 1  th  year  of  Our  reign. 

(6)  By  force  of  which  grauntes,  ordinances,  annexions  and  con-^ 
firmations,  the  said  Edward  then  Duke  of  Comewaill,  as  Duke  of 
Comewaill,  was  seised  of  all  the  seid  duchie  and  counte,  castell, 
mauers,  honoures,  parkes,  boroughes,  baillifwyks,  bedelaries,  fyssb- 
ings,  tonnes,  milles,  prises  and  custumes  of  wynes,  profiitts  of 
portes  and  havenes,  wrekks,  profitts  of  shires,  hundreds  and 
courtes,  stannarie  with  cunage  of  the  same,  perquisits  of  the 
courts  of  the  mynere  and  stannar',  with  waren,  with  franchises, 
libertees,  and  all  maner  profitts  and  possessions  comprised  in  the 
said  letters  paten tes  and  tenures  of  the  same. 

And  the  moost  victorious  Prince  your  Fader,  the  furstbcgoten 
Sonne  of  Kyng  Herry  the  iiiith,  as  Duke  of  Comewaill,  had  the 

(a)   V\d%  ante, 

(6)  What  follows  is  in  English  upon  the  parliament  roll,  except  those  parts 
which  are  printed  in  French,  and  the  parts  in  italics  which  are  in  Latin. 
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said  duchie  and  counte,  and  all  the  said  castelles,  maners,  ho- 
Tioures^  parkes,  burgbes,  baillefwykes,  bedlaries,  fyssbyngs,  tounes, 
roilles,  prises  and  custumes  of  wynes,  profitts  of  portes  and  bavens, 
wrekks^  profitts  of  sbires^  hundreds  and  courts,  stannarie  with 
cunage  of  tbe  same,  perquisitis  of  tbe  court  of  tbe  mynere  and 
stannarie,  witb  waren,  witb  franchises,  iibertees,  and  almaner 
profitts  and  possessions  comprised  in  tbe  seid  letters  pateotez  and 
tenoures  of  the  same. 

And  the  seid  Edward  sometyme  Duke  of  Cornwaill,  and  the 
seid  victorious  prince  youre  fader,  in  the  lyf  of  youre  said  noble 
aiell>  as  Duke  of  Cornewaill,  used  to  have  and  had  amongs  other 
as  parcell  of  tbe  said  duchie,  fynes  for  alienations  of  all  londes, 
tenementes  and  possessions,  bolden  of  theym  in  chief  within 
the  said  countee;  and  tbe  furst  seisine  of  all  londes  and  tene- 
mentes, of  every  tenaunt  that  held  of  them  in  chief  within  the  said 
coonte,  after  thair  decesse,  and  th'issuez  therof  token  to  their 
owen  use ;  unto  the  tyme  that  they  that  right  bad  to  tbe  same 
londes  and  tenementes,  sued  and  bad  lyvere  therof  out  of  the 
said  dukes  handes,  as  they  sbuld  have  doon  oute  of  tbe  kynges 
bandes,  yf  they  bad  bolden  theym  of  the  kyng  in  chief,  and  in 
lyke  forme  as  youre  true  liegemen  doon  and  owen  to  doo  within 
couNTE  PALATYNE,  (o)  uotwithstaudyng  that  thoo  tenauntez 
held  in  other  places  of  the  kyng  in  chief  (6). 

And  where  in  youre  parlement  begonne  and  bolden  at  Westm*, 
tbe  IX  day  of  Julie,  tbe  yere  of  youre  full  noble  reigne  xxxiii, 
and  unto  tbe  xiith  day  of  November  than  next  folowyng  pro- 
roged(c) :  It  lyked  youre  higbnes,  consideryng  that  youre  said  furst- 
begoten  sonne  tbe  tyme  of  bis  birth  was  Duke  of  Cornewaill,  and 
ought  of  right  to  have  lyvere  of  tbe  said  duchie,  and  of  all  ho« 
noures,  lordships,  seignories,  castell,  maners,  londes,  tenementes, 
rentes,  possessions  and  enheritaunces  with  their  appurtenauncez, 
to  tbe  said  duchie  belongyug,  or  parcell  of  the  same  in  eny  wise  ; 
by  tb*advis,  assent  and  auctorite  of  youre  said  parlement,  the  said 
XII  day  of  Novembre,  delyvered  and  did  to  be  delyvered  to  the 
said  prince  youre  said  furstbegoten  sonne,  the  said  duchie  of  Corne- 
waill, and  all  honoures,   lordships,  seignories,   castels,   maners, 
londes,  tenementes,  rentes,  reversions,  fermes,  fee  fermes,  knygbtes 
fees,  advousons  of  chircbes,  chapels,  and  all  other  benefices,  hos- 
pitals,  cbaunteries,    with   almaner  libertees,   franchises,   offices, 
courtes,  vipus  of  francplegg,  wayfes,  strayes,  forfeitures,  wrekks 
of  tbe  see,  prises  of  wyne,  custumes,  bavenarie  tolles,  cunage  of 
tynne,  stannaries,  marketts,  faires,  witb  all  other  things,  posses- 
sions and  enheritauncez,  profittez  and  commoditees,  with  their 
appurtenauncez,  to  tbe  said  duchie  annexed,  unyed,  perteynyng  or 
belongyng,  or  parcell  of  tbe  same  in  eny  wise.    And  that  the  seid 
Prynce  sbuld  have,  enjoye  and  possede  all  the  premisses,  as  largely, 
frely  and  entirely,  and   in  as  ample  fourme,  as  Prince  Edward, 
Sonne  of  Kyng  Edward  the  iiide,  youre  full  noble  progenitour,  or 
the  moost  noble  Cristen  victorious  Prynce  Kyng  Herry  tbe  vtb 
youre  fader,  ayel  to  your  said  besecher,  ever  had,  enjoyed  or  pos- 
seded  afore  this  tyme,  as  dukes  of  Cornewaill,  tbe  premisses,  or 


u 


Tide  ante,  255,  (d).  (6)  Vide  arOe,  221,  ?54. 
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eny  parcell  thereof:  and  that  your  said  besecher  nowe  prince, 
shuld  have,  entre,  occupie  and  enjoye  the  same^  from  the  seid 
xiith  day,  to  bym  in  iyke  forme,  estate  and  enheritaunce,  as  the 
seid  Edward,  furstbegoten  sonne  of  Kyng  Edward  the  iiide,  youre 
progenitour,  had  and  enjoyed  the  same,  with  certayn  provisions, 
restrayntes  and  exceptiones,  as  in  the  act  of  the  said  lyverre  made 
in  youre  said  parlement  more  plainly  it  apperitb  .  By  which  pro- 
visions, restrayntes  and  exceptions,  the  said  duchie  is  gretely  dis« 
membered,  dyminuted  and  annyntised,  to  the  disheritaunce  of  your 
said  besecher,  and  ayenst  youre  lawes  afore  tymes  provided  and 
made  of  the  said  duchie. 

Please  it  youre  moost  noble  grace  to  consider  the  premisses,  and 
bowe  that  youre  said  moost  humble  furstbegoten  sonne,  is  and 
was  the  tyme  of  his  birth,  by  the  cours  of  your  lawes  Duke  of 
Cornewaill,  and  oweth  of  right  to  have  had  the  said  duchie,  and 
all  honoures,  lordships,  maners,  londcs,  tenementes,  rentes,  pos- 
sessions and  enheritaunces,  with  their  appurtenauncez,  to  the  said 
duchie  belongyng,  or  parcell  of  the  same  in  eny  wise;  and  ther- 
uppon  to  ordeyne  and  establissh  by  y* assent  and  advis  of  th6 
lordes  spirituelx  and  temporels  in  this  your  parlement  and  by 
th'auctorite  of  the  same  parlement,  that  the  seid  prynce  your  said 
furstbegoten  sonne,  may  have  and  enjoye  the  said  duchie,  and  all 
thynges  comprised  and  specified  in  the  said  letters  patentes,  and 
tenours  of  the  same,  and  all  thyngs  to  the  said  duchie  of  later 
tyme  by  sufficient  auctorite  annexed,  with  all  other  possessions, 
libertees,  fraunchises  and  commoditees,  as  largely,  frely  and  en- 
tierly,  and  in  as  ample  forme,  and  in  Iyke  estate  and  enheritaunce, 
as  the  forsayd  Prynce  Edward,  sonne  of  Kyng  Edward  the  iii***, 
youre  full  noble  progenitour,  or  the  said  noble  victorious  prynce 
your  fadre,  ever  had,  enjoyed  or  posseded  the  same  afore  this  tyme, 
as  dukes  of  Cornewaill  -,  the  said  provisions,  restrayntes  and  ex- 
ceptions, or  eny  of  theyni,  notwithstondyng. 

Provided  alwey,  that  the  seid  ordynaunce  and  establisshment 
extend  not  nor  be  prejudiciall  in  eny  wise  to  eny  londes,  tene- 
mentes, or  other  of  thise  premisses,  dissevered,  disannexed  or  dis- 
unyed  from  the  said  duchie ;  nor  to  eny  persone  or  persones, 
havyng  estate  or  possession  of  or  in  eny  of  the  said  londes,  tene- 
mentez  and  other  premisses,  for  the  which  eny  other  londes,  tene- 
mentez  or  possessions,  beyng  of  the  yerely  value  of  the  said  londes 
and  tenementes,  and  other  premisses,  so  dissevered,  disannexed  or 
disunyed  from  the  said  duchie,  have  been  afore  this  tyme  by  suffi- 
cient auctorite  annexed  or  unycd  to  the  same  duchie  from  evermore, 
in  recompence  for  the  same  londes,  tenementez  and  other  pre- 
misses, so  dissevered,  disannexed  and  disunyed  from  the  said 
duchie. 

Provided  also,  that  this  acte  and  ordinaunce  extend  not  to  the 
castell,  manoure  and  honoure  of  Knaresburgh,  nor  to  the  membres 
and  other  appurtenauncez  to  the  same,  in  the  which  certayn  per- 
sones been  enfeoffed  to  youre  use,  to  that  entent  to  performe 
yerof  youre  wille. 

Also  four  schedules  were  exhibited  to  the  lord  the  king  in  the 
said  parliament,  and  by  the  command  of  the  same  lord  the  king 
annexed  to  the  said  petition,  in  these  words : — 
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Provided  alwey,  that  this  acte,  or  any  other  acta  made  or  to  be 
made  in  this  present  parlement,  extend  not  nor  in  any  wise. be 
prejudicial!  unto  the  provost  and  scolers  of  oure  College  Roiall  of 
oure  Lady  and  Seint  Nicholas  of  Cambrigge,  and  their  successours ; 
nor  to  the  provost  and  College  Roiall  of  oure  Lady  of  £ton  beside 
Wyndesore,  in  the  counte  of  Buk^  and  their  successours,  in  or  of 
any  graunte  or  grauntes,  con6rmation  or  conErinations^  relesse  or 
relessez^  acte  of  parlement  or  actes  of  parlements^  of  any  landes 
and  tenementes,  rentes,  reversions,  services^  possessions  spirituelx 
or  temporelx  with  their  appurtenauncez,  pensions,  portions,  ap- 
portes,  fermes  or  annuitees,  or  of  any  advousons  or  patronages,  or 
in  or  of  any  privileges,  libertees,  immunitees  and  fraunchises,  by 
us,  or  any  other  persone  or  persones,  or  body  incorporate,  to  the 
said  provost  and  scholers  and  their  successours,  or  to  the  said 
provost  and  college  and  their  successours,  or  to  any  of  their  prede* 
cessonrs  and  their  successours,  before  this  tyme  made.  But  that 
all  such  grauntes,  confirmations,  relesses,  actes  of  parlement^  and 
every  of  theym,  and  all  letters  patentes  and  other  writyngs  yer- 
upon  made,  be  good  and  effectuell  unto  theym  and  their  succes- 
sours^ and  unto  eyther  theym  and  their  successours,  after  the  pur- 
portes  and  tenours  of  the  same. 

Savyng  alwey  to  Richard  Wydevyll  Lord  Ryvers,  and  Jaquet 
his  wyf  Duchesse  of  Bedford  (a),  all  such  annuitees  as  to  theym  be- 
longeth  oute  of  the  said  duchie  of  Cornewaill,  unto  the  tyme  that 
the  seid  Richard  or  duchesse  be  deuly  recompensed,  or  due  re- 
compence  offered  unto  theym  for  their  said  annuitees^  by  the 
kyng,  by  th'advis  and  assent  of  his  counseill. 

Savyng  also  unto  Robert  Shotesbroke  Knyght,  all  such  annui- 
tees as  to  theym  belongetb  oute  of  the  seid  duchie  of  Cornewaill^ 
to  the  tyme  that  the  seid  Robert  be  dewly  recompensed^  or  dewe 
recompence  offered  unto  hym  for  his  said  annuite,  by  the  kyng, 
by  th'advis  and  assent  of  his  counseill.  And  the  kyng  woUe  by 
auctorite  aforesaid,  that  the  Chaunceller  of  Englond  for  the  tyme 
beyng,  have  full  power  and  auctorite,  to  do  make  oute  sufficiaunt 
letters  patentes  unto  the  said  Richard,  duchesse,  and  Robert^  upoo 
the  said  recompenses. 

Moreover,  where  that  by  auctorite  of  the  parlement  holden  at 
Westni*,  the  xii  day  of  Novembre,  the  yere  of  the  reigne  of  oure 
soverayn  lord  the  kyng  xxxiiii"  (6),  the  seid  prince  shuld  be  in  so- 
jorne  with  the  kyng,  and  the  kyng  charged  with  his  dietts  ;  that 
by  th*auctorite  of  this  present  parlement,  in  consideration  that  the 
kyng  hath  made  lyverey  unto  the  seid  prynce  of  the  duchie  of 
Cornewaill,  by  th'auctorite  of  the  same  parlement,  that  the  kyng 
be  discharged  of  the  diettes  and  sojome  of  the  seid  prince,  and 
that  the  seid  prynce  be  at  his  owne  charge )  and  that  all  other 
thyng  that  apperteyneth  unto  hym,  be  under  such  conduyt  as  halh 
be  appoynted  by  the  king  afore  this  tyme. 

Provided  alwey,  that  this  present  acte  extend  not  nor  be  preja- 
diciall  unto  eny  persone  or  persones,  havyng  any  office  or  offices 
by  the  kynges  graunt  by  his  letters  patentes,  within  the  duchie  of 
Cornewaill,  or  apperteynyng  or  beyng  membre  of  the  same  duchie 5 
the  which  persone  or  persones  were  with  the  kyng  or  the  prince 
(a)  Mann.  Exch.  Pract.  2d  ed.  393,  (/).  (6)  Rot,  ParL  293. 
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at  Blorebeth,  or  at  Ludford,  or  at  eny  of  thes  felcles,  or  in  this 
jorney  $  nor  to  the  wages,  fees,  profites  and  commoditees,  of  old 
tyme  due  and  accustuined  to  the  same  office  or  offices,  not  to  eny 
parcell  therof. 

Which  petition  and  schedule  were  brought  and  defrcered  to  the 
Commons  of  the  Kingdom  of  England  in  the  same  parliament ; 
whereunto  the  commons  gave  their  assent  in  this  form  ; 

A  cest  bille,  et  a  les  ce<lules  a  ycest  bille  annexez,  les  Commyns 
sount  assentuz. 

Which  petition,  schedule  and  assent  being  in  this  parliament 
read,  heard,  and  fully  understood,  by  the  advice  and  assent  of  the 
lords  spiritual  and  temporal  being  in  the  same  parliament,  it  was 
answered  to  the  same  in  form  following  : 

Soit  fait  come  il  est  desire  :  saufes  an  roy  certeyns  cboses,  eo 
manere  et  fourme  ensuantz. 

Alwey  forseyn,  that  all  avoidaunces  of  bissbopricbes,  dignitees, 
and  grete  offices,  perte3rnyng  to  the  said  principaltee  and  dachie, 
be  and  stond  at  oure  will,  nomination,  gifte  and  graunte,  this  acte 
notwitbstandyng. 

Provided  alwey,  that  eny  acte  made  in  this  oure  present  parle- 
ment,  begon  and  bolden  at  Coventre,  the  xx^'  day  of  Novembre, 
the  yere  of  oure  reigne  xxxviii**,  extend  not  nor  be  in  eny  wise 
prejudiciall  or  burte  to  Margarete  Queue  of  Englond,  oure  moost 
entierly  beloved  wyfe. 

Provided  alwey  and  except,  that  this  act,  neither  noon  other 
acte  made  in  the  present  parlement,  extend  not  ne  be  prejudiciall 
to  Jaspar  Erie  of  Pembroke,  neither  to  Herry  Erie  of  Ruche- 
mond,  Sonne  and  heire  to  Edmunde  late  Erie  of  Ruchemond,  of  or 
to  any  gyft  or  giftes,  graunte  or  grauntez,  made  unto  the  seid 
late  Edmunde  and  Jaspar,  by  us,  oure  letters  patentes,  act  or  acts 
of  parlement,  severally  or  joyntly,  by  whatsoever  name  or  names 
the  seid  Jaspar,  or  elles  the  seid  late  Edmunde,  be  had,  nammed 
or  called  in  the  same. 

Provided  alwey,  that  this  acte,  nor  noon  other  acte  made  in  this 
present  parlement,  extend  not  nor  in  eny  wise  be  prejudiciall  unto 
the  wardeyn  and  scolers  of  the  college  called  Merton  Halle  in 
Oxford,  in  or  of  any  graunte  to  theym  and  their  successours  made, 
of  the  manoir  of  Stratton  Margret  in  Wiltshire,  with  their  appur- 
tenauncez ;  or  in  or  of  an  cs^,  to  be  yerely  paied  oute  of  the  ma- 
noire  of  Warplesden  in  the  counte  of  Surr*,  by  the  handes  of  the 
fermours  and  occupiers  there ;  which  the  seid  wardeyn  and  scolers 
have,  in  recompense  for  certeyn  londes  and  tenementesin  the  counte 
of  Cambrigge,  nowe  apperteynyng  to  the  provost  and  scoler  of  youre 
College  Roiall  of  oure  Lady  and  Seint  Nicholas  of  Cambrigg. 

Provided  alweyes,  that  this  acte  extend  not  nor  be  in  any  wise 
hurt  nor  prejudiciall  to  any  persone  or  persoues  that  nowe  be,  or 
bath  been  afore  this  tyme,  manyall  servaunt  or  servauntez  in  oure 
housbold,  which  hath  not  been  ayentst  us  in  any  field  afore  this 
tyme,  except  the  Ducbesse  of  Suff ',  and  the  Due  of  Suff '  ;  so 
that  John  Brekenoke,  resceyvour  generall  of  the  duchie  of  Come- 
waill,  fynde  sufficient  suerte  of  his  good  aberyng  in  his  office,  to 
oure  firstbegoten  sonne  Edward  Prince  of  VVales,  betwene  this 
and  Estre  next  commyng      (5  Rot.  Pari.  356.) 
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Charter  to  Tinners  3  Johann. 

Among  the  Records  of  the  Court  of  Chancery,  preserved  in  the 
Tower  of  London^  namely,  Cai*t.  Antiq.  K.  No.  5,  is  thus  con- 
tained : 

"  John,  by  the  grace  of  God,  King  of  England,  &c.,  know  ye 
that  we  have  granted  that  all  our  tinners  in  Cornwall  and  Devon- 
shire be  free  and  quit  of  pleas  of  natives,  whilst  they  work  to  the 
advantages  of  our  farm  or  for  the  increase  of  our  new  rent  of 
marks,  because  the  stannaries  are  our  demesnes ;  and  that  they 
may  at  all  times  freely  and  quietly,  without  the  disturbance  of 
any  man,  dig  tin  and  turves  to  melt  the  tin  any  where  in  the 
moors,  and  in  the  fees  of  bishops,  abbots,  earls,  as  they  have  used 
and  been  accustomed,  and  to  buy  wood  for  the  melting  of  tin 
without  waste  in  the  regards  of  forests,  and  to  divert  waters  for 
their  works  in  the  stannaries,  as  by  ancient  custom  they  have 
used,  and  that  they  shall  not  depart  from  their  works,  for  the 
summons  of  any  one,  unless  for  the  summons  of  the  chief  warden 
of  the  stannaries,  or  his  bailiff,  We  have  granted  also,  that  the 
chief  warden  of  the  stannaries,  and  the  bailiffs  for  him,  shall  have 
over  the  aforesaid  tinners  full  power  to  judge  and  to  do  right  to 
them,  and  that  from  them  they  shall  be  received  into  our  prisons, 
if  it  shall  happen  that  any  of  the  aforesaid  tinners  ought  to  be 
taken  and  imprisoned  for  any  offence. 

*'  And  if  it  shall  happen  that  any  of  them  shall  be  a  fugitive 
or  outlaw,  that  their  chattels  shall  be  rendered  to  Us  by  the  hands 
of  the  warden  of  Our  stannaries,  because  the  tinners  are  Our  farm- 
ers, and  always  in  Our  debt.  Moreover  We  have  granted  to  Our 
treasurers  and  weighers,  that  they  may  be  more  faithful  and  atten- 
tive to  our  interest  in  the  receipt  and  custody  of  our  treasures 
in  the  market  towns,  that  they  shall  be  quit  in  the  towns  where 
they  abide  of  aids  and  tallages  whilst  they  shall  be  in  our  service, 
because  our  treasurers  and  weighers  have  not  any  thing,  nor  can 
have  any  thing  by  the  year  for  our  aforesaid  service. 

"  Witness,  William,  Earl  of  Salisbury,  Peter  de  Stokes,  Warin 
Fitz  Ceroid.  Given  by  the  hands  of  S.  Archdeacon  of  Wells,  at 
Bonne  Ville  upon  Toke,  the  nineteenth  day  of  October,  in  the 
third  year  of  our  reign." 

Disafforesting  of  Comxvall,  6  Johann. 

The  following  record  is  found  in  the  great  roll  of  the  Exchequer 
in  the  sixth  year  of  this  king's  reign. 

"  The  men  of  Cornwall  render  account  of  2000  marks  and  200 
marks  for  twenty  palfreys,  a  palfrey  being  computed  at  ten  marks,  for 
disafforesting  all  Cornwall,  and  for  other  things  which  are  contained 
in  the  charter  thereof  to  them  made  ;  that  they  be  therefore  quit  of 
all  past  pleas  and  attachments  of  forest  and  foresters,  and  that  they 
may  have  sheriffs  of  their  own,  so  that  they  may  choose  from  the 

VOL.  III.  L    L 
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best  of  their  county,  and  niay  present  them  to  the  king,  who  may 
choose  from  those  presented  whom  he  will  j  and  that  he  be 
sheriflf  as  well  as  he  should  well  serve,  and  if  he  serve  not  well 
let  him  be  amoved,  and  let  another  be  substituted  instead  of  him 
by  the  king,  of  the  same  county,  if  one  fit  be  found  in  the  same 
county  ;  and  if  such  be  not  there  found,  the  king  shall  give  them 
from  elsewhere  a  sheriff,  such  as  shall  not  hate  them,  and  shall 
treat  them  well.  And  for  amoving  the  moteier  (pro  amovcndo  le 
moteier)  which  they  were  accustomed  to  use  in  their  pleas,  as  it 
is  contained  in  the  charter  of  the  king,  which  they  have  thereof. 
Terms,  into  the  Exchequer  of  Easter,  in  the  sixth  year,  200  marks ; 
at  the  feast  of  St.  Michael^  250  marks  ;  and  so  from  Exchequer 
to  Exchequer,  until  2000  marks  be  paid,  which  being  paid  they 
will  render  at  the  two  next  Exchequers  200  marks  for  the 
palfreys. 

'*  In  the  treasury  £320.  And  they  owe  £1033.  6s,  Bd.,  and  200 
marks  for  the  palfreys." 

Mag.  Rot.  6  J.  rot.  4.  a.  Cornewallia,  Madox^  Exc.  279  (0* 
Ibid.  283  (/). 


APPENDIX  F. 

Grant  of  Pardon  and  Immunities  to  the  Tinners,  Bounders,  and 
Possessors  of  f Forks  of  Tin,     Anno  23  Hen.  VII ,  (1508.) 

The  King  to  all  to  whom  these  presents,  &c.,  greeting.  Know 
ye  that  of  Our  special  grace,  certain  knowledge,  and  mere  mo- 
tive, we  have  pardoned,  remised,  and  released,  and  by  these  pre- 
sents do  pardon,  reraise,  and  release  unto  Robert  Willoughby, 
Lord  Brooke,  John  Moune,  of,  &c.  [then  follow  about  1,500 
other  names],  and  to  every  of  them,  called  tinners,  bounders,  or 
possessors  of  works  of  tin,  who  had  not  introduced  the  names  of 
new  possessors  of  any  tin-work  newly  bounded,  with  the  names 
of  the  works,  in  the  next  Court  of  Stannaries,  showing  the  names 
of  the  possessors  of  the  same  works  of  tin,  with  the  metes  and 
bounds  of  the  said  works,  as  well  in  length  as  in  breadth ;  to  the 
possessors  of  any  houses  called  blowing  houses^,  in  the  county  of 
Cornwall,  who  had  not  introduced  the  number  of  all  and  singular 
the  pieces  of  tin  in  the  Exchequer  at  Lostwithiel,  at  the  time  of 
every  coinage,  with  the  names  of  the  possessors  of  the  same 
•  houses,  with  the  names  of  all  the  blowers  or  workers  of  the  same 
pieces  of  tin  blown  or  wrought  in  the  same  houses  at  the  time  of 
the  coinage  there ;  to  the  tinners,  buyers  of  black  or  white  tin  ; 
and  to  the  makers  of  white  tin  who  have  not  introduced  the 
marks  of  the  possessors  of  the  said  tin  in  the  Exchequer  at  Lost- 
withiel, to  be  impressed,  put,  or  written  in  a  certain  book  of  sig- 
natures or  marks,  being  in  the  said  Exchequer  before  the  same 
possessori<  shall  sign  the  said  tin  with  the  said  mark ;  to  the 
tinners  or  buyers  of  black  or  white  tin  -,  to  the  changers  of  the 
marks  of  any  possessors  so  impressed,  put  or  written  in  the  said 
book  of  marks  being  in  the  said  Exchequer  ;   to  the  tinners  or 
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buyers  of  black  tin ;  to  the  blowers  or  workers  of  false  or  hard 
tin,  as  well  with  the  letter  H.  as  without  the  letter  H. ;  and  to 
the  blowers  or  workers  of  white  tin  from  their  own  black  tin  5 
all  trespasses,  contempts^  impeachments,  forfeitures,  conceal- 
ments, fines,  pains,  imprisonments,  amerciaments,  debts,  or  losses 
adjudged  or  to  be  adjudged  against  the  form  of  any  statutes, 
provisions,  restrictions,  or  proclamations."  And  in  another 
part,  "  that  no  statutes,  acts,  ordixiances,  provisions,  restrictions, 
proclamations  thereafter  issuing,  be  made  within  the  county 
aforesaid,  nor  without,  to  the  prejudice,  or  in  exoneration,  of  the 
same  tinners,  workers  of  black  and  white  tin,  buyers  or  vendors 
of  black  or  white  tin,  and  of  other  occupiers  whatsoever  of  a 
work  of  tin,  or  of  any  person  or  persons  whatsoever  meddling 
with  any  black  or  white  tin  in  the  county  aforesaid,  their  heirs 
or  successors,  unless  there  be  first  thereunto  called  twenty-four 
good  and  lawful  men  from  the  four  stannaries  within  the  county 
of  Cornwall,  that  is  to  say,  six  men  from  every  stannary,  to  be 
elected  and  named  in  form  following,  i.  e.  by  the  mayor  of  the 
borough  of  Truro,  and  the  council  of  the  said  borough,  six  good 
and  lawful  men  of  the  Stannary  of  Tywernhaile ;  by  the  mayor 
of  the  borough  of  Lostwithiel,  (z)  and  the  council  of  the  said  bo- 
rough, six  good  and  lawful  men  of  the  Stannary  of  Blackmore ; 
by  the  mayor  of  the  borough  of  Launceston,  and  the  council, 
&c., six  of  the  stannary  of  Penwith  in  Kerier(a),  when- 
soever, how  often  soever,  and  wheresoever  any  statute,  ordinance, 
provision,  or  proclamation  be  made  by  Us  or  Our  council,  or  by 
Our  heirs  and  successors,  or  by  the  Duke  of  Cornwall,  by  his 
council,  or  by  the  council  of  any  of  them,  or  by  his  command,  so 
that  no  statute,  &c.  hereafter  to  be  made  by  Us,  Our  heirs  or  suc- 
cessors, or  by  the  aforesaid  Duke  of  Cornwall  for  the  time  being, 
or  by  Our  council,  or  the  council  of  Our  said  heirs  and  successors, 
or  of  the  said  prince,  be  made  unless  with  the  assent  and  con- 
sent of  the  said  twenty-four  men  so  to  be  elected  and  named  as 
aforesaid. 

And  the  parties  aforesaid,  their  heirs,  &c.,  shall  not  be  here- 
after otherwise  charged,  &c,  towards  Us,  Our  heirs  or  succes- 
sors, with  any  customs,  subsidies,  or  licences  of  any  tin  going 
out  of  this  Our  kingdom  of  England,  unless  only  as  other  mer- 
chants in  the  same  county  may  be  charged,  &c.  towards  Us«  or 
have  been  towards  Our  progenitors,  in  time  of  which  memory  is 
not,  within  Our  ports  of  London  and  Southampton,  for  any  cus- 
toms, subsidies,  or  licences  of  tin  going  out  of  this  Our  kingdom 
of  England ;  but  We  will,  &c.,  that  the  aforesaid  Robert,  John, 
&c.,  and  every  of  them,  merchants  of  tin,  and  all  other  buyers, 
vendors,  &c.,  shall  be  exonerated,  &c.,  by  these  presents,  from 
all  new  impositions,  &c.,  so  that  the  said  Robert,  John,  &c.,  shall 
not  hereafter  be  charged  in  any  manner  for  any  customs,  &c.  of 
tin  going  out  of  this  Our  kingdom  of  England,  unless  as  other 

(s)  At  Lostwithiel  is  the  prison  of  the  stannary  courts.  Camd.  Britann.  ft. 
It  is  within  the  assessionable  manor  of  Restormel,  ante,  476. 

(a)  The  appointment  of  six  by  the  mayor  and  council  of  Heltton  appears  to 
have  been  omitted  in  the  copy  produced. 

L  L  2 


496  APPENDIX  OF  DOCUMENTS  RELATING  TO 

native  buyers,  vendors,  and  merchants  are  charged,  or  any  native 
merchant  is  or  hath  been  charged  towards  Us  and  Our  progenitor^ 
within  Our  said  ports  of  London  and  Southampton  aforesaid ;  and 
further,  that  all  pardons,  &c.,  by  us  pardoned,  &c.,  to  the  afore- 
said Robert,  John,  &c.,  and  to  all  other  offenders,  breakers  of 
aiiy  statutes^  ordinances,  proclamations,  or  provisions  made  by 
Us  or  Our  progenitors,  &c.,  touching  any  tinners,  bounders,  pos- 
sessors, blowers,  workers,  buyers,  vendors,  merchants  of  tin,  or 
any  other  meddling  with  tin  as  aforesaid,  may  and  shall  be  in  Our 
next  parliament,  &c.  authorized,  and  that  all  grants  b^  Us 
granted,  and  all  annulling  of  all  statutes,  acts,  &c,  aforesaid,  by 
Our  grants  aforesaid  annulled,  at  the  petition  and  request  of  the 
said  Robert,  John,  &c.,  shall  be  confirmed  in  the  said  parlia- 
ment ;  that  as  well  the  same  Robert,  John,  &c.  may  enjoy  all  Our 
said  grants  andannullings,so  that  all  statutes,  &c.,  {a)  before  made, 
shall  be  revoked,  annulled,  and  made  void,  according  to  the 
advice  and  counsel  of  the  advisers  or  adviser  of  the  afore- 
said Robert,  John,  &c.,  to  their  best  profit  and  greatest  advan- 
tage, as  to  them  shall  seem  best  to  be  done.  And  further,  We 
have  granted,  &c.,  to  the  aforesaid  Robert,  John,  &c.,  that  no 
supervisor  of  Our  customs  and  subsidies  in  Our  county  of  Corn- 
wall aforesaid,  nor  any  searcher  of  the  same  customs  and  subsi- 
dies in  the  said  county,  from  henceforth,  shall  take  for  the  weigh- 
ing of  any  tin  going  out  of  this  Our  kingdom  of  England  for  his 
fee  by  reason  of  the  weighing  of  the  same  tin  so  going  out  of 
Our  kingdom  of  England  aforesaid,  only  the  same  as  is  given  to 
him  and  to  all  other  weighers  by  a  certain  statute  made  in  the 
parliament  of  the  Lord  Edward  IIL,  late  King  of  England,  Our 

(a)  Some  of  these  former  provisions  may  be  seen  below. 

Charters  18  Johan. 

Exon'  ep'us,  decima  stanni  in  Devon  et  Comub\  Calend.  Hot.  cart  30. 

R.  concessit  et  assignavit  Will'o  S'  vat  omnes  exitus  de  cuneo  stagminis  R. 
in  Comub'  provenientes  usque  ad  in  unum  annum  p*x'  sequen* ;  Ita  q*d  si  idem 
Will's  quingentas  marcas  et  pcium  vinor*  ab  ipso  empt',  qd  ad  septingentas  et 
quinquaginta  libr*  se  extendit,  de  dc'is  exitibus  infra  annum  pdc*m  levare  non 
possit  tunc  eidem  Will'o  de  eo  qd  sibi  inde  defuerit  in  garderoba  R.  satisfieri 
laciet,  &c.     Ro.  7.  32  Edw.  I.  Abbr.  Rot.  Originalium,  vol.  i.  133. 

Thomas  de  la  Hide,  Johannes  de  Treddewy,  Phillippus  le  Wenche,  Thomas 
de  Lostwell,  Henry  de  Pridias,  Philippus  de  Medros,  et  Johannes  le  Toller, 
finem  fecerunt  cum  R.  per  centum  marcas,  pro  cart&  Regis  babend^  de 
libertatibus,  stannatoribus  in  stannari&  Rep^s  in  Comitatu  Comubie  operan- 
tibus,  concessis,  &c.  33  Edw.  I.  In  cea .  Abbr.  Rot«  Originalium,  vol.  i. 
141. 

R.  &c.  salt'm  sciatis  qd  de  fidelitate  et  industria  dil'ci  mercatoris  n*ri 
Antonini  Pessaigne  plurimum  confidentes  ip'm  Antoninum  ad  emend',  ad  opus 
n'rm,  totum  stagnum  quod  in  com.  Comub.  vendend'  fuerit,  no'ie  n'ro  duximus 
assignand.*  Ita  qd  idem  Antoninus  de  exitibus  provenientibus  de  cunio 
sta?minis  pdci  nob'  respondeat,  &c.  6  Edw.  II.  ro.  4.  Abbr.  Rot  Origi- 
nalium, vol.  i.  194. 

R.  Henrico  de  Wylyngton  senescallo  suo  Comub'  salt'm  :  licet  nuper  con- 
cesserimus  Antonio  Pessaigne  de  Janua  empc'o'em  stagminis  in  com'  Comub', 
h'end'  q'mdiu,  &c.  vobis  nichilominus  mandamus,  &c.  sine  dil'one  resnmatis, 
&c.  10  Edw.  II.    Abbr.  Rot  Originalium,  vol.  i.  234. 

K.  concessit  Steph'o  dc  Abyngdon  pincerne  R.  coignagium  stagminis  in  com' 
Comub'  &  Devon  n'end',  &c.  q  mdiu,  &c.  Ita  q'd,  &c.  lU  Edw.  II.  Abbr. 
Bot.  Originalium,  vol.  i.  237. 
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progenitor,  holden  in  the  14th  year  of  his  reign,  (that  is  to  say,) 
for  every  weight  of  forty  pounds,  one  farthing,  and  from  the 
weight  of  forty  pounds  unto  the  weight  of  one  hundred  pounds, 
one  halfpenny ;  and  for  every  weight  of  one  hundred  pounds 
unto  the  weight  of  a  thousand  pounds,  one  penny,  and  no  more. 
And  further,  We  grant  that  every  weigher  of  tin  in  Our  town  of 
Southampton  for  the  time  being  shall  take  from  every  merchant 
of  tin  in  Our  county  of  Cornwall  for  the  weighing  of  his  tin 
brought  into  Our  town  of  Southampton,  the  same  as  is  given  to 
him  by  the  said  statute  and  no  more.  Witness  the  King,  at 
Westminster,  the  12th  day  of  July,  in  the  twenty-third  year  of 
Our  reign. 

By  writ  of  Privy  Seal. 


Warrant  for  Commissionfor  holding  a  Convocation  of  Tinners. 

Thos.  Cantuar.,  Hardwicke,  C,  Granville,  P.,  Hartington, 
Holdemess. — These  are  in  His  Majesty's  name  to  authorize  and 
require  you  forthwith  to  prepare  a  bill  to  pass  His  Majesty's 
seal,  in  the  words  or  to  the  effect  following : — "  George  the 
Second,  &c.  To  Our  right  trusty,  &c.,  James,  Earl  of  Walde- 
grave.  Warden  of  our  Stannaries^  greeting.  Whereas  divers 
and  sundry  things  are  at  this  time  very  requisite  to  be 
redressed  and  provided  for  within  Our  stannaries  of  Cornwall 
and  Devon,  by  which  the  privileges  and  liberties  of  Our 
said  stannaries  heretofore  granted  by  Our  royal  predeces- 
sors, kings  and  queens  of  this  realm,  unto  the  tinners  of  the  said 
respective  stannaries,  ought,  as  in  like  cases  have  always  hereto- 
fore been  used  and  accustomed^  to  be  amended,  redressed,  and 
provided  for,  by  and  with  the  consent  of  a  convocation  or  parlia- 
ment of  tinners  for  the  stannaries  in  the  said  respective  counties 
to  be  summoned  by  virtue  of  letters  under  the  privy  seal  to  the 
warden  of  the  stannaries  for  the  time  being  directed,  and  not 
otherwise.  We,  therefore,  not  minding  to  break  or  take  away 
the  liberties,  privileges,  and  customs  of  Our  said  stannaries,  but 
to  establish,  augment,  and  confirm  the  same,  and  also  to  have 
the  same  from  hencefortli  used,  executed,  and  continued,  in  as 
large  and  ample  manner  as  they  have  been  heretofore :  Do  re- 
quire and  demand  you,  by  virtue  of;  &c.'* 


Presentment  by  Convocation  of  Tinners, 

We  present  and  affirm,  that  by  common  prescribed  to  stannary 
right,  any  tinner  may  bound  (a)  any  wastrel  lands  within  the 

(a)  The  mode  of  acquiring  a  right  to  tin  bounds  is  this: — An  agent  goes  on 
the  spot  to  be  bounded,  and  digs  up  the  tarf  or  surface,  making  little  pits  at 
the  four  comers  towards  the  east,  west,  north,  and  south,  of  a  reasonable  extent, 
and  the  area  or  space  within  the  four  comers  will  be  the  contents  of  the  bounds. 
Having  made  these  comers,  the  agent  describes  on  paper  the  situation  of  the 
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countv  of  Cornwall  that  is  unbounded^  or  void  of  lawful  bounds, 
and  also  any  several  and  inclosed  land  that  hath  been  anciently 
bounden  and  assured  for  wastrell,  by  delivering  of  toll  tin  to  the 
lord  of  the  soil,  before  that  the  hedges  were  made  upon  it ;  and 
also  such  and  so  much  of  the  prince's  several  and  inclosed  cus- 
tomary land  within  the  ancient  duchy  assessionable  manors,  as 
hath  been  anciently  bounded  with  turfs  according  to  the  ancient 
custom  and  usage  within  the  said  several  duchy  manors,  and  not 
otherwise,  the  tinner  paying  out  of  such  land,  so  bounded,  the 
usual  toll  only  as  is  generally  paid  with  the  stannaries,  that  is,  the 
fifteenth  dish  or  part,  saving  in  such  places  where  a  special  cus- 
tom hath  limited  another  rate  of  toll. 


APPENDIX  G. 

Proceedings  on  a  Monftraunce  de  Droit  (a),  wherein  it  was  held 
that  the  King,  reversioner  infee^  was  bound  by  the  warranty^  with 
assets,  of  his  ancestor,  the  Earl  of  Cornwall,  tenant  in  tail. 

It  was  found  by  office  before  an  escheator  and  returned  into 
Chancery,  that  the  King  Henry,  (Henry  HI.)  the  great  grand- 
father of  Our  Lord  the  King  who  now  is,  (Edward  HI.)  was 
seised  of  the  manor  of  C,  and  gave  the  same  manor  to  Edmund, 
Earl  of  Cornwall,  and  to  the  heirs  from  his  body  issuing,  saving 
the  reversion  to  him  and  his  heirs  on  default  of  issue,  and  that 
Edmund  was  dead  without  issue  of  his  body^  wherefore  the  said 
manor  was  revertible  to  our  Lord  the  King  by  cause  of  the  reversion. 
Whereupon  came  one  Margaret,  who  was  the  wife  of  William 
de  Chiseldon,  and  said  that  she  did  not  acknowledge  the  entail,  {b) 
but  that  this  same  Edmund,  Earl  of  Cornwall,  by  his  deed  (which 
is  produced)  with  clause  of  warranty  gave  the  same  manor  to 
one  William  Chenduit,  to  have  and  to  hold  to  him  and  his  heirs 
for  ever,  in  exchange  for  another  manor,  which  the  said  William 
gave  to  the  said  Edmund  and  to  his  heirs  -,  and  she  said  that  the  said 

bounds,  states  the  day  when  and  the  person  by  whom  they  were  marked  out  or 
cut,  and  makes  a  declaration  for  whose  use  tnis  was  done,  expressing  therein 
that  the  spot  was  free  of  all  lawful  bounds.  At  the  next  Stannary  Court  he 
procures  this  description  to  be  put  on  parchment  or  paper,  and  a  first  proclama- 
tion is  made  of  it  in  open  court,  the  parchment  or  paper  being  stuck  up  in  a 
conspicuous  place  in  the  Court ;  and  a  minute  of  the  transaction  is  made  by  the 
steward  in  the  regular  Court  paper.  On  the  next  Court  day,  three  weeks  after- 
wards, a  second  proclamation  is  in  like  manner  made,  and  so  also  at  the  third 
Court ;  when,  if  there  be  no  successful  opposition,  judgment  is  given,  and  a 
writ  of  possession  issues  to  the  bailiff  of  the  stannary,  who  dehvers  posses- 
sion accordingly.  After  this,  the  bounds  must  be  renewed  annually,  or  the 
lord  may  re-eater.  In  this  mode  the  bounder  acquires  a  right  to  search  for  and 
take  all  the  tin  he  can  find,  paying  the  lord  of  the  soil  one  fifteenth,  or  to  permit 
others  to  do  so  ;  and  to  resist  all  who  attempt  to  interrupt  him. 

(a)  This  appears  to  be  the  first  instance  of  a  monstraunce  de  droit  brought 
upon  the  then  recent  statute  of  36  Edw.  III.  vide  Mann.  Exch.  PnicU 
2d  edit.  87. 

(h)  A  protestation. 
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Edmund,  Earl  of  Comwall,  was  ancestor  to  Edward,  (Edward  I.) 
the  grandfather  of  our  Lord  the  King,  who  now  is,  that  is  to  say, 
cousin ;  and  she  showed  how  he  was  cousin  ;  and  she  said  that 
assets  descended  to  the  said  Edward  the  grandfather  of  our  Lord 
the  King,  from  this  same  Edmund  in  fee  simple,  viz.  the  manors 
of  A^  B,  and  C,  in  the  county  of  Somerset  (a);  and  she  prayed 
judgment,  if  contrary  to  the  said  charter  which  comprehends 
warranty  and  the  said  descent  to  the  grandfather  of  our  Lord  the 
King,  by  which  the  right  of  the  reversion  in  the  father  (Henry  IIL) 
of  the  said  Edward,  (Edward  L)  the  grandfather  of  our  Lord  the 
King  was  extinct,  she  ought  to  be  impeached  of  the  said  manor 
by  our  Lord  the  King ;  and  she  showed  now  she  was  seised  of  the 
estate  of  William  Chenduit 

Bell.  Not  acknowledging  the  feoffment  made  by  Edmund,  (b) 
we  pray  judgment,  since  she  does  not  deny  that  Edmund  who 
aliened  had  only  fee  tail.  So  that  the  said  alienation  (will  be) 
to  the  disherison  of  the  King,  if  the  King  in  such  case  shall  be 
barred. 

And  afterwards  search  was  made,  and  it  was  found  of  record  (c), 
that  Edmund  died  seised  of  the  manors  in  fee  simple,  which  de- 
scended to  Edward,  the  grandfather  of  our  Lord  the  King,  as 
was  alleged.  Wherefore  Margaret  had  restitution  of  the  said 
manor,  &c.    45  Lib.  Ass.  fo,  208,  pi.  6  (d). 


APPENDIX  H. 

Order  of  Court  of  Exchequer  upon  an  Information  against  Disturbers 
of  Ducky  Lessees  of  Copper, —  1 0  July,  1 762. 

The  order  states  that  His  Majesty,  in  right  of  his  duchy  of  Corn- 
wall, is  seised  in  fee  simple  of  and  in  the  manor  of  Tywarnhaile 
within  the  several  parishes  of  St.  Agnes  and  Perranzabulo  in  the 
county  of  Cornwall,  and  his  royal  progenitors,  Dukes  of  Cornwall, 
kings  of  England,  and  others  lords  of  the  said  manor  for  the  time 
being,  from  time  immemorial  have  been  seised  of  all  mines  and 
minerals  whatsoever  in  or  under  all  and  every  the  lands  and 
grounds,  as  well  such  as  were  cultivated  as  open  and  waste  lands, 
or  commons  lying  within  the  said  manor,  and  all  rights  and  liber- 
ties whatsoever  requisite  and  necessary  for  getting  and  evincing 
the  ore  therefrom,  and  dressing  the  same,  and  they  and  their 
lessors,  farmers,  or  servants,  from  time  to  time,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  have  constantly  enjoyed 
all  such  mines  and  minerals,   and  used  and  exercised   all  such 

(a)  So  Wallingford  in  Berkshire.  See  Concessio  Honoris  de  Walingford 
Edmundo  de  Alman  quondam  comiti  Cornubix.     Jones's  Index  Exch.  Rec. 

Trinitatis  Recorda  21   Edward  I. Walingford  Honor  ad  manus  regis 

jure  haereditario  post  mortem  Edmundi  nuper  comitis  Comubis,  Ibid.  Paschas 
Fines,  Edw.  I. 

(6^  Another  protestation. 

(c)  By  the  inquisitio  post  mortem,  supra  460,  ut  videtur. 

(d)  And  sec  Lord  Dyer's  argument,  Plowd.  234. 
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rights,  liberties,  and  privileges,  and  received  the  pro6ts  and  ad- 
vantages thereof  for  their  own  use  and  benefit  v^ithout  interrup- 
tion till  very  lately,  and  that  his  late  Royal  Highness  Frederick 
Pnnce  of  Wales  and  Duke  of  Cornwall,  deceased,  was  on  and  for 
several  years  before  the  3d  of  July,  1742,  in  right  of  the  duchy  of 
Cornwall,  seised  of  the  same  manor  and  of  several  other  manors  in 
and  parcel  of  the  said  duchy :  it  then  recites  that  lease  1742.  The 
order  then  recites  the  death  of  Mr.  Lemon  in  1760,  and  that  he  ap- 
pointed Vivian  and  those  other  parties  his  executors.  Then  it  goes 
on  to  state  that  they  were  entitled  to  the  benefit  of  the  said  lease, 
and  had  by  themselves,  their  undertenants,  servants,  and  work- 
men, enjoyed  the  same,  and  that  it  had  been  usual  from  time  to 
time  for  many  years  for  persons  conversant  in  working  of  mines  to 
apply  to  the  lessees  thereof  under  the  Duke  of  Cornwall  for  the 
time  being  for  liberty  to  search  for  and  get  copper  and  other  ma- 
terials in  or  under  any  particular  lands,  and  for  certain  times,  on 
condition  that  to  pay  such  lessee  a  certain  proportional  part, 
usually  a  sixth  or  seventh  part  of  all  such  copper  and  other  mine- 
rals as  should  be  gotten  thereout,  and  that  it  had  been  usual  for 
such  lessee  from  time  to  time  to  grant  such  liberty,  commonly  called 
setts,  to  such  persons  under  such  reservations,  and  that  the  persons  to 
whom  such  setts  or  licences  have  been  granted,  have  from  time  to 
time  constantly  worked  such  mines,  and  applied  the  produce  thereof 
to  their  own  use,  paying  the  proportions  reserved  thereout  without 
any  disturbance  till  lately.  Then  it  further  states,  that  Trevelles 
Common  is  part  of  the  manor  of  Tywarnhaile,  and  that  the  pasture 
of  such  common  had  been  used  and  enjoyed  with  the  customary 
estate  of  the  defendant  Joseph  Donnithorne  called  Trevelles 
within  the  said  manor,  and  that  the  plaintifi's,  the  executors  of  the 
said  William  Lemon,  by  Hugh  Paull,  their  agent,  did,  in  the  year 

1760,  grant  to  the  plaintiffs,  Henry  Mudge  and  others,  such  sett 
or  licence  to  dig  as  aforesaid  in  the  lands  aftermentioned  on  the 
usual  terms,  viz.  reserving  one  sixth  part  of  all  the  copper,  other 
ore  and  minerals,  except  tin,  which  they  should  get  throughout, 
which  the  said  licence  was  agreed  to  extend  to,  and  comprehend  a 
particular  part  of  the  said  land,  common,  or  waste  ground  of  Tre- 
vallas  aforesaid,  aftermentioned  so  far  west  as  to  join  with  the 
Wheal-cock  sett  on  the  said  common  of  Trevallas,  and  sixty  fa- 
thoms east  of  the  adit  on  Weal-meadow-land,  and  ten  fathoms  south 
of  the  said  W^eal- meadow-land,  and  that  a  verbal  grant  was  made 
accordingly  in  November,  1760,  to  commence  from  that  time  for 
and  during  the  remainder  of  the  term  granted  to  the  said  W.  Le- 
mon deceased,  by  the  late  Prince  of  Wales,  the  lessees  rendering 
to  the  said  plaintiffs  one-si.xth  part  of  all  copper  and  other  ore  and 
minerals,  tin  excepted. 

It  then  goes  on  to  state  that,  in  pursuance  of  such  licence,  the 
said  under-lessees,  or  their  workmen,  soon  afterwards  began  to 
dig  for  copper  and  other  ore  and  materials,  in  and  under  the  said 
piece  of  land,  and  continued  so  to  do  for  some  time,  and  called 
their  mine  or  work  Weal  Frederick,  and  by  the  month  of  August, 

1761,  they  had,  after  having  been  at  an  expense  of  not  less  than 
159/.  and  upwards  in  the  said  work,  got  out  of  the  said  mine  a 
parcel  of  copper  ore  lo  the  amount  of  about  ten  tons,  which  was 
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made  merchantable  and  fit  for  sale^  and  that  the  plaintiffs,  the 
executors  of  the  said  William  Lemon^  caused  a  set  to  be  granted 
and  a  mine  to  be  opened  in  Frensick  Common  parcel  of  and  lying 
within  the  said  manor,  called  Grarabler  Mine,  and  they  and  their 
said  lessees,  agents  and  workmen  dug  large  quantities  of  copper 
ore  thereout.   Then  it  further  stated,  that  before  the  said  ore  so  dug 
out  of  Weal  Frederick  Mine,  and  made  merchantable  as  aforesaid, 
was  taken  away  or  removed,  viz.  on  or  about  the  9th  day  of  Sep- 
tember, 1761,  the  said  defendant  Joseph  Donnithorue,  who  is,  or 
claimed  to  be,  seised  to  him  and  his  heirs  of  certain  lands  situate 
within  and  held  of  the  manor  of  Tywamhale,  according  to  the 
custom  thereof,  under  grants  made  to  him  thereof  by  copy  or 
copies  of  court- roll  (a),  did,  in  an  outrageous  and  violent  manner, 
with  the  assistance  of  several  other  persons,  take  possession  of 
great  part  of  the  said  copper,  alleging  he  was  well  entitled  thereto, 
and  that  he  had  accordingly  converted  the  same  to  his  own  use, 
and  that  the  defendants  Richard  Trezize,  John  Nance,  Abel  An- 
gove,  John  Paull,  Mary  Paull,  and  John  Paull,  or  some  of  them, 
had  also  at  several  times,  and  particularly  in  August  last,  forbidden 
the  plaintiff's  agents  and  workmen  at  the  Grambler  Mine  afore- 
said, to  work  for,  sell,  or  dispose  of  any  ore,  and  had  threatened  to 
take  away  the  same  in  the  like  violent  manner,  and  thereby  and  by 
means  of  such  threats,  had  greatly  intimidated  the  plaintiff's  les- 
sees and  workmen  from  working  for  copper  ore  within  the  manor, 
and  further  informing  the  court  that  no  customary  or  other  tenant 
of  the   manor    ever    enjoyed    any  mines    or    minerals   within 
any  lands  whatever,  either  improved  or  cultivated,  on  common 
or  waste  lands,  or  exercised  any  right  of  digging  or  searching 
for  ore  or  minerals,  tin  exceptecl,  in  or  under  any  such  lands, 
without  licence  or  authority  for  so  doing  from  the  lord  of  the 
manor  for  the  time  being  or  his  lessees,  or  their  stewards  or 
agents,  nor  did   any  such  tenant  ever  interrupt  or  disturb  the 
person  claiming  under  the  lord  of  the  said  manor  in  his  enjoyment 
of  the  mines,  or  in  the  exercise  of  any  of  the  rights  or  privileges  as 
aforesaid,  although  all  the  tenants  of  the  manor  had  been  from 
time  to  time  constantly  apprized  of  the  enjoyment  of  the  mines, 
and  the  exercise  of  the  rights  and  privileges  by  the  lessees  of  the 
lord  of  the  manor,  or  persons  claiming  under  them  ;  but  that,  on 
the  contrary,  such  tenants  had  from  time  to  time  constantly  con- 
sented, or  readily  submitted  to  the  getting  such  copper  anci  other 
ore  and  minerals,  and  to  the  dressing  thereof,  ancl  making  the 
same  merchantable,  and  carrying  the  same  away :  that  many  of 
the  customary  tenants  of  the  said  manor  had  from  time  to  time 
applied  for  and  accepted  licences  or  setts  from  the  lord  of  the 
manor  for  the  time  being,  or  his  lessees,  or  his  agents,  for  searching 
and  digging  for  and  getting  copper  and  other  ore  and  minerals 
in  or  under  their  own  lands  or  other  lands,  within  or  part  of 
the  said  manor,  and  had  gotten  copper,  or  other  ore  or  minerals,  in 
or  under  such  lands,  by  virtue  of  such  licences,  and  had  paid  the 
usual  reservations  or  duty  for  the  same ;  and  that  divers  present- 

(a)  J'he  peculiar  nature  of  the  tenure  does  not  appear  to  have  been  com- 
rounicaicd  to  the  person  who  drew  the  information  and  order. 
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ments  had  been  made  from  time  to  time  by  the  stannage  (a)  of  the 
courts  of  the  said  manor  of  Tywamhale,  which  had  always  con- 
sisted of  customary  tenants  of  the  manor  for  the  time  being.  And 
that  the  lord  of  the  manor  for  the  time  being,  or  his  lessees,  had 
been  intitled  to  all  mines  and  minerals  in  and  under  all  the  lands 
and  grounds  whatsoever  within  the  said  manor ;  and  that  the  said 
Joseph  Donnithorne,  Richard  Trezize,  John  Nance,  and  other 
parties  named,  had,  as  was  apprehended  and  believed,  entered 
into  some  agreement  with  other  customary  tenants  of  the  said 
manor  for  supporting  and  assisting  each  other  in  the  prosecu- 
tion and  defence  of  all  or  any  suits  concerning  the  right  to 
the  said  mines  and  minerals,  and  had  likewise  contributed, 
or  agreed  to  contribute,  large  sums  of  money  for  that  purpose ; 
and  further  stating,  that  the  attorney  general,  on  behalf  of 
His  Majesty  and  the  plaintiffs,  Richard  Hussey,  Johnson  Vivian, 
John  Richards,  and  Thomas  Daniell,  the  executors  and  devisees 
named  in  the  last  will  and  testament  of  the  said  William  Lemon, 
deceased,  had  lately  exhibited  an  English  information  and  bill 
of  complaint  in  this  court  against  the  said  Joseph  Donni- 
thorne, Esquire,  and  others,  defendants,  before  named,  stating 
the  several  facts  before  mentioned,  and  praying,  amongst  other 
things,  that  the  rights  of  His  Majesty,  as  lord  of  the  manor 
of  Tywarnhale,  and  of  the  complainants,  as  claiming  under  him, 
might  be  established  and  confirmed  by  the  decree  of  this  court ; 
and  that  the  complainants  might  be  quieted  in  the  possession  and 
enjoyment  thereof  during  their  respective  interest  in  the  premises, 
and  that,  in  the  mean  time,  the  defendants  might  be  restrained  by 
the  injunction  of  this  court  from  molesting  and  disturbing  the 
complainants,  Henry  Mudge,  Oliver  Adams,  and  others,  in  carry- 
ing on  or  working  the  said  mines,  or  disposing  of  the  produce 
thereof.  Then  it  goes  on  to  state,  that  the  said  Joseph 
Donnithorne,  Richard  Trezize,  John  Nance,  and  Abel  Angove, 
had  appeared  to  the  bill ;  and  it  was  therefore  now  prayed 
on  behalf  of  His  Majesty,  and  of  the  complainants,  that  an 
injunction  might  forthwith  issue  out  of  this  court  for  the 
purposes  aforesaid,  and  on  hearing  George  Perrott^  Esquire, 
one  of  His  Majesty's  counsel,  and  Mr.  Cooper,  of  counsel 
on  the  same  side,  and  reading  the  joint  affidavit  of  Joseph 
Hawkins,  Hugh  PauU,  and  the  affidavit  of  Richard  Fezard  Mans- 
field, It  is  ordered  by  the  Court,  that  a  writ  of  injunction  do 
forthwith  issue  out  of  and  under  the  seal  of  this  court,  directed  to 
the  said  defendants,  and  commanding  and  enjoining  them  not  to 
molest  or  disturb  the  complainants,  Henry  Mudge  and  others,  or 
any  of  them,  their  several  labourers  and  workmen,  in  digging  and 
searching  for  ore  and  other  minerals,  tin  excepted. 

(a)  q.  d.  homage  of  iioners. 
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Articles  administered  to  the  Conventionary  Tenants  of  the  assession- 
able  Mannor  of  Tevnngton,  whilst  that  mannor  was  in  the  hands 
of  the  vendee  of  the  Commissioners  appointed,  by  the  Keepers  of  the 
Liberties  of  England  for  the  Commonwealth,  for  the  sale  of  the 
possessions  of  the  then  late  Duchy  of  Cornwall. 

Articles  to  be  ministered  unto  tlie  Tennants  of  the  Mannor  of 
Tewington,  p'call  of  the  ancient  Duchie  of  ComewalU  by  John 
Menheire,  Esquire,  now  Lord  of  the  saide  Mannor,  to  be  inquired 
of  by  them,  to  be  sett  downe  and  presented  before  the  said  John 
Menheire,  at  his  surveyinge  (a)  and  assessioning  of  the  said 
Mannor  in  Austell  (6)  Tovnae,  the  Twentie-eighth/  Twentie- 
nynth,  and  Thirtieth  dayes  of  October,  in  the  Yeere  of  our  Lord 
God,  165K 

1 .  First  of  all  by  what  estate  or  pretence  of  right,  and  how 
doe  you  claime  to  have  and  cnjoye  any  parte  or  parcell  of  the  mes- 
suages, landes,  or  tenements,  of  or  belonginge  to  the  saide  mannor, 
and  what  and  how  much  doe  you  holde,  and  by  what  rents  and 
services,  and  how  much  doe  you  hold  by  descent  and  how  much 
by  surrender,  and  who  were  owners  of  these  lands  before  you  had 
the  same,  as  you  knowe  or  remember. 

2.  Alsoe  what  profitt  or  bene6tt  doth  come  to  the  Lord  of  this 
Mannor  by  the  death  of  every  tennant  and  the  surrender  of  every 
tenement  within  the  same,  or  any  parte  or  parcell  thereof,  and  is 
or  ought  the  Lorde  to  have  a  herriott  or  best  beast  uppon  or  after 
the  death  of  every  tennant  for  every  severall  tenement  which  he 
died  seised  of  accordinge  to  the  custome  of  the  said  mannor,  and  of 
what  yeerely  vallew,  and  quantitye  of  acres,  is  every  heriotable 
tenement  within  the  mannor  aforesaid  to  be,  and  what  and  how 
many  heriotts  or  best  beasts  have  been  detained  from  the  said  Lord 
since  the  25th  daye  of  March  in  the  yeere  1650,  and  by  whome 
and  for  what  tenement  or  tenements. 

3.  Also  what  or  how  many  tenements  doe  you  know  or  have 
heard  have  been  ruinated,  decayed,  or  laid  wast  within  the  said 
mannor,  then  or  before  the  said  25th  daye  of  March,  in  the 
yeere  of  our  Lorde  God,  1650,  in  whose  occupation  are  such  de- 
cayed tenements,  or  any  part  or  parcell  thereof,  and  what  number 
of  acres  doe  belonge  to  those  decayed  tenements  or  any  of  them, 
and  by  whose  neglect  or  default  came  those  tenements  to  be  sde 
decayed. 

4.  Also  doe  you  knowe  or  have  you  heard  any  part  of  the 
rents,  tenements,  or  other  profitts,  heeretofore  paide  out  of  or  for 
these  decayed  tenements,  or  any  other  tenements,  lands,  woods,  or 
hereditaments  whatsoever  within  the  said  mannor,  to  be  withheld, 
forborne,  or  not  paide.  If  yea,  then  in  whose  possession  were  and 
are  those  landes  or  tenements,  woods  or  hereditaments,  and  declare 
the  particular  rents  and  profitts  left  unpaide,  and  the  landes  and 

(n)  'Ihe  assession  courts  are  also  called  courts  of  survey  ^ante).     A  survey 
is  the  common  term  still  used  for  an  auction  held  for  the  leUiog  of  farms. 
(h)  This  saint  was  recanonized  upon  the  restoration. 
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hereditaments  out  of  which  they  were  or  ought  to  be  paide,  and 
how  loDge  and  by  whome  they  or  any  parte  thereof  have  beene  for- 
borne to  be  paide. 

5.  Alsoe  what  wasts  or  spoiles  have  been  committed  or  don  by 
any  tennant  or  tennants  within  the  saide  mannor,  either  in  houses^ 
gardens,  orchards,  woods,  or  enclosures,  or  by  fellinge  of  timber 
trees  before  or  sithence  the  saide  25th  daye  of  March,  and  by 
whom  and  when  and  where  were  such  wasts  and  spoiles  comitted, 
and  of  what  value  were  such  wasts  and  spoiles  as  you  knowe  and 
have  hearde ;  and  whether  hath  any  customary  tennant  within  the 
said  mannor  sold  or  disposed  of  any  timber  trees  (a)  from  his  or  their 
customary  tenement  or  tenements  where  the  same  trees  did  growe, 
to  whome  was  the  same  sold,  and  of  what  value  were  such  trees. 

6.  Also  what  incroachments  or  inclosures  doe  you  knowe  to 
baveibeen  made  upon  or  in  any  of  the  lord's  landes,  comons,  or 
wasts  within  the  mannor  aforesaid,  before  or  sithence,  the  saide 
25th  daye  of  March  ;  and  whether  have  all  the  copps  woods  within 
the  saide  mannor  been  well  fenced  and  kept  from  spoil  for  the 
preservation  of  the  younge  springes. 

7.  Also  what  woods  are  or  ought  to  be  in  the  possession  of  the 
Lord  of  the  saide  Mannor,  of  what  quantitye,  growth,  and  value 
are  the  same  now,  who  hath  or  have  the  herbage  and  pasture  of 
the  wood -grounds,  and  of  what  yeerly  value  is  the  same,  by  whose 
graunt  or  right,  and  how  doth  or  doe  any  tennant  or  tenants  of 
this  mannor,  or  anye  other  persons  or  persons  hold  or  enjoye  the 
said  herbage  and  pasture,  and  how  long  is  the  same  graunt,  if 
there  be  any  such,  to  contynue  and  indure,  and  is  or  are  not  such 
tenant  or  tenants,  person  or  persons  to  whom  this  graunt  is 
made,  to  fence  and  repaire  the  fences  and  hedges  belonging  to  the 
saide  woods  from  time  to  time,  doth  or  doe  hee  or  they  performe 
the  same  accordingly,  and  are  the  fences  and  hedges  belonginge  to 
the  said  woods  now  sufficiently  repaired. 

8.  Also  what  mynes,  quarries  of  slat,  or  heling  stones  (6),  or  tyn- 
works,  now  are  within  the  said  mannor,  where  doe  they  ly,  by 
whom,  for  whome,  and  when  were  they  made  and  opened,  what 
profitts  have  been  made  of  them,  and  who  hath  taken  the  profitts 
thereof,  and  by  what  right  or  pretence  of  right  have  such  persons 
taken  or  received  the  same,  as  you  knowe  or  have  heard,  and  what 
moveth  you  to  saye  soe. 

9.  Also  what  moores,  marshes,  wast  landes,  comons,  or  comon 
of  pasture,  are  there  within,  of,  or  belonginge  to  the  said  mannor, 
of  what  yeerly  value  and  quantitye  of  acres  are  they  and  every  of 
them,  are  they  or  any  of  them  stinted  or  not  stinted,  to  whom  doe 
the  same  or  any  of  them  belonge  now,  and  by  what  estate  or  col- 
lour  of  right  doth  or  doe  any  person  or  persons  claime  to  have  and 
enjoy  them  or  any  of  them,  what  severall  rents  and  services  are 
there  respectively  paid  or  performed  for  them  or  any,  or  which 
of  them,  and  by  whome  and  to  whome,  and  by  what  name  or 
names  are  they  and  every  of  them  called  or  knowne,  and  where 
doe  they  and  every  of  them  lye,  and  how  are  the  same  bounded. 

(a)  Vide  ante, 

(6)  Vide  ante,  202  (a),  292  (a). 
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10.  Also  what  relieflfs  (a),  escheats,  heriotts,  issues,  fines,  aud 
amerciaments,  or  other  duties,  have  become  due  for  any  lands 
within  the  said  mannor  since  the  said  25th  daye  of  Marche,  and 
whether  have  the  same  been  truly  estreated,  levyed,  and  paid  by 
the  officers  for  that  purpose  as  hath  been  accustomed,  and  whether 
you  do  knowe  of  any  of  these  duties  concealed,  imbizled,  or  de- 
tained, and  by  whome,  when,  and  how. 

1 1 .  Also  when  a  customary  tenant  dyeth  without  surrender- 
inge,  or  otherwise  convayinge  or  disposeinge  of  his  or  her  custom- 
ary tenement,  whoe  then  by  the  contynuall  use  and  custom  of  this 
mannor  ought  to  be  admitted  next  tenant  of  or  for  the  same  to 
the  Lord  of  the  said  mannor. 

12.  Also  when  a  tenant  of  a  customary  tenement  of  the 
mannor  dyeth  seised  of  a  customary  tenement,  leavinge  a  wiffe 
behinde  him,  what  estate  or  interest  hath  the  wiffe  in  the  said 
tenement  by  and  after  the  death  of  her  husband,  and  how  and  in 
what  manner,  by  the  custome  of  this  mannor,  ought  shee  to  enjoy 
or  dispose  of  the  said  tenement,  can  shee  surrender  the  same  or 
any  part  thereof  to  any  person  or  persons  if  he  or  they  to  whome 
such  surrender  is  made  or  to  be  made,  be  not  next  heire  of  or  to 
her  deceased  husband  (b). 

13.  Also  when  a  customary  tennant  dyeth  seised  of  any  cus- 
tomary tenement  within  the  said  mannor,  havinge  no  heriotable 
beast  at  the  tyme  of  his  or  her  death,  who  then  must,  or  ought  the 
next  heirs  of  such  a  customary  tennant,  or  his  executor,  having 
assets  to,  pay  the  best  beast  due  to  the  Lord  of  the  Mannor  accord- 
inge  to  the  custom  of  the  said  mannor  for  such  a  customary  tene- 
ment. 

14.  Also  by  and  before  whome,  and  in  what  court  or  courtes, 
are  and  ought  the  tennants  and  resiants  of  the  said  mannor  to  be 
justified,  ordered,  and  tryed,  for  all  matters,  causes,  and  thinges  arise- 
inge  upon  the  sea  within  the  precincts  of  your  mannor,  and  how 
long  have  they  been  soe  justified  and  tryed,  by  and  before  whome 
and  in  what  courte  or  courtes  have  they  or  any  of  them  been 
lately  or  are  now  impleaded  and  tryed  for  these  thinges,  and  what 
costs,  damages,  oppressions,  or  hinderances,  have  any  of  them  suf- 
fered or  sustained  thereby,  how  and  by  what  name  or  names  are 
the  bounds  of  the  said  mannor  bordering  upon  the  sea-shore  dis- 
tinguished or  knowne,  whoe  ought  to  have  the  wracks  of  the  sea  (c) 
happening  and  corainge  upon  or  to  the  shore  between  those  bounds, 
and  what  parte  thereof  is  and  ought  the  Lorde  of  the  Mannor  to 
have  by  the  custome  of  this  mannor. 

15.  Also  what  fines  or  amerciaments  have  been  used  to  be  taken 
by  the  steward  or  other  officers  at  the  assessinge  of  takeing,  upon 
admittance  of  any  customary  tenant ;  into  whose  handes  is  the 
sayd  monye  paid ;  what  parte  thereof  doth  com  or  belonge  to  the 
Lord  of  the  said  mannor. 

1 6.  Also  what  weares,  fishings,  or  mills,  and  what  other  fish- 

(a)  The  terai,  "  relief/'  was  applicable  both  to  freehold  and  copyhold  estates 
of  inheritance,  unless  the  former  were  held  by  knight*s  service. 

(b)  This  was  the  point  in  issue  between  ihe  surrenderee  of  the  wife  and  the 
customary  heirs  of  the  husband,  in  Skelton  v.  Starke,  ante,  449. 

(c)  Vide  ante,  477, 
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logs  are  there  within  the  said  maonor  erected  or  made  upon  the 
Lord*8  rivers  or  waters^  by  whome  were  or  are  they  soe  erected  or 
made,  how  long  since,  and  of  what  value  are  the  same ;  and  what 
herrings  or  other  fish  have  you  known  or  heard  of  to  be  taken 
within  or  in  any  of  the  saide  rivers,  by  drift-netts^  drawinge-netts^ 
or  otherwise^  by  whome  and  by  whose  permission  hath  the  same 
been  taken,  and  what  consideration  hath  been  paide  to  any  person 
or  persons  for  licence  to  take  the  same. 

17*  Also  what  lands,  rents,  or  services  are  concealed  or  de- 
tained from  the  lord  within  the  said  raannor,  how  long,  by 
whome,  and  by  what  right  or  pretence  of  right  have  the  same 
been  soe  concealed  or  detained  to  your  knowledge^  or  as  you  have 
heard  or  remember. 

18.  Also  what  and  how  many  griest-mills,  fullinge-mills,  stamp- 
ing-mills, dwelling-houses,  or  other  houses,  have  been  erected  or 
built  upon  or  in  the  wast  lands  or  comons  of  or  belonginge  to  the 
said  mannor,  and  what  yeerely  rents  or  profitts  and  services  hath  or 
ought  the  Lord  of  the  said  mannor  to  have  for  the  same,  and 
whether  any  have  inclosed  the  said  wast  land  or  comons,  or  any 
parte  thereof,  of  what  yeerely  value  is  or  are  the  said  mills,  and 
houses,  and  every  of  them  ;  and  alsoe  of  what  quantitie  and  yeerely 
valine  are  the  said  lands  soe  inclosed,  when,  and  by  whome  and 
for  whome  were  the  said  mills  or  houses  edified,  and  the  said 
waste  lands  or  comons,  or  any  part  thereof,  inclosed;  and  in 
whose  possession  or  occupation  are  they  or  any  of  them  now ;  what 
are  the  said  mills,  houses,  and  inclosed  fauds  now  worth  yeerely 
and  what  respective  rents  and  services  are  there  now  paide  and 
performed  for  them  or  any  of  them. 


APPENDIX  K. 

Amount  of  Rents  of  Free  and  Villein  Conventionaries  in  the  manor 

of  Tewington^  at  the  different  Periods  referred  to  at  the  Trial  of 
kawe  V.  Brenton. 

£.  s,  d, 

29  Ed.  1.  Vide  Inquisition,  suprii,  153    ....     13  1 1  2 

7  Ed.  3.     —   Assession,  supHi,  179,  181  ...     20  6  7J 

11  Ed.  3.     —   Caption,  suprk,  159 20  11  7J 

16  Ed.  3.     —   Castle-gothon's  accounts, suprk,  190     18  8  IJ 

19  Ed.  3.     —   Pounder's  accounts,  ibid  ....     20  10  7| 

21  Ed.  3.     —    Assession,  ibid 26  13  5^ 

22 Ed.  3.     —   Simund's  accounts,  supr^,  195  .     .     26  13  5| 

30  Ed.  3.    —  Gilloun's  accounts,  supr^,  J  96,  207     23  10  OJ 

38  Ed.  3.     —   Assession,  supr^,  197 24  9  6} 

45  Ed.  3.     —   Assession,  supr^t,  198  (a)     ...     23  6  7 J 

38  H.  6.     —   Roger's  accounts,  supr^,  1 99    .     .     17  15  4 

(a)  Stated  there  by  mistake  to  be  48  Edw.  III. 


£.      s. 

d. 

11      11 

lOi 

19       2 

2J 

20       4 

3J 
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18  Ed.  4.  Vide  Colyn's  accounts,  supiii,  200  .  . 
20  Ed.  4.  —  George's  accounts,  ibid  .... 
23  H.  7.  —  Philip's  accounts,  supr^,  202  .  . 
1787.  —  Assession  Book  (fl) 22     12     6} 

Rents  of  Freeholders,  (b). 

29  Ed.  1.  Vide  Inquisition,  supr^,  153      ....  8  9  4^ 

11  Ed.  3.     —   Caption,  supi^,  159 8  12  4| 

1787.           —   Assession  Book  (a) 8  13  3 J 

(a)  Referred  to  for  another  purpose,  snpr^f  212. 

(b)  In  the  course  of  the  trial  at  bar,  the  libere  tenentes  were  frequently 
called  **  free  tenants."  This  expression  appears  calculated  to  create  confusion, 
and  particularly  so  with  reference  to  the  matters  in  dispute  in  this  cause;  since 
all  the  free  men  who  held  land  within  the  manor  were  **free  tenants,"  liberi 
tenentes ;  though  only  those  who  held  nf,  and  not  within  the  manor,  were  Uheri 
tenentes,  or  freeholders. 

In  the  caption  of  seisin  the  first  amongst  the  freeholders  of  Tewington 
is  William  de  Bodrugan,  who  is  stated  to  hold  of  the  lord  the  duke  in  socage 
7  cornish  acres  of  land  in  Tregrean,  rendering  for  the  same  yearly,  at  the  four 
several  terms  of  the  year,  in  equal  portions,  18s.  6\d.,  and  for  fine  of  tin  at  the 
feast  of  St.  Michael,  I4d. ;  and  domg  suit  at  the  court  of  the  lord  duke  from 
three  weeks  to  three  weeks.   These  seven  cornish  acres  still  constitute  the 
submanor  of  Tregrean,   within  which  are  also  to  be  found   conventionaiy 
tenants.     At  the  trial  at  Exeter  two  inquisitions  post  mortem,  wherein  mention 
is  made  of  the  manor  of  Tregrean,  were  produced ;  the  former  taken  on  the 
death  of  Henry  de  Bodrugan,  in  2  Eaw.  II. ;  the  latter  on  the  death  of 
Otho  de  Bodrugan,   in  15  £dw.  II.     Each  of  these  documents  enumerates 
freeholders,  conventionary  tenants,  and  villeins ;  and  as  the  conventionaries 
are  described  as  holding  at  the  will  of  the  lord,  it  is  evident  that  they  must  have 
belonged  to  the  class  of  villein  conventionaries,  and  either  were,  or  had  been 
villeins ;  and  that  the  villeins  who  form  the  third  class  in  those  documents 
must  be  villeins  of  stock,  holding  without  any  covenant  or  convention.     It 
does  not  appear  at  what  period  the  subinfeudations,  by  which  the  submanoV  was 
created,  took  place ;  in  other  words,  when  the  Bodmgans,  or  the  parties  seised 
of  Tregrean,  granted  off  part  of  the  lands  at  Tregrean,  to  be  holden  of  them- 
selves in  fee  simple.    It  must,  however,  have  been  before  the  statute  of  Quia 
eroptores,  (1284.)     Nor  can  it  now  be  ascertained  whether  the  conventionaiy 
estates  in  Tregrean  existed  at  the  time  of  the  grant  to  the  Bodinigans  or  their 
predecessors  off  the  lands  at  Tregrean  by  the  lord  of  Tewington.    If  they  did 
then  exist,  the  lord's  interest  in  these  estates  would  pass  to  the  subinfeoffee  of 
the  freehold,  as  the  seigniory  of  a  copyhold,  at  this  day,  passes  to  the  grantee 
of  the  freehold.     If,  however,  these  conventionary  tenements,  as  was  most 
probably  the   case  with  some  of  them,  were  created  subsequently  to  the 
subinfeoffment  of  Tregrean,  whether  before  or  after  Tregrean  itself  had  be- 
come a  manor  by  the  further  subinfeoffment  of  the  freeholds  now  held  of 
Tregrean,  they  would  appear  to  have  been  so  created  from  a  desire  on  the  part 
of  the  owner  of  Tregrean  to  extend  the  same  privileges  to  those  villeins  who 
had  been  granted  to  him,  and  made  regardant  to  his  manor  or  his  freehold  of 
Tregrean,  as  were  enjoyed  by  those  who  continued  to  be  regardant  to  the  manor 
of  Tewington.     On  the  death  of  Otho  de  Bodrugan,  in  1321,  the  manor  of 
Tregrean  contained  thirty  conventionaries,  holding  at  the  will  of  the  lord,  and 
the  service  of  eleven  freeholders. 

The  splendour  of  the  Bodrugan  family  appear  to  have  terminated  with  Sir 
Henry  d!e  Bodrugan,  who  forfeited  his  large  possessions  for  having  been  with 
John,  Earl  of  Lincoln,  at  the  field  of  Stoke,  6th  June,  1487,  (Rapin  de  Thoyras, 
vol.  iv.  424,  Hague  ed.  1724^.  The  king  ^Henry  VII.)  granted  these  posses- 
sions to  Sir  Richard  Edgecombe,  Knt.,  wnom  he  employed  in  the  negotiation 
of  a  treaty  with  Scotland,  and  appointed  feodarie  of  Cornwall  and  constable  of 
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Table,  shewing  the  Variation  and  Apportionment  of  the  Rents  and 

Fines  of  Lamellyn, 


1st  Portion.    1    3d  Portion. 

3d  Portion. 

4(h  Portion. 

Rent 

Fine.  !  Rent. 

Fine. 

Rent. 

Fine. 

Rent 

Fine. 

5  Ixl.  3  .  •  •  • 

7  Ed.  3 

11  Ed.  3  .... 

«.      d. 

8     6 

11     0 

11     0 

,.     d. 
20    0 

«.      d. 

8     6 

11     0 

11     0 

20 

«.     d. 

8     6 

11     0 

11     0 

s. 

20 

«.   d. 

8     6 
11     0 
11     0 

s. 

20 

21  Ed*  3  . . . . 

11     0 

20    0 

11     0 

20 

(    5     6 
\    5     6 

4  10 
e  10 

11     0 

20 

38  Ed.  3 

11     0 

33    4 

11     0 

22 

S    b     6 
\    5     6 

po 

MO 

11     0 

20 

45  Ed.  3  ... . 

11     0 

26     8 

8     0 

20 

(    5     6 
15    6 

ilO 
i  10 

11     0 

20 

9H.7 

««H.7 

I650tupra,l74 

7     6 
11     0 
11     0 

3    4 
3    4 

iO    0 
11     0 
11     0 

5 
5 

10  0 

11  0 
11     0 

5 
5 

9    0 
9    0 
9    0 

nil 
.5 

Launceston  Castle,  (6  Rot.  Pari.  367).  And  see  the  proceedingsin  1 4  Edw.  IV. 
against  this  last  Bodrugan,  then  "  Henij  de  Bodrugan,  squyer/'  and  Richard 
^nethon,  gentleman,  for  forcibly  entenng  "  a  tynne  work  called  the  Cleker/' 
of  Thomas  Nevill,  and  feloniously  taking  away  "  the  tynne,  stuffe,  and  orde- 
nauDce  to  the  same  myne  belonging  of  the  said  Thomas."  In  his  justification, 
Bodrugan  alleged,  that  the  mine  hs^  been  first  discovered  by  certain  poor  tenants 
of  the  lord  duke,  upon  whom  Nevill  had  forcibly  entered,  and  that  he,  as  justice 
of  the  peace,  had  restored  the  mine  to  the  original  owner.  The  course  pursued 
on  the  occasion  of  this  outra^  is  not  a  little  extraordinary.  Nevill  first  ontained 
an  act  of  parliament,  requiring  Bodrugan  to  surrender  before  a  certain  day. 
Upon  his  surrender  he  was  to  be  examined  before  the  justices  of  B.  R.  or  C.  P., 
whose  judgment,  if  against  him,  was  to  have  the  force  of  a  conviction  at 
common  law ;  and  he  was  to  stand  attainted  of  the  felony,  &c.  if  he  did  not 
render  himself  at  the  day.  Bodrugan  did  not  appear,  and  his  lands,  &c.  were 
seized.  He  then  petitioned  for  a  reversal  or  his  attainder,  asserting  his 
innocence,  and  representing  that  he  had  been  afraid  to  venture  his  life  by  sur- 
rendering upon  such  hazardous  conditions.  Upon  this  application  the 
attainder  was  reversed ;  and  nothing  further  appears.    6  Rot.  Pari.  132. 
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Table  of  Matters,  Places,  and  Persons,  relating  to  the  Duchy  of  Cornwall^ 

and  referred  to  in  the  course  of  the  Trial  at  Bar, 


I.  INDEX  RERUM. 


A. 


Abdication,  324,  n. 

Accoant  on  oath  before  auditor  of  duchy,  317 

Accounts  of  receiver  of  Cornwall, 

25  Bdw.  T.  163 
23  Hen.  VII.  203 

steward  of  Cornwall, 

31  Edw.  I.  291 

32 291 

32  &  S3 291 


—    5  Edw.  II.  291 
5  &  6 290 

9  &  10 288 


' sberitr  of  Cornwall, 

16  &  17  Edw.  II.  28 

■ reeves  of  Tewington, 

15  &  16  Edw.  III.  Castle  Gbtbon's,  190 

18  &  19 Pounder's,  ib. 

22  &  23 Simund's,  195 

23 Treviseck's,  t6. 

24 same,  196 

26 Gwinnon's,  ib. 

5W Rouse's,  ib. 

31 Gilloun's,  t6. 

40 Towey's,  198 

38  Hen.  VI.  Rogger's,  199 
18  Edw.  IV.  Colyn's,  200 

20 George's,  ib. 

23  Hen.  VII.  Philip's,  202 
Acknowledgment,  175.     See  Recognizance. 
Acre,  Cornish,  151,  460  («),  (/) 
Accustomed  rent,  payable  by  couventionary 

tenants,  237 
Admiral  of  Corn  wall,  appointed  by  carl,  255,  n. 
Admittance  of  conventionary  tenants, 
hy  the 


rod,  281 
form  of,  282 


esse,  320, 327 


modern 
de  bene 


not  in 


assession  court,  237 

of  heir  of  villein  of  stock,  1 93 


Ad  voluntatem  doniiiii,  effect  of  tite  omission 

of  ihesc  words,  333 
Advowsons,  155,  167,  n. 

appendant  to  manor  of  Trema- 


ton,  467 


annexed  to  the  duchy  of  Corn- 


wall,  478,  481,  483 
VOL.  III. 


Aid  of  tenants,  460 

freeholders,  153,  470,  471 

—  convention  aries,  152 

villeins,  470,  471 

Aishe,  borough  of  (Saltash),  142,  460 

Alienation  without  licence,  191  275,337,  (b) 

Alterations  in  assession  rolls,  182,  (a) 

in  answers  to  arti- 
cles, 278  (c) 

Amerciaments,  176, 468, 505 

>-  for  marrying  without  licence, 

194,  n. 

Ancient  demesne,  140 

defined,  230,  n.  240,  248- 

plea  of,  249,  250 

venue  in,  147 

base  tenure  in,  230,  n.  356 

Answers  to  articles,  or  interrogatories  exhi- 
bited to  conventionary  tenants,  364 

Approvement  (appruatio),  of  the  lord's  de- 
mesnes, 185,  187 

Arrentation  of  demesnes  of  duchy  manors. 
See  Aisettim. 

Articles  and  answers,  271,364 

administered   to  the   conventionary 

tenants  of  Tewington,  whilst  that  manor 
was  in  the  hands  of  Menheire,  Tcndee 
of  the  commonwealth,  503 

Assession  (or  arrentation  of  the  demesne  lands 
to  conventionary  tenants)  defined,  190, 
211,351,550 

habendum  until  tlie  next,  300, 327, 


358 


year,  175,  177,  358 


Assession  courts,  171,  173,  175,  176,  234, 
235.  236,  293,  306,  309,  316,  317,  3l8, 
321,326,358,360 

no  admittance  at,  237 

no  surrenders  at,  ib, 

. called    survey   or   surveying 

courts,  211,  550 

recognized   in   parliamentary 


survej',  175 

directed  to  be  held  by  SG.IV. 


c.  78,  171 


bar  by  non  claim  at,  275 


Assession  rolls,  form  of,  171,  236,  238,  240, 

243,321,322.323,340 

7  Edw.  III.  179,  328,  350, 

352,  354 

14 190 
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AtienioD  rolls,  n  Edw.  III.  190 

SO 196 

38 197 

45 198 

5 199 


«0  Hen.  VI. 
31  &  32 


«  Edw.  1V^  200 

4 ibid. 

9  Hen.  VII.  ibid, 

16 202 

20 

23 203 

2  Hen.  VIII.  ibid. 

20 ibid. 

27 -204,210 


Temp.  Jac.  I.  &  Car.  I.  21 
21  Cnr.  II.  (1668)  i6iW. 

concurrent      with      asseasiou 

books  from  1668  to  1756,  211 

alterations  iu,  by  erasure  and 


interlineation  182,  (a) 
Assession  books,  how  made  up«  171, 293, 311 

1668,211 

1756,  ibid. 

1773,  212 

1780,  ibid, 

1787,  i*W. 

Assessionable  manors,  322 

Assessionary  lands,  conventionarj  tenements 

so  denominated ,  3.57 
Assbe,  467.    See  Saltath. 
Assistance,  writ  of,  in  delivering  seisin,  155, 

158 
Assize,  see  Rentt. 

"  At  the  will  of  the  lord,"  effect  of  the  omis- 
sion of  this  qualification,  333 
— — ^— villein  conventiona- 

ries  holding,  186 
Attachments,     return    of    granted  to  Black 

Prince,  by  the  second  charter  of  Edw.  III. 

486 
Attcrney  General,  may  demand  a  trial  at  bar, 

by  stating,  ore  tenus,  that  the  crown  is 

interested,  135 
— — of  the    duke  of   Cornwall 

may  exhibit  information  in  Exchequer, 

220 
Audit  of  duchy  manors,  177 

-  memorials  in  the  nature  of  a 

protestation  presented  in   1633  by  the 

conventioiiary  tenants  at,  177,  359 
estreats  to  be  accounted  fur  at,  277 


Auditor  of  duchy  manors,  171, 177, 190,  217, 

223.     And  see  Inquisition. 

'     appointed    by   earl,    afterwards    by 

duke,  255,  n. 
■-  duties  of,  223,  225 


Auditor,  lessees  of  cupper  mines  to  account 

before,  2l7 
reference  by  tenants  to  the  records 

remaining  with,  277 

documents  produced  from  office  of. 


177,  190.  195,  200,  202,  217,  223 
Auditor  of  duchy  of  Lancaster,  218 
Augmentation  office,  documents  from,  289, 

297 


B. 

Bailiwick  of  hundred,  granted  in  ctmventieM, 
193 

— held  by  charter,  471 

Bar  by  non-claim  at  assession  courts,  275 
Barony  of  Cardinan.     See  Cardinan, 

of  Trematon,    See  Tretnaton. 

Base  tenure,  socage  in,  230,  n. 

in  ancient  demesne,  336 

Batic's,  quid  ?  290 

Beadle,  160, 161,  162, 176. 194,  201,  210 

Bede  of  mill,  (Beda  molendioi — Culend.  /no. 

post  mortem,  156,  Beda   raoleodinum,) 

154,  290,  469,  473,  474 
Bedelry  of  Estwyvelshire  granted  to  Black 

Prwce,  and  annexed  to  duchy,  477 
Berbiage,  (berbiagium  or  berbicagiom,  gallic^ 

brebiuge)  151,  152,  (6),  153,  154,  163, 

164,  197,  288,  290,  470 
Bill  sewed  to  assession  roll,  207 

of  exceptions  upon  trial  at  bar,  266 

■ —  nunc  pro  tunc,  ibid, 

Billa  de  monstratione  recti,  305  (c),  498 
Biscay,  lordship  of,  acquired  by  the  Black 

Prince,  198,  n.     And  see  pott,  525,  n. 
Bishop  of  Exeter,    grantee  of  tithe  of  tin, 

496,  n. 
— — —  of  manor  of  Bo»- 

sinney.    See  Biuginney, 
Black    Prince,    created   duke  of  Cornwall, 

(1336-7,)  by  parliamentary  cliarter,  474. 

AndseeCalend.  Hot.  Chart  172,175 
grantee  of  return  of  writs,  &c. 


(1337-8,)  by  second  parliaioeDtary 
ter,  482.     And  see  Cal.  Rot.  Chart.  Iff 
grantee  of  the  king's  fees  in 


Cornwall,  and  of  the  wardships  and  other 
feudal  rights  dependent  on  those  fees, 
by  a  third  charter,  not  made  in  parlia- 
ment, 485.  And  see  221,n.C.R.C.172 
created  priuce  of  Aquitaine  *  by 


grant  of  Edward  III.  after  the  peace  « 
Bretigui,  197,  n. 

sovereign  lord  of  Bir 


cay,  by  cession  of  Peter  the  Cruel,  alter 
the  battle  of  Najara,  in  pursuance  of 
the  treaty  of  Cabreroo,  198,  n. 


*  Henry  III.  in  the  33d  and  36th  years  of  his  reign,  granted  to  his  eldest  son  Edward (L) 
totam  terram  Vascon.  et  insulam  Oleronis,  Cal.  Rot  Pat.  22  b.  24;  and  the  same  kwg 
aftenvards  (43  Hen.  III.)  concessit  Edwardo  primogenito  soo  insulam  Oleronit,  ac  eandeoi 
fifilMt  coronse  Angliae,  t^.  So,  in  34  Edw.  I.  the  king  granted  the  dochj  of  Aquitatoe  to  bit 
eldest  son  Edward,  (II.)  ib.  66,  b.  After  the  death  of  the  Black  Prince,  we  find  John  of 
Gaunt,  his  brother,  described  in  the  parliament  rolls  as  duhe  of  Aquitaine. 
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Biowiiig-hottse,  l93,  214 

Bocinoy.     See  Bouinney. 

Bodioin,  petition  from  inhabitants  of,  com- 
plaining of  prohibition  tu  purchase  tin, 
195,(0 

Bodrogan,  Othcnisde,  inquisitiopost  mortem, 
307,  n. 

■        Henrici  dc,  inquisitio  post  mortem, 

tftid. 

Bondage.    See  Villtnage, 

Boiidland  (neife  terre).  Su  past,  VilUnage, 
andM.E.P.  S64,(p) 

Bondmen.     See  Villeins. 

Border  law,  144 

■  tenure,  245 

Boroughs,  166  (6).  See  Camelford.  (Hel- 
leston  in  Trig,)  Grampound,  Heileston  in 
Kerrier,  Knaresborough,  Launceston, 
Liskeard,  Lostwiihiei,  Saltasb,  Tregony, 
Truro,  Tintftgeil,  (Bossinne^).  And  see 
Burgages,  Burgesses. 

Bossinney  manor,  survey  of,  in  1300,  469. 
And  see  1  Cal.  Inq.  post  Mortem,  156 

■  held  by  Thomas  de  la  Hyde,  34 
Edw.  I.    Vide  1  Cal.  Inq.  p.  m.  «14 

■  granted  by  Edw.  II.  to  bishop  of 
Exeter  for  life,  rendering  40/.  per  annum. 
Abb.  Rot.  Orig.  vol.  i.  ^98 

granted  lo  the  Black  Prince,  by  the 

name  of  the  manor  of  J  yntagell,  476 

And  see  TyniageU. 
Bounded  conventionary  estate,  340 
Bounding,  rules  of,  2 13,  «14,  497,  (a) 
Bradenessh  (Bradninch),  held  by  Margaret, 

countess  dowager  of  Cornwall,  for  life, 
479 
—  — ; granted  in  reversion  to  the  Block 

Prince,  and  anneied  to  the  duchy,  479 
Bretigni,  peace   of,   provinces  acquired   by 

Edw.  III.  in  sovereignty  by,  197,  n. 
Bridge  of  Reprenna,  468 
Britanny,  conventionary  esUtes  in,  143,  (6) 
Build,  obligation  to,  AI.  E.  P.  376 
Burgages,  in  Heileston,  469 
— — — -  LostwithicI,  468 

Tynlagell,  469 

Camelford,  470 

•-  Grampound,  472 


escheated,  467.  469, 471 

corresponding  in  number  with  bur- 
gesses, 470,  47? 
Borgetses,  power  of  earls  of  Cornwall  to  grant 
privilege  of  sending,  to  parliament,  25.5,  n. 

C. 
Cabreron,  treaty  of,  198,  n. 
Calendarium   Rotulorum   Chartamm.     See 

Charter  RolU, 
Calstock,  manor  of,  243,  290 

— Kranted  by  Roger  de  Valletort  to 

earl  Richard,   king  of  the  Romans,  in 
tail,  141,  464 

granted  by  earl  Richard  to  Oxton 


and  wife,  for  life,  141 


Calstock,  held  by  earl£dmiuid,terop.£d«.I. 

142 
held  by  Andrew  de  Treloste  and 

Joan  his  wife,  temp.  Edw.  1.    Testa  de 

Nevill,  205,6. 


the  subject  of  a  petition  of  right, 
temp.  Kdw.ll.  &  III.  460 

granted  to  the  Black  Prince,  with 


fishery,  477 

Camelford,  borough  of,  held  by  earl  Edmund, 

temp.  Edw.'l.  142 
granted  to  the  Black  Prince,  and 

united  to  the  duchy  of  Cornwall,  460 

And  see  HeUestone, 

burgages  in,  470 

CapitKgium  garciunum.     See  Chevage, 
Caption  of  seisin,   1.54,   156  (A),  231,  265, 

310,  312,  313, 316,  318,  319,  320, 322, 

323,  326 
Cardinan,  hunour  (sometimes  called  barony) 

of,  475,(6) 
Carriage  (carriagium)  of  wice  in  the  water 

of  Loo,  471 
Castle-guard,  tenure  by,  467,  (d) 

— —  commutation  of,  t6. 

Carocate  of  land,  154, 460  (a),  (/).  467  (c) 
equal  (in  Moresk)  to  120{ 

English  acres,  473 

—  equal  to  one  acre  Cornish, 


460,  n. 

Cepit.  352,  354,  355  (o) 

Certificates.  177 

Chace,   lord's,  obligation  of  conventionary 
tenants,  to  attend,  i94,  468 

,  held  in  conoetUione,  188 

Chancellor  of  the  duchy. 

Chapter-house,  Westminster,  documents  pro- 
duced from,  140 

Charter,  parliamentary,  of  creation  of  duchj 
of  Cornwall,  474 

-"~~ annexing   franchises 

to  duchy  of  Cornwall,  482 

not  in  parliament,  granting  the  king's 

fees,  &c.  in  Cornwall,  to  the  duke,  485 

to  convent ionaries  lor  lives,  194 

to  tinners,  3  Johann.  211,  214,  343, 


493 


of  confirmation, 

S3  Edw.  I.  213 

18  Ric.  11.  213 

—    3  Hen.  IV.  213 


—————  of  pardon  and  convocation, 

S3  Hen.  VII.  213 

Charter  rolls,  documents  produced  from  the, 
291 

Chaste  widowhood,  205 

Chevage  of  villeins,  151  («),  152, 154,  288, 
347,  468,  469,  470,  471,  472,  473,  474 

Chevagiuro  garcionum.    See  Chevage 

Claim  of  right  to  fell  trees  substituted  in  an- 
swers of  conventionaries  for  a  reference 
to  the  records  to  ascertain  the  right,  278 

M  M  2 
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Claims  of  conventionarjr  tenanU,  petition 
for  leave  to  file  bill  to  establish,  Carew, 
36,37.  M.E.  P.  387 

Cleker,  proceeding  in  parliament  upon  a  for- 
cible entrjr  into  a  tin  work  called  the, 
508,  n. 

Climroesland  Stoke,  or  Climstone,  held  by 
Rainald  of  the  earl  of  Moreton,  temp. 
Will.  1. 146 

,  a  manor  in  ancient  demesne, 

23S  (a). 

held  by  earl  Edmund,  142 

survey  of,  on  death  of  earl 

Edmund,  1300,  470 

granted  to  tlie  Black  Prince,  and 


united  to  the  duchy,  460 
descent  in,  235 


—  answers  of  tenants,  1668,  291 
working  of  copper  mines  in,  993, 


294,304 
Climstone,  146.    See  Climmeiland, 
Cockshetes,*  468, 471,  473 
Coinage  of  tin,  154,  «90 
granted  by  Edw.  II.  to  Stephen 

de  Abingdon,  496,  (a) 
granted  by  Edw.  III.  to  the 

Black  Prince,  477,  479.  480,  483 
Collateral  warranty  of  tenant  in  tail,  with 

•s»et8,  binding  on  the  king,  reversioner 

in  fee,  498 
Commanders,  knights,  of  the  order  or  religion 

of  St.  John  of  Jerusalem  in  England, 

accustomed  to  demise  for  years,  by  copy 

of  court  roll,  in  their  commandery  manors, 

19  Ass.  pi.  9 
Commission,  under  4  Edw.  I.,  to  Talue  royal 

manors,  170 
estate  by,  claimed  by  conven- 

tionary  tenants,  274 

for  holding  convocation,  26  Geo. 


II.  213,  214 

Competition,  in  taking  a  conventionary  tene- 
ment, 193 

Composition  for  tin  toll,  215 

Compounding  with  owners  of  land  by  duchy 
lessees,  not  to  be  without  leave  of  the 
duke's  council,  241 

Comptroller,  appointed  by  the  earls  of  Corn- 
wall, 355,  n. 

Concealment,  fine  for,  348 

Consuetudinnrii,  in  the  manor  of  Corsham, 
334,  n.  340,  n. 

— • nature  of  their  peculiar  te- 
nancy 334,  n. 

—  whether  impeachable  of  waste. 


335 


Convenancieres,  institutions,  143,  b. 
Conventionaries,  143(6),  243, 310, 311,  313, 

314,  315,  316,  318,  326,  357,  358,  362, 

363 

free,  159,  316,  320,  S69,  363 

not  paret  of  the  court  baron, 

230,  n.  449 
free,  obligation  of,  to  manure, 

their  land,  160 


to  pfoiigh 

for  the  lord  at  a  halfpenny  a  da}',  194 

aitd  reap  at 


a  penny,  ibid 


—  ■     to   chase 

and  find  stabling  for  lord,  ilnd, 

to  repair. 


160,  203 


M.  E.  P.  376 


to    build, 

— — ■ to     find 

pledges  for  reparations,  288,  286 

to  inlitbit, 


203,  210,  212 


and  drive  distresses,  160,  201 


riot,  ibid. 


to   mke 
topnjfae- 


to  fiU  the 

ofiice  of  reeve,  tithingman,  beadle,  and 
viewer  of  reparations,  210,  359 

. to  6o  suit 


at  the  three- weeken  court,  176,  201 

to  pay 


knowiedgroent,  276 


from  waste,  160 


to  abstain 


without  licence,  275 


tin,  M.E. P.  371 


trees,  202  (o),  292  (o).  504 


notto  alien 

not  to  dig 

nottD  opt 


derlet,  M.  E.P.  378 


not  to  on- 


fc-entry 


upon,  if  no  sufficient  dbtress,  191, 197 

re*entry 


upon,  on  breach  of  covenant,  204 

ejected  for 


insufificiency,  188,  189, 194 


estovers  by,  275 


claim   of 

vieweraof 
reparations  of,  176,  276,  338,  359 
estate   of 


inheritance  claimed  by,  355»  (c) 


*  This  word,  in  later  times  written  <*  cockshot"  and  "  cockshot,"  appears  to  have  been 
used  to  denote  an  opening  in  a  wood,  as  being  a  place  where  woodcocks  lie  concealed  or  likiU 
daring  the  day,  or  as  a  spot  from  which  they  take  their  flight  or  shoot  at  twy light.  Hence 
"  cockshut  time"  is  used  (or  "  twylighi,"  in  Richard  III.  act  5,  scene  3.  As  a  net  frc- 
quentiy  drawn  across  these  openings,  for  the  purpose  of  catching  the  woodcocks  in  their 
flight,  was  called  a  cocksliot  net,  it  haa  been  supposed  by  several  of  the  commentators  on 
Sbakspeare,  that  the  term  cockshot  itself  meant  a  net.  The  successive  editors  appear  to  have 
been  as  nmch  puzzled  with  this  word  as  Ducange  had  been  by  its  Iditin  equivalent  "  ▼olata,*' 
mnte,  470. 
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CoDventiooary,  villein,  161, 16%.  See  Vilkint. 
■  duchjr  or  free  duchy,  307  (a) 

' estates  in  a&sessionable  manors, 

parcel  of  duchy  of  Com  wall,  temire  of. 
Vide  Atmmotht  CoNvtntionarws,  Comen- 
liaiMtry  tenements. 

rent,  315 

tenements  measured,  185 

nnlet,  188. 353 


■  '    '  intention  of  queen  £11- 

«abeth  to  enter  upon,  at  expiration  of 
current  term,  354»  n. 

corapotiiion  in  taking, 


193 


let  by  steward,  187 

r let  for  life.  185, 194 

— — — taken  by  freeman  and 

villein  jointly,  186,  (a) 

l)eid  by  freeman  and 


▼illein  alternately,  ibid, 

held  by  insufficient  and 


incompetent  tenant  181 
dniTORation  (or  parliament)  of  tinners,  f  13, 

314 

roll,  26  Geo.  II ,  213 

Coppte  lode,  216 

Cepy  of  court  roll,  conveutiunary  estates  not 

held  by,  278.     And$ee  Commanders. 
Copyholder  at  the  will  of  the  lord,  235 
— — —  rights  of  heir  of,  234 
within  a  manor  which  is  ancient 

demesne,  not  tenants  in  ancient  demesne, 

2:W(a),  233,  244,  337,  (d) 
Copyholds  are  parcel  of  the  demesnes  of  the 

manor,  249 

granted  for  years,  348,  (a).    And 


^  Ccmmandert. 
Coram  rege  roU,  on  a  petition  of  right  in  the 

nature  of  a  formedon  in  the  reverter,  by 
■    the  heirs  of  the  donor  of  certain  asses- 

sionable   manors,    to    Richard    earl  of 

Cornwall,  460 
Conidon,  pasture  of,  taken  by  all  the  conven- 

tionartes  jointly,  M.  E.  P.  367,  n. 
Cornish  tenure,  i.e.  measurement,  181 
Cornwall,  a  province  or  peculiar  district,  254 

— . dim  cum  titulo  regni,  255 

■        customs  peculiar  to,  255 

■I        duchy  of,  tenure  of  conventionary 

estates  in  assessionable  manors  of,  potsim. 
earls  and    dukes   of,  prerogatives 


of,  255,  n. 

escheator  of,  ibid. 

feodary  of,  ibid,  507,  n. 

shrievalty  of,  held  by  earls,  255,  n. 

granted  to  duke,  480 


Corpus,  duchy  manors  spoken  of  as  forming 

a,  243 

comitatus,  how  constituted,  265,  n. 

Corsham  manor,  334,  n.  340,  n. 

4 an  escheat  of  the  Normans,  340,  n. 

held   by  Ralph   son  of  Nicholas, 

temp.  Hen.  III.  t6ia. 

granted     by    Henry  III.  to  earl 


Corsham  descends  to  earl  Edmund,  334,  n. 

-^ granted  by  Edw.  I.  to  his  daughter 

Mary,  ibid, 

"  granted  by    Edw.  II.  to  Piers  de 


Gaveston,  ik^d. 

committed  by  Edw  II.  to  George 


de  Percy,  ihid. 

committed  by  Edw.  II.  to  William 


de  Horwode,  ib\A. 

regranted  by  Edw.  IL  to  his  sister 


Mary,  ibid. 

market,  340,  n. 

conauefodinarii  of,  334,  340,  n. 

whether  diapuniili- 


■abte  of  waste,  335,  n. 
do  not  hold  ad  volnntatem  domini, 


334,  n. 
Council  of  the  earl.     Su  Grampound. 
■    ■       villein  transferred 


from 


one  tenement  to  awHhcr  bv,  189 
lands   taken  into   lord's 


demesnes  by  order  of,  189 
—  of  the  duke,  lessees  of  minerals  not  to 
enter  lands  of  conventionaries   withotit 
order  from,  226 


-  not   to 


compound  with  conventionaries  without 
licence  from,  227 

Counterpart  of  lease,  219,  220 

by  iinolmetit,  220 

— — of  gift  In  rail,  by  the  donee's  exe- 
cuting a  deed  acknowledging  that  he  has 
accepted  the  deed  of  gift,  which  he  sets 
out  in  hsc  verba,  462,  n. 

County  palatine,  218,  489 

Court  baron,  322,  449 

customary,  445 

law,  297 

three-weeken,  being  tlie  court  baron  of 

the  freeholders  and  the  customary  court 
of  the  conventionaries,  176,  201,  322, 
459 

special,  281,285,  297,  454 

leet,  176,  297,  310,  322 

Court-rolb,  17 1,  297,  321,  323 

of  Tewington,  32  Hen.  VIII.  297 

1  Jac.  I. 


Richard,  334,  n. 


2 302 

13 302 

16 298 

23 299 

5  Car.  1. 300 

13 11.285 

23 287 

4  W.  &  M.  ibid. 

5 286 

12  Geo.  I.  285 
14  Geo.  III.  ibid. 

33 283 

53 • 282 


Covenant,  leases  by  conventionaries  by  way 
of,  283 

of  conventionary  tenant  to  be  tal- 
lied in  writing  by  the  steward,  188 
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Covenant  by  lessees  of  copper  mines  not  to 
enter  lands  without  consteut  of  tenants, 
«t7 

— for  perpetual  renewal,  ?42 

— to  rejuiir,  bv  party  seised  in  fee,  S57 

Covenaanceries,  143,(6) 

Coysfala,  (anglice  *'  wood  of  Fala")  conveii- 
tionary  teiicinent  in,  converted  into  free- 
hold, M.  P.  h:.S6S 

Crown.     See  Prtmgative, 

Crofi,  English,  468,472 

Cornish.  469.  472 

Custody  of  documents,  166,  169 

Custom  of  the  dukedom  asserted  by  convcn- 
tionary  tenants,  274.    Arid  tee  til* 

—— -  of  husbandry,  339 

'  as  to  descent,  free  bench,  &Cm  in  one 

manor,  not  admissible  upon  questions  as 
to  costoro  in  another  manor,  265 

'  proofs  of,  by  entry  in  churchwardens' 

accounts,  268,  n. 

of  ale,  in  the  manor  of  Restorroel, 


368 


469 


of  boats,  in  manor  of  Bossinney, 


■  pro  libere  portando  ad  huodreduro, 
in  manor  of  Bossinney,  ibid. 

Customary  freeholds,  332,  338 

— tenants,  340.    See  Cimtuetudinarii, 

Conventionariet. 

Customarv  Court  of  manor  of  Trematon,  judg- 
ment in,  on  special  verdict  on  an  issue 
relating  to  the  customary  tenures,  4^(9 

Custos,  156.     See  Warden, 

Cutting  down  trees  on  conventionary  tenures, 
presentment  for,  204 
amerciament  for, 
forfeiture  for,  204 

D. 

Damage  feasant,  distress  for,  to  try  the  custom 

of  conventionary  tenures,  449 
Dawlish,  manor  of,  copyholds  in,  held  for  lives 

according  to  the  custom,  without  sayin 

"  at  the  will  of  the  lord,"  M.  E.P.  358  (d 
De  bene  esse,  admittance  of  conventionary 

tenanU,  320, 327 
Pecenner,  or  tiihingmau,  160,  161, 162, 194, 

201,  210,456 
Demesne  lands,  189 

. of  assessionable  manors,  154 

let  to  conventionaries,  197 

.  copyhold  are  parcel  of,  249 

Demise  by  conventionary  from  seven  years 

to  seven  years,  during  life  of  lessor,  211 
Descents,  peculiar   mode  of.  created  by   the 

two  parliamentary   grants  of  EUiw.  III. 

to  Black  Piince  of  the  duchy  of  Cornwall. 

See  Limitation, 
.,        of  customary  tenements,  or  estates, 

176, 277 
to  wife  beneficially,  241 

— —  heir  of  wife,  235 
^ — -  youngest  soiw  162 


Descents  to  eldest  daugiiter,  235 

heir  of  huslrand  tm  widow's  death, 

235,  449 

Deubortb,  seaway  of,  288 

Devises  of  conventionary  estates,  355(d) 

Devonshire,  manors  in  Cuniwall  belonging  to 
farm  of  sherilf  of,  266,  n. 

Disafforesting  of  Cornwall,  493.  And  set 
Cal.  Rot.  Pat.  2 

Disclaimer  of  conventionary  estate  by  non- 
claim  at  three  assessions,  M.  £.  P.^l,(f) 

Distress,  to  try  title  to  conventionary  tene- 
ment, 449* 

to  be  driven  by  conventionary,  201, 

210 

Dominns  Cornubie,  Richard  king  of  the  Ro- 
mans, 462,  n. 

John  of  Eltham,  176 

Domaines  cong^ables,  143(6) 

Domesday,  140,  146.  149,  238,  240 

Dower  ad  ostium  ecdesia^,  459 

Dropping  fines,  147 

Duchy  of  Cornwall.  See  Bla^  Prince,  Chmr- 
tert,  Conventionariet,  Duke,  Dukedem, 
Limitationt, 

land  or  not  duchy,  306,  307  (a) 

«_— .__  whether  originally  fee  simple,  346 

— ~ office,  docameuts  produced  from. 

See  Auditor. 

Dues,  division  of,  between  owner  of  soil  and 
bounder,  216 

lessee  of  duke  and 

bounder,  ib, 

Duke  of  Cornwall,  census  una  persona  cum 
lege,  224 

Dukedom  of  Cornwall,  costoro  of,  referred  to 
by  the  conventionary  tenants  as  the  basis 
of  their  title,  274.  And  tee  il\,pett  li- 
mitation, Suecestian, 

£. 

Edmund  (Plantagenet)  Earl  of  Cornwall  on 
death  of  his  father,  140, 141,  314,  334, 
340,460,461,462 

. inquisitio  post  mortem,  140,466 

proceedings  to  compel  his  executors 

to  produce  counterpart  of  gift  in  tail, 
461,462 

Elms  granted  for  repairs,  303 

Eltham,  John  of, 

gnnt,  4  Edw.  IIT.,  of  earldom  of  Corn- 
wall to,  291 

grant    5  Edw.  III.  of  assessionaUe 


manors  to,  155 
commission  from,  to  assess  his  lands, 

179.     See  further  as  to  this  prince,  pMf, 

524,   n.    Calend.  Rot.  Pat.  86,  116»b. 

188,  b.  120. 122,  b. 
Encroachments  on  lord's  wastes,  175 
Entry  in  an  account,  whereby  party  charges 

'himself  with  receipt  of  money,  evidence 

after  his  death,  270 
of  land,  164 
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Error  (or  fiilie  judgment)  upon  a  judgment 
of  the  steward  in  the  customary  court  of 
Trcmatoii  upon  a  special  verdict  as  to 
the  right  of  a  widow  seised  as  of  freehold 
for  the  term  of  her  life,  from  seven  years 
to  seven  years,  to  surrender  in  fee  to  any 
other  than  the  right  heir,  449 

Escaeta  Normannorum,  S40,  n. 

Escheat,  338,  340,  n. 

■  demised  in  conventione,  ?00 

Escbeator  of  Cornwall  appointed  by  the  earl, 
455,  n. 

beyond  Trent,  466 

Esse  (Saltash),  461 

Estate  tail  with  reversion  in  the  crown,  not 
privileged  in  respect  of  its  muniments,  225 

Esterlingi,  460,  (a) 

Estovers  claimed  by  conventionaries,  279 

Estrays,  176 

Estreat  of  fines,  &c.,  by  steward,  to  be  col- 
lected by  reeve,  and  accounted  for  at 
audit,  277 

Estwivelshire,  hundred  of,  210,  467 

Evidence  in  reply,  right  to  adduce,  139,289 

Exannual  roll,  ib. 

Exchequer,  documents  produced  from  Pipe 
roll,  288,  291 

from  King's 

Remembrancer's  office,  156,  163 

— — ^— — — _— — —  from  Trea- 
surer's Remembrancer's  office,  164,  287 
returns  of  summonses  from,  granted 


to  the  Black  Prince,  484 

of  Losiwitbiel,  duchy  muniments 


deposited  at.  208 

Exemption  from  toll,  granted  by  earl  of  Corn- 
wall, per  totam  Cornubiam,255,  n. 

Exeter,  5  marks  paid  to  King  John,  that  the 
men  of  Lid  ford  may  not  have  better 
liberties  than  the  men  of,  478,  (d) 

rents  or  fnrm  of,  granted  tn  Black 

Prince,  and  annexed  to  duchy,  479, 481 
And  see  Buhop  vf  Exeter, 

Extent  of  cruwn  manors,  under  4  Edw.  I. 
166,  167,  ]85(ft),  264,  352 

•^— —  of  lands  of  Henry  de  la  Pomeray  in 
Cornwall,  460  (e) 

F. 

Fairs  at  Lostwithiel,  140  (a).  468 
—  at  Bossinnev,  469 
False  judgment.    See  Error, 
Farlieu,  nature  of,  348,  (a) 
Farthing  of  land,  151 
Fealty  of  freeholder,  255,  n. 
-^— —  of  conventionary, 

-  of  viHein,  186 
Fee  payable  on  inrolment  of  lease  of  copper, 

219,220 
Fee-land,  216,  217,  307.  (a\  345 
— —  a  term  unknown  in  Cornwall,  307, (a) 

and  duchy  land,  216,  217,  243 

— — inaccuracy  of  this 

supposed  distinction,  307^  (a) 


Felons'  goods  granted  to  Black  Prince,  484 

collected  by  reeve,  176 

Fens,  uniformity  of  custom  in,  247 

Feodiiry  of  Cornwall,  appointed  by  the  earl, 

255,  n. 

office,  held  in  1485  by 

Sir  Richard  Eggcombe,  knight. 

Feodum  Moritoniae.     See  MoreUnu 

Feoffment  and  livery,  337 

Fern  (fcugera),  470 

Feriing  of  land,  150,  151,  (<f),  154 

Ferry  at  Penmayne,  470 

Fcudatarius  Corn u bis.     See  Feodiary^ 

Feuds,  nature  and  qnnlities  of,  154 

Fidelitas  nativi  or  villein's  fealty,  186 

Fief  bftUrd  143,(6) 

Fine,  by  the  king,  how  levied,  305,  (<2) 

by  Roger  de  Valletort^  to  Richard  carl 

of  Cornwall,  463 

of  tin,  154, 159, 160,161,162. 163. 181, 

190,  192, 195,  231, 237,  239,  244,  254, 

256,  257,  S88,  313,  314,  316,  318,  319^ 
320, 349.  350, 352, 358 

on  admission  of  conventionary  tenant, 

181 

payable  in  two  years,  181(a) 

three  years,  ib, 

six  years,  ib, 

to  be  collected  by  the  reeve,  176 

of  villein  of  slock,  193 

Fines  and  amerciaments,  505 

-^—  for  concealment,  348 

Fire-boote  claimed  by  conventionaries,  279 

Fishery,  187 

in  Tewington,  154, 165 

in  Rfslormel,  468 

in  Li&keard,  471 

in  Tibf  ste,  ibift, 

in  Calstock,  477 

Foreign  tennnt,  469 

Foresis,  ro^al,  excluded  from  grant  of  free 

warren  to  dukes  of  Cornwall,  482 
in  Cornwall,  disafforested  by  King 

John,  493.    And  see  Calend.  Rot.  Pat.  2. 
granted  to  the  Black  Prince, 


478 

Forfeiture  by  demise  for  life,  207 

by  demise  by  Treville,  •  conven- 
tionary tenant,  from  seven  years  to  seven 
years,  to  begin  after  every  survey  court 
during  his  life,  211 

by  cutting  down  oaks,  presented 


by  homage,  204 

by  dijtging  tin,  206 

by  hut  being  admitted  at  three  suc- 
cessive courts  of    assession,    M.  E.  P. 

391.  (e) 
Forfeitures  granted  to  the  Black  Prince,  and 

annexed  to  the  duchy,  484 
Formedon  in  the  reverter  by  Pomeray  and 

Corliet,  heirs  of  Vailetort,  against  the 

king,  460 
Freebench,  155,  n.  205,  274,  445, 453,  (c) 
Freeholders  239,  240,  243,   259,  310,  313, 

314,  315, 318,  320,  333,  352,  357,  360 
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Freeholders,  first  noticed  in  an  assession  roil,  9 
Edw.  IV.  SCO 

in  the  afoession  rolls 

of  Tcwingtim,  Hen.  VII.  202 

" (frank-tenants  or  tenants  de  frank- 
tenement,)  distinguished  from  "  free 
tenants/'  507,  n. 

(in  point  of  interest)  holding  by 

copy  of  conrt  roll,  337 

Freestone,  stone  qnarry  called,  202 

Free  convention.     See  Conventianary, 

Free  warren  granted  to  the  dukes  of  Corn- 
wall, 480 

Frith-boote,  cJauu  of,  279 

G. 

Garciones,  157.     And  Me  Chevage, 

Caageor,  appointed  by  the  earls  of  Cornwall, 
255,  n. 

Gaveston,  Piers  de,  grantee  of  earldom  of 
Cornwall,  154 

— — marries  Margaret,  widow 

of  earl  Edmund,  155.  465 

Gayt,  de,  court  at  Launcestun  so  called, 
476,  n. 

Gloucester,  Hugh  de  Audeley,  eurl  of,  in  right 
of  his  wile  Margaret,  daughter  of  Gilbert 
de  Clare,  earl  of  Gloucester,  465 

Grampound,  Grantpound  or  Punsmur,  bo- 
rough of,  parcel  of  assessionable  manor 
of  Tybeste. 

— T— —  an  escheat  to  Henry  III.  141 

■        granted  to  earl  Richard,  ibid. 

held  temp.  Edw.  I.  by  earl  Ed- 
round,  142 

survey  gf,  in  1300,  on  death  of 

earl  Edmund,  471 

agreement  with  the  earl's  council 


by  burgesses  of,  to  hold  in  fee   farm, 
lands  previously  held  in  convention,  189 
granted  to  Block  Prince,  and  an- 


^  — _ ,  _ 

neied  to  duchy  of  Cornwall,  476 
Qrant  of  pardon  and  immunities  to  the  tin- 
ners, bounders  and  possessors  of  works 
of  tin,  anno  23  Hen.  VIl.  494 
Gresharo  (^u.  grassum)  fines,  147 

H. 

Hawenpr  of  Cornwall,  appointed  by  the  earl, 

255,  n. 
Hellesbury,  park  of,  granted  to  the  Blick 

Prince,  477 
Helleston  in  Kerrier,  manor  of,  (qu.  or  Hel- 

leston  in  Trig,)  ancient  demesne,  230, 

233(a) 
"""-— ,  held  by  earl  Edmund, 

temp.  Edw.  I.  142 

,  granted    to  the   Black 


Prince,  and  united  to  the  duchy,  476 
Helleston  in  Trig,  manor  of,  (qu,  or  Helleston 

in  Kerrier,)  ancient  demesne,  320 
— held  by  earl  Edmund,  temp.  Edw. 

I.  142 


Helleston,  sanrey  of,  upon  death  of  earl  Ed- 
mund in  1300,  470 

granted  to  the  Black  Prince,  477 

Helyn<;stone,  stone  quarry  called,  202,  292» 
504 

Henry  (Planta  genet),  eldest  son  of  Richard 
earl  of  Cornwall,  married  to  Constance, 
daughter  of  Gaston,  viscount  of  B^aru, 
53  Hen.  Ill,  Cal.  Rot.  Pat.  42  b.  M.  18; 
et  vide  ibid.  41  b.  M.  9;  44  b.  M.  25. 

slain  at  Viterbo  In  the  life  time  of 

his  father,  460 

Heriot,  160,  162, 176,  194,  210,  274,  275, 
277,  503,  505 

one  accepted  for  two  tenements,  198 

Hide  of  land,  468  (a) 

Holdings,  conventionary  tennfes  so  denorai'- 
uated,  355,  n. 

Homage,  presentment  by,  206 

tenure  by,  257  (a) 

Honey,  154,  470,  471 

Honor,  iiitirety  of  customs  pervading,  248 

—-  of  Cardinan,  475  (fr) 

Launceston,  476  (a) 

Tiematon,  475  (6) 

Horlock,  Thomas,  land  previously  held  in 
libera  con  ventione  taken  in  natlvik  conveii- 
tione  by,  M.  E.  P.  376 

Houncs  of  stannary,  46R 

Hundred  courts  granted  to  the  Black  Prince, 
483 

-  bailiwick  of,  granted  tn  cenventionet 


193 


rolls,.  140,  146 


by  charter,  471 


Hundreduro,  consuetudo  pro  libere  portando 
ad,  469 

I. 

Identity  of  tenures  of  manors,  230 
Impotentiam,  removal  of  conventionary  tenant 

propter,  188,  189,  194 
Indentures  between  lord  and  tenant,  148 
conventionary  tenements  to  be  let 

by,  or  by  inrolments,  180,  351 
Information  against  disturbers  of  duchy  les- 
sees, 2  Geo.  III.  227,  228 
exhibited  in  the  exchequer  by  the 

Duke's  attorney  general,  ratione  prero- 

gativsp,  220 
Inhabit,  obligation  of  conventionary  tenants 

to,  203,  210,  211,238 
Inheritance,  peculiar  mode  of,  in  the  descent 

of  the  Duchy  of  Cornwall.  See  UmiMioH. 
—— in  the  customary  tenures  in  the 

assessionable  manors, 
Inquisitio  post  mortem,  237,  466,  310,  314, 

348 

comitis  Richardi,  not  found,  142 

Edmundi,  141,  142,  466 

Henrici  de  Bodrugan,  507,  n. 

Othonis  de  Bodrugan,  16, 

Johanns  ducisse  dotisss  Comnbkr, 


M.  E.  P.  393  (i) 


TSB  DUCBV  or  CORNWALL. 


617 


Inqah&tio-pMt  nortem,  Banulphi  4e  TrenabA, 
iMiivi  de  sliptfe,  coram  aisestoribus,  193 
Iiiqiiui(i«n  «•  to  tbe  liiDg's  demeioes,  140 
— —  before  aai^eisors,  193 

auditor,  195 

-  talpen  ai  Launceston  castle,  de  curia 


vocat.  de  Gaj^^  476,  n. 

pMft  mortem,    fiee  Inquisitio, 


lorolment  in  the  assetuou  roll,  cuatoroarj  te- 
nants to  take  their  tenements  in  conven- 
tione  by,  or  by  indentures,  180,  351 

— in  the  auditor's  office, 

«-  of  lease,  admissibility  of,  in  evi- 
dence, 3)7,  226, 228 

said   to  be  in  nature  of 


counterpart,  220 

of  copper  mines  on  pain  of 


nullity^  217,  219 


fee 


pay. 


able  on,  220 

Institution^  convenanderes  des  domaines  con- 
g&ibles  du  ducli^  de  Bretagne,  142,  n. 

laterassessiun,  or  interval  between  tlie  hold- 
ing of  the  septennial  assession  courts . 

condilioiial  underletting  of  con- 

ventionary  lands  to  continue  during,  500 
327 

conditional  transfers  permitted 


during,  360 


—— — — memoran- 

dums  of,  entered  in  court  roll,  ratified  by 
insertion  in  assession  roll,  Und. 
Interassessional  courts,  356,  n. 

proceedings,  360 

Interlineations  in  assession  rolls,  327 

. !n  answers  to  articles  278,  (c) 

Intermediate  courts,  350 

Interrogatories,  271 .    See  Article$. 

Interruption  to  duchy  lessees,  345 

Intire  district,  assessionable  manors  described 

as  forming  an,  248 
Irish  leaseholds,  331 

Isabella,  queen  of  Edw.  II.  grantee  of  shriev- 
alty and  manors  during  pleasure,  (11 
Edw.  II.)  155 

— '  endowed  of  earldom  of  Cornwall,  (1 
Edw.  III.)  464 

extent  of  her  lands  then  (1  Edw.  III.) 


in  the  king's  hands,  164 
-^  endeavours  to  compromise  the  claim 
of  the  heirs  of  Valletort,  464 
character  of,  317 


Issues  of  the  manor  of  Tyntagel,  156 
— ^— — ^— —  Tewington,  163 

■ to  be  collected  by  the 

reeve,  176 
Istle worth.     See  Syan, 

J. 
Jura  regalia,  218,  222,  255,  n. 
Justices  of  Wales,  commanded  to  deliver  sei- 
sin of  the  principality  to  the  BlackPrince. 

K. 

King.     See  Prerogative. 

King's  Remembrancer's  office,  the  proper  de- 


pository ei  4ceoiiiit«  rendered  bj  miBii- 

ters  of  tiie  king'ttereiroe,  156  (•) 
King-t  Remembrancer'a  offioe,  records  from. 

See  Exekequar. 
Kingdom  of  Cornwall,  255 
Knaresborough,  held  by  earl  Edmund  temp. 

mortis,  1  Cal.  Inq.  post  mortem,  159 
commission  of  John  of  ERIiam 

issued  at,  180 

granted  to  the  Black  Mnce, 


sabject  to  the  life  estate  of  his  mother, 

queen    Philippa,    send   annexed  to  tiie 

duchy  of  Cornwall,  478 
Knigfaf  s  fees  usoally  placed  at  the  end  of 

extents,  1457,  n. 
Knowledge  money,  175.    See  ReeogniuKKe, 

L. 

Lamellyn,  conveiftionary  tenement  of,  28^, 

296,  297.    And  tee  Nantmellyn. 
Lancaster,  auditor  of  duchy  of,  218 

Launceneton.      ) 

Land  taken  by  a  freeman  in  free  convention 
during  minority  of  issue  of  villein  conven- 
tionary,  190.  193 

in  frank  fee  held  of  a  manor  which  is  an- 
cient demesne,  230,  n. 

Landyok,  152,  469, 470 

Launceston  Castle,  granted  to  Black  Prince, 
155,  477 

rent  reserved  payable  at, 

467,  476  (a) 

constableship  of,  507,  n. 

honor  of,  476  (a) 

tenure  in  Cbpite  of  lands 

in  Devon,  as  of,  489 

courts  of,  power  of  earl 


over,  M.E.P.  449,  n. 

—  and  town,  extent  of,  in 


1300,467 

borough,  held  by  burgesses  at 


fee  (arm,  ib, 

prior  of,  468 


Lead  mine,  294 

Lease  under  duchy  seal, not  affected  by  demise 
ofdulce,  226 

covenant  in,  not  to  enter  lands  until  set- 
tlement with  tenants,  or  determination  of 
duke's  council,  226 

— —  not  to  compound  in  case  of 

suit  without  licence  of  duke's  council,  227 

fine  paid  upon  renewal  of,  to  remain  in 

hands  of  duchy  receiver  pending  a  suit 
touching  the  duke's  rights  to  minerals, 
227 

by  conventionaries,  for  years  and  for 

lives  without  licence,  211,  283 

of  copper  and  other  minerals  by  Dukes 

of  CornwaU  :— 8  WiU.  III.  217 

'    4  Geo.  I.  ibid. 

16  Geo.  IL  226 


—  3  Geo.  IIL  227 

—  28 228 

—  49 —  iWd. 

_  50 ibid. 
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Lease  by  duchj  lessees,  1  Geo.  IV.  229          I  Lwtwithiel,  houses  of  »t«»i«ry  ttiepe,  4jM 
Leaseholders  (misprinted  landholders,)  within lield   by   Robert  de  Cardinan, 


a  manor  which  is  ancient  demesne,  not 
tenantt  in  ancient  demnne,  230,  (a),  249 

Letter,  the  lord's,  188 

Letters  patent,  482,  485 

Libert  convcntione,  tenure  in.    See  Conven- 
tionariet, 

Libcri  tenentes  (free  tenants),  distinguished 
from  libere  tenentes  (freeholders),  507, n. 

Licence,  191,  194,  194,  n.  227,  275.  337  (J>) 

Udford  Castle,  custom   as  to  passing  free- 
holds in,  by  soi render,  357 

, granted  to  Hugh  de  Aude- 

ley  and  Margaret  his  wife,  described  (by 
Edw.  II.)  as  neptis  nostra,  quondam  uxor 
Petri  de  Gaveston,  nuper  comitis  Cor- 
nubisB,  3S7(c),479 

-  granted,  (subject  to  the  life 


estate  of  Margaret,)  to  the  Black  Prince 
and  united  to  the  duchy  of  Cornwall,  478 

Limitation,  peculiar,  of  the  duchy  of  Com 
wall  to  the  Black  Prince  and  the  eldest 
sons  of  him  and  his  heirs,  kings  of  Eng- 
land,* (such  sons  being)  heirs  apparent 
to  the  kingdom  of  England,  478  (a) 

Lincohi,John  de  la  Pole,  earl  of,  (nephew, 
and  designated  successor  of  Richard  III. 
after  the  death  of  his  son)  assisted  by 
Henry  de  Bodrugan  at  the  battle  of 
Stoke,  1487,  (where  theeari  was  killed,). 
507,  n. 

Dskeard,  assessionable  manor  of, 

granted  by  Hen.  III.  to  earl  Richard, 

141 
held,  4  Edw.  I.  by  cari  Edmund, 

ibid, 

held  by  eari  Edmund,  temp,  mor- 
tis (28  Edw.  I.)  142 

held,  33  Edw.  I.  by  Nicholas  de 

Trenoda,  477,  (6) 

held.  17  Edw.  II.  by  John  Cut  de 

Pemec,  ib, 

held,  18  Edw.  II.  by  Nicholas  de 

Trenoda,  ib. 

..... granted  to  Black  Prince  and  annexed 

to  duchv,  460 

duchy  audit  held  ot,  in  1633,  177, 

359 
protestation  ofconventionary  tenants 

at  audit  held  at,  ibid. 
Lives,  grant  of  lands  in  convention  for,  185, 194 

■         charter  to  conventionarics  for,  194 

Lord  High  Treasurer,  170 

Lostwithiel,  borough  of,  parcel  of  manor  of 

Restormel.  .    . 
in  the  hands  of  a  subject  witlnn 

legal  memory,  141.  (M.  233,  (6) 

fairs  granted   there,    6  Rich.  I. 


141  (6).  468 

exchequer  of,  208 

prison  of  the   stannaries 


kept 


temp.  Rich.  I.  and  Hen.  IIL  141  (a) 

held,  4  Edw.  I.  by  earl  Edmund, 

survey  of.  in  1300,  on  death  of 


141 


eari  Edmund.  142,  472 

granted  to  tlie  Black  Prince,  476 


there. 


Lyskereth.     Set  Litktard. 


M. 

Mandamus  for  inspection  of  rolls,  296 
Manganese  mine  stopped  by  conventionary 

tenants,  254 
Manor  defined,  353,  n. 

how  distinguished  in  Domesday.  240 

Manuring  land,  obligation  of  convcnUonary 

tenants  as  to,  160  ^  , 

Memorial  presented  at  duchy  audit  at  Ds- 
keard,  by  conventionary  tenants,  upon 
an  interruption  occurring  in  the  holding 
of  the  septennial  courts  of  assesiion,  1 77, 

359 
Merger,  earidora  of  Cornwall  did  not  merge 

in  the  crown,  255,  n. 
Merthyn  tenement.  295,  296,  352 
MilldamofTalcarne.  469 
Mills  in  Tewington,  155 
in  Trematon,  services  and  works  belong- 
ing to,  205 
Millstones  found  within  assessionable  manors 

accounted  for  to  the  lord, 
Minerals,  right  to,  as  between  lord  and  cus- 
tomary tenant,  339,  341 ,  344 

reserved    out   of  conveyance   of 

manor  of  Tewington,  280 
Mines  granted  to  the  Black  Prince,  246 

to  Richard  of  Bordeaux,  155,  246 

lessees  of,  not  to  compound  with  occu- 
piers of  surface,  227 
Mining  districts,  uniformity  of  customs  in, 

247 
Minister's  accounts,  312,  318.  341 
Minority  of  issue  of  vilU'in,  lands  held  in  Uber* 

convenlione  during,  190 
Mode  of  acquiring  a  right  to  tin  bounds,  497 
Modus  decimandi.  325 
Monstraunce  de  droit,  305.  (c) 

.^__ . wherein  it  was  held  that 

the  king,  reversioner  in  fee.  was  bound 
by  the  warranty  with  aj^sets  of  his  ances- 
tor, the  eari  of  Cornwall,  tenant  in  tail, 

498 
Monslravenint,  writ  of,  for  tenants  in  socap 

of  base  tenure  within  manor  which  u 

ancient  demesne,  231,  n. 
Moresk,  assessionable  manor  of.  said  to  be 

ancient  demesne.  Abb.  Rot.  Orig.  voU  i- 

128  ^ 

an  escheat  to  Henry  III.  141,  259 

-« granted  to  eari  Richard,  141 


Sec  a  grant  by  Henry  III.  to  his  son  Edward  and  his  heirs,  king$  of  England,  so  that 
the  lands  be  never  severed  from  the  crown.     And  see  pott^  521,  n. 
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Moresk,  held  temp.  Edw.  I.  by  earl  Edmand, 

14S 
survey  of  in  1300,  on  death  of  earl 

Edmund,  473 
held,  3«  Edw.  I.  by  Thomas  Dewy, 

476  (d) 

granted  to  the  Black  Prince,    and 


united  to  tlie  duchy,  476 
Moretun,  Robert  earl  of  (coniie  de  Mortagne^ 

comes  Mori toniae, ill  Normandy)  and  earl 

of  Cornwall  (1080),  140,  145,  146  (o), 

149 

• •  Tremeton  and  Calstock  held  of,  140 

fee  of,  lands  which  had  belonged 

to  this  earldom  so  designated,  475  (fr) 
John,  earl  of,  and  earl  of  Cornwall, 


(afterwards  king  of  England),  475  (6) 
Multure,  470,  471,  472 
Mundic,  916 
Municipium,  duchy   manors    spoken  of,  as 

forming  a,  243 
Murdra,   (q.  d.  amercements  for    murder,) 

granted  to  the  Black  Prince,  484 

N. 

Najara,  battle  of,  199,  n. 

Nansmfllyn,  conventionary  tenement  of,  287, 

295  (rf),  996,  297,  336,  352, 353.     And 

Kt  LameUyn, 
Nativk  conventione.    See  Conventionaries. 
Neife,  emancipated  by  marrying  a  freeman, 

194 

terre,  M.  E.  P.  3 

New  houses,  175 

increase,  182,  IBS,  184,  185,  186 

— ^  knowledge  money,  175,  274,  276,  359 

value  of  bi*nefice8,  325 

Normans,  escheat  of  lands  of,  141 
Northumberland,  earldom  of  242 
— — kingdom  of, 

O. 

Old  knowledge,  358,  359,  360.  And  tee  Re- 
a)gmtance. 

Order  of  Court  of  Exchequer  upon  an  infor- 
mation against  disturbers  of  duchy  lessees 
of  cu|)per,  499 

Outbidding,  upon  an  assesslonary  of  conven- 
tionarv  tenements,  238 

Outlawries  pardoned  by  earls  of  Cornwall, 
155,  n. 

P. 

Pannage,  154,  468 
Parcel  (parct'lla)  of  land,  469 
— —  (particula)  of  waste,  471 
Parliament,    liberty   to   send    burgesses   to, 
granted  by  phHs  of  Cornwall,  255,  n. 

y    pniceedings  in,  with  reference  to 

a  forcible  entry  into  a  tin  mine,  408 
of  the  stannaries,  213 


Parliumentary  survey,  17 1,  232,  234,  236. 
237,  240,  243,  254,  307,  323,  324, 326, 
357,  359 


Parliamentary  sunrey,  objects  of,  S24 

— — — — • of  assessionahle  duchy 

manors,  173, 

■  enumeration  of  freeholders,  i6. 

fines  payable  by, 

174 

.  reliefs,  176 

rents    of    assise^ 

M.  E.  P.  287 
,     of   conventionary    tc« 
mints  of   mheritance, 
174 

heriots     payable 

by, 176 

customary  Q>nr8e 

of  descent  amoiiga 
ibid, 

— of  pastures,  M.  £.  P, 

287 

of  quarries,  ibid, 

of  royalties,  ibid, 

of  customs,  tMd. 

• to  hold  courts  of 

assession  everjt 
seven  years,  courts 
leet  twice  a  year, 
courts  baron  every 
three  weeks,  176 

to  present  reeve,  ibidm 

his  duties,  Und. 


to  present  viewers  of 
reparations,  ibid. 

tithingman,  ibid, 

lieadle,  ibid. 


— — valuation  of  the  lord's 

timber  in,  M.  E.  P.  389 
Particula  vasti,  470 
Pelmurgh,   Helaton  in  Kerrier,  lands  in  the 

hands  of  the  lord,  let  with  others  in  the 

hands  of  free  conventionariea,  M.  E.  P. 

366 
Pengkneth,  manor  of,  held  by  earl  Edmund 

temp.  Edw.  L  142 
survey  of,  on    death  of    earl 

Edmund  in  1300,  472 

granted  to  the  Black  Prince  and 


annexed  to  the  duchy,  476 

lease  of  minerals  in,  228 

answers  of  tenants  to  interroga- 


tories administered  by  commissioners  in 
1570,  273 
Penlyn,  assessionahle  manor  of,  a  manor  in 
ancient  demesne,  233,  (a) 

held  by  John  de  Beaupr6,  4  Edw.  I. 


141 


held  by  earl  Edmund,  temp,  mortis, 
142 

—  survey  of  in  1300,  on  death  of  earl 
Edmund,  473 

—  held  bv  John  de  Pvnliam,  8  Edw. 
III.  476  (c) 

—  granted  to  the  Black  Prince,  476 

—  lease  of  minerals  in,  228 

—  answer  of  tenants  to  articles,  in  1569 
and  1570.  273 
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PemiMiyB,  huaiet  of,  f75 

■         m  ewheat  to  Henry  III.  as  term 
NonnaoRvrani,  141 

gnnted  by  Henry  III.  to  earl  Ri- 


held,  4  £dw.  I.  by  earl  Edmund, 
held  by  earl  Edmund,  temp,  mortta-,' 


ibid. 


(f%  Edw.  I.),  142 

surrey  of  on  death  of  earl  Edmnnd 


in  ISOO,  470 

granted  to  the  Black  Prince,  and 


united  to  the  docliy  of  Cornwall,  46 
Perception  of  toU  of  copper  by  dnchy  lessee, 

169,  f7S 
WmoHcy  of  profits  below  the  surface,  244 
Perquisites  of  ooorts,  154,163,  164 

■    ...  granted  to  the  Black  Prince,  480 
Pestilence,  death  of  conventionary  tenants  by, 

195 
Peters,  a  conventionary  tenant,  forfeiture  by, 

for  neglecting  to  retake  his  tenure  at 

three  aasession  courts,  M.E.  P.  391  (e) 
Petition  of  Edward  Prince  of  Wales  (son  of 

Henry  VI.)  in  which  (he  three  charters 

granted  to  the  Black  Prince  are  set  out, 

474 

of  right,  305.  (i) 

.   .■ ^  in  the  nature  of  a  formedon 

in  the  reverter,  449 

continuances  in,  465 


PhilipM  of  Hainault,  queen  of  Ed  w.  111.    Set 

A  MU  mb&l'OHIgh, 

Pipe  rofli  of  the  Exchequer,  «91,  312 

"   ■  of  manor  of  Taunton  Deane,  348,  (a) 

Pledges,  «83,  284,  285,  286,  287 

to  repair,  338 

Plot  of  land  (placea),  470 

Pontrouf,  (orampoond,)  borough  of,  held  by 
Eari  Edmund,  142 

Poudre,  bailiwick  of,  granted  in  conventione, 

193 

held  by  charter,  471 


hundred  of,  471 


Poverty,  abandonment  of  conventionary  tene- 
ments by  reason  of,  195,  196,  199 

Praerogativft  regis,  statute  of,  246,  353,  n. 

Prerogative  of  the  king,  in  respect  of  the 
removal  of  causes  into  the  Exchequer, 

S05.(c) 
— how  far  extending  to 

duchy  of  Cornwall,  221 

of  the  duke  to  proceed  ex  officio 


by  his  attorney  general,  220 

to  wardship  of  lieir  hold- 


ing by  posteriority,  221 
Presentment  by  convocation  of  tinners,  213, 

497 
Presumption  of  grant  of  shore,  329,  n, 
—.-. of  statute,  severing  shore  from 

duchy  of  Cornwall,  329,  n. 

giving  right  of  perpe- 


tual renewal,  230 

as  to  officers  acting  according  to 


Prior  of  Lmnceitoa.  468 

T3  wardreath,  fine  of  tin  payabk  for 

lands  of,  id  Tcwiiistoii,  162 
Prisage  of  wines  granted  to  <Im  duka  of  <^ni- 

wali,477 
Privy  seal  for  holding  convocation- ctf  timers, 

213, 49r 
Procedendo  in  a  petition  «€  right,  461 
Protestation  by  pkdntkF  in  a  moiistrBaiioe  de 

droit,  491,  499 
Porveyanocs  by  -sheriff  of  Cornwall,  against 

the  coming  of  the  earl,  266,  n. 

Q. 

Quarries,  202, 274,  6,  9^  299,  JOO,  5, 9,  358 
Quia  emptores,  statute  of,  246,  261 ,  353,  n. 
Qaietns,  477  (c) 
Quit  rent,  315 

R. 

Receiver  General,  appointed  by  ewl,  355.  n. 

" —  depositary,  pendente  lite, 

of  fine  on  reilcwaf,  227 
Receivers'  aeconnts  25  Edw.  t.  312,  347,  318 

23  Hen.  VII.,  203 

Recognizance,  recognition  or  acknowledg- 
ment or  knowledge  of  conventionary 
tenants,  161,  175,  274,  276,  358,  359, 
360 

of  freeholders,  159 

of  villein  conventionariea,  162 

of  vilktns  of  stock,  162 

Record  office  in  the  Tower,  documents  pro- 
duced from,  141, 155 
Redditus  mobiles,  contrasted  with  rents  «f 

atsiae,  312 
Re-entry  where  no  suffictcat  distress,  191 ,  197 

on  breach  of  covenant,  204 

Reeve,  160,  162, 184,  201,  210,  456 

in  assessionable  manors, 

to  be  elected  and  presented  from  and 

by  the  customary  tennnts  in  the  asses- 
sionable manors,  176 

-,  as  well  the  free  convcn- 


t!onaries,  160, 


as  also  the  vil- 


lein conventionaries,  162 
—  duties  of,  170 

accounts  of.    See  Aceaunth. 


duty,  225 


Reliefs,  163,176,505 

Rellaton,  assessionable  manor  of,  granted  by 

Henry  III.  to  his  brother  earl  Richard, 

141 
held  by  earl  Edmund  temp.  Edw. 

I.  142 

included  with  Ty  wemhaiil  in  sur- 
vey in  1.300,  on  death  of  earl  Ed- 
mund, 472 

purparty   of,  held  by  Roger  de 


Okebeare,  temp.  Edw.  II.  477,  n. 

granted  to  the  Black  Prince,  Ad 


annexed  to  the  duchy  of  Cornwall,  477 
Remainder  over  upon  breach  of  covenant  by 

conventionary  tenant,  204 
Removal  of  causes  which  touch  the  preroga- 
tive into  the  exchequer,  305,  {e) 
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RenU  uf  assise,  190,  287, 289, 310, 311, 312, 

313,315,313,318,347 
Rents  of  freeholders  holding  of  the  manor  of 

Tewington,  507 
—  of  fiee  and  villein  conventionaries  in 

Tewington,  506 
Reparations  of  convendonary  tenements, 
liability  of  tenants  to,  160,  201, 

276,  356.  357 

pledges  for,  283,  286 

viewers  of,  176.  276,  338,  359 

aiuerciaments  for  neglect  of,  302 


—  forfeiture  for  neglect  of,  204 


Residence  of  conventionary  on  tenement,  203, 
210,211,288 

Resistance  todochy  lessees  in  Calstock,  291 

Tywemhail,  499 

RestorrocI,  castle  and  assessiomble  manor  of, 
with  the  borough  of  Lostwithicl,  292,(6) 

survey  of  in  1300,  468 

cnstomofaleiii,  s6. 

<ock9hete»  in  park  there,  i6. 

— gvanled  to  tlic  B4ack  Prmce^  47d 

held  by-  Robeit  earl  of  Mureton 

and  Cornwall^  of  Wiliiam  I.  149 

held  of  Henry  III.  in  chief  by  Ro- 
bert de  Cardinan,  141*  146 

held  by  earl  Edmund,  4  Edw.  I. 


by  conveyMicc  from  IsokJa  deOardinsn, 
146 

lease  of  mineraJs^in,  226- 

answers  of  tenants  to  Interrogatories 


in  1570,  273 

Retorn  of  writs,  appendant  to>  earldom  of 
Cornwall,  255,  n. 

■ granted  to  the  dukes  aX  Corn- 
wall by  the  second  charter  of  Edw.  lii. 
486 

Richard  (Plantagenet),  brother  of  Henry  III. 

committee  of  earldom  of  Cornwalt, 

1225,  459 

earl  of  Cornwall,  1231,  i6. 

grantee  of  Lid  ford  and  Dartmoor, 


340,  459 

—  grantee  of  Moresk,  Tibet!,  Clyraes- 
land,  RellatoD,  and  Penmayne,  141 

—  gmntee  of  Corsham,  334,  340 
donee  (by  Roger  de  Valletort)  of  Tre- 


maton  and  Calstuck,  in  tail,  14I,46l-,&c. 
—  takes  with  him  to  Germany  tfairty- 
two  waggons  laden  with  gold  and  ster- 
lings, 460 

elected  (January,  1257)  and  crowned 


(May,  1257)  king  of  the  Romans,  459 
Rod,  the,'tenants  admitted  by,  hold  by  base 

tenure,  337,  (ft) 

■  conventionnries  admitted  by,  281 
Rolls.     Set  Auetdon  Rolls,  Coram  Rege  Roll, 

Court  RUU,  Mandamus, 
Royalties  of  the  earls  and  dukes  of  Cornwall, 

218,  222,  255,  n.» 

S. 
St.  Aostel,  300,  318,  319 


St.  Austel,  court  held  there,  281,  289,  963, 

284,  298,  299,  503 
St.  Blazey,  284,  286 
Sale  of  Tewington  to  Mr.  Rashleigh,  280 
Saltash,  borough  uf,  142,  461,  467 
Schedules  annexed  to  the  petition  of  Edward 

Prince  of  Wales,  (son  of  Hen.  VI.),  490 
School,  sons  of  villeins  not  to  be  sent  to,  194 
Scutage  of  dukedom  granted  to  the  Black 

Prince,  488 
Seal,  duchy,  ^6 
Search  for  original  lease,  224 
Seigniory,  Cornwall  called  a,  179, 409»  IL 
Septennial  assession,  300 

court,  261 

tenure,  261,328,  350,  353^361 

Sequela  (issue)  of  a  villein,  190 

Session  rolls^  assession  rolls  so  denominated, 

210 
Sets  (leases)  of  copper  mines  from  duchy  les- 
sees, 270,  283 
Setthig,  a  customary,  the  granting  of  land  tb 

hold  in  conventwng,  so  denominated,  211 
Severn,  uniformity  of  custom  in  manors,  od^ 

joining,  247 
Shore  of  navigable  river,  property  in,  329,  n« 
Sheriff  of  Cornwall  to  be  nominated  by  the 

king,   out   of   persons  elected  by  the 

county,  493 
,  bis  account*  16  &  17  Edw. 

II.  287 
excused  from  rendering  lii 

the  Exchequer  by  reason  of  bis  being 

detained  in  Cornwall  to  make  purvey* 

ances  (provideniias)  against  the  comii^ 

of  the  Earl,  260,  n. 
Shrievalty  uf  Cornwall;  appendant  to'the  eail- 

dum  of  Cornwall,  255,  n. 
granted  tor  qneen  IM- 

beHa,  155 


granted  to  the  Bladk 

Prince,  and  annexed  to  the  duchy,  480 
Slate,  307,  363 
-^ —  quarry,  294 
Socage  in  frank  tenure,  230,  n. 

in  ancient  tenure,  Utid. 

*-  of  base  tenure  within  manor  wMch  Is 


ancient  demesne,  ibid'. 
Sp#cial  court,  281,285,  287,  454 
S tannage,  502 
Stannary,  290,    And  see  Tin, 

houses  of,  4*48 

Stake-boote,  269 

SierHngs,  460  (a) 

Steward  of  the  king's  manors  citra  TVentam, 

164,  n.  168 

of  Cornwall,  288,  290,  291,  445/546 

Stewards'  accounts.    See  AccovnU. 

books  vouched  by  conventlonaries, 

278 

Stoke  Clirosland.    See  CUnmeJand. 
Stone  quarries,  202,  292,  305  504 


*  See  grant  by  Hen.  III.  of  forest  of  Deane,  &c  to  Prince  Edward  in  fee,  ita  quod  nen  tepft* 
rentur  a  cmmA,    Cal.  Rot.  Pat.  39,  44 
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Saccetnon  of  «arU  and  dukes  of  Cornwall, 

from  the  Norman  Conquest,  table  siiew- 

ing,  M.  E.P.  3y2 
Suliage  in  the  naler  uf  Fawe,  468 
Surrender  by  conventionaries,  stipulation  for 

at  the  end  of  term,  188 
— to  the  use  of  a 

surrenderee,  280,  n.  336 

by  the  rod,  a  badge  of  base  tenure. 


337  (6) 

of  m  freehold  (in  point  of  interest) 


337 
Surrenderee  takes  whole  estate  of  surrenderor, 

though  admitted  by  the  lord.  280,  n. 
Survey  courts,       >  a&session  courts  so  called. 
Surveying  courts,  y      211,  503 
Syon,  convent  of,  manor  of  isleworth  severed 
from  duchy  and  granted  to,  479 

T. 

Table,  shewing  the  variation  and  apporUon- 
meut  of  the  rents  and  fines  of  the  con- 
ventionary  tenement  of  Lamellyn,  508 

Tail,  grant  to'earl  Richard  in,  142,  459,461, 
467 

demise  to  villein  conventionary  io,  204 

Tallage,  189,  337,  n. 

Talskedy,  not  a  manor,  253 

— tenements  in,  held  by  earl  Ed- 
mund, 142 

survey  of,  upon  death  of  earl  Ed- 


mund, 472 


granted  to  the  Black 
Prince,  and  united  to  the  duchy,  477 

Tannton  Deane,  customs  of  manor  of,  348,  n. 

Tenant  right  manors,  144, 145 

foreign,  469 

Tenements.     See  Conventionary  Tenementi. 

or  tenures  unlet,  187.  188,  329 

Tenure  for  joint  lives  of  lord  and  tenant,  149 

— —  whether  to  be  proved  beyond  legal 
memory,  244 

identity  of,  230 

Coniish,  (or  Cornish  measure,)  181 


Terra  Normannorum,  141 

Terra  regis,  in  doomsday,  140,  149,  2^0 

Edwardi,  240 

Tewington,  a  manor  in  ancient  demesne,  130, 

233  (a),  240 
.  not  held  with  the  other  assession- 

able  manors  until  after  time  of  memory, 

233 

given  by  Hen.  III.  to  carl  Richard, 


140 


held  by  Earl  Edmund,  4  Edw.  I. 
and  temp,  mortis,  (28  Edw.  I.)  141 

granted  to  the  Black  Prince,  and 


Tewington,  honor  of,  475  (6) 

given  by  Henry  111.  to  his  brother 

earl  Richard,  140 

held  by  earl  Edmund,  temp.  Edw. 


I.,  142 

Tewington,  survey  of,  in  1300,  on  death  of 
earl  Edmund,  l.i3,  473 

granted  to  Piers  de  Gaveaten  io 


(«e,  154 


to  Piers  de  Gaveston 


Margaret  his  wife,  155 

to  queen  Isabella  during 


pleasure,  ib. 
Tewington,  granted  to  tlie  BlaciL  Prince  and 

annexed  to  duchy,  476 
sold,  witti  a  reservation  of  minerals, 

to  Rashleigh,  under  land-lax  redemption 

acts,  280 

lease  of  minerals  in,  228 

court  rolls  of,  232 

fine  of  tin  in,  237,  239,  288 

— — accustomed  rent  in.  237 

freeholders  in  tenure  in,  169,  507 

answers  of  conventionary  tenants  to 

interrogatories  in  1750,  273 
'  rents  of  assise,  287,  289 

toll  tin,  288 

berbiage,  288, 289 

tithes  paid  for,  288 


Tibeste.    See  Tybette. 

Timber,  309,  336, 504 

sale  of,  by  a  cooventiooary  tenant, 

283, 293 
Tin,  commission  to  purchase  the  whole  to  the 

king's  use,  496,  u.* 

bill,  215 

rough,  ib, 

sel  1,  ib. 

stamped,  ib. 

stream  work,  216,  279 

works,  276, 279 

Tinners,  charters  to,  493,  494^  496  (a) 

convocations  of,  497 

Tithe  of  berbiage,  288,  289 

of  tin,  granted  to  the  bishop  of  Exeter, 

466,  n. 

Tithingman,  176.    See  Decennary. 

Toll  book,  267 

of  copper,  S6S 

of  tin.  190, 193,  213,214, 215, 288, 289, 

340,341,362, 

in  Helleston  in  Kerrier,  188 

— — ^ Tewington,  154,  163 

tin  paid  to  lord,  276,  350 

demised  in  conventione,  188 

— with  a  blowing- 
house,  193 


united  to  the  duchy,  476 

*  Rex  confirmavit  indenturam  factam  inter  Principem  Walliae  Ducero  ComobisB,  et  Tide- 
roannom  de  Limbergh,  per  quam  Priiiceps  tradidit  ad  firmaro  dicto  Tidemanno  pro  tribus 
annis,  cunagium  stannarias  totius  ducatus  ComubisB,  unacuro  proficoo  et  emptione  totios 
stanni  tam  infra  dictum  ducatnm  quam  comitatum  Devon',  reddend'  Princlpi  mille  marcas 
prae  manibus   et  mille  marcas   per  annum.    Cal.  Rot.  Pat  155.    And  see  ante,  195,  (c). 
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Toiler  under  dachjf  lessees,  receipt  of  toll  bv» 

229 
ToU-tliorongh,  exemption  from,  granted  bjf 

earl  ol  Cornwall,  155,  n. 
Towari  (or  Tew^u)  conveniionary  tenement 

of,  283,  284,  285,  357 
Tower.    See  Record  Office. 

Town,  taken  in  conventione,  206 

Transcript  of  fine  levied  bj  Roser  de  Valletort 
to  Richard,  king  of  the  Romans,  before 
justices  in  ejfre  at  Exeter,  brought  into 
K.  B.  bjf  certiorari,  463,  464 

Traverse  of  office,  305,  (i) 

Treasure-trove,  right  ot  earls  and  dukes  of 
Cornwall  to,  255,  n. 

Treasurer,  Lord  High,  170 

Treasurer's  remembrancer's  office.  See  Ex' 
chequer. 

Trees  claimed  by  conventionary  tenants,  280, 
353 

—  granted  by  steward,  303 

— -  cut  by  warrant  from  the  steward,  574 

«-^—  cut  without  warrant,presentwenl  for,  204 

forfeiture  for,  ib, 

Trcgony,  manor  of,  held  by  Henry  de  la 
Pomeray,temp.  mortis,  (21  Edw.l.)460 

enumeration  of  freeholds  held  of,t6. 

Tregrean,  account  of  this  assessionable  sub- 
manor  and  its  tenants,  353,  (a)  507 

Tiematon,  castle  and  assessionable  manor  of, 

held    by  Rainald  of  the  earl    of 

Moreton,  temp.  Will.  1. 140 

granted  by  Roger  de  ValletortA, 


(de  Vautori)  to  Richard,  king  of  the 
Romans,  in  tail,  14^,461,467 
conveyed  to  the  carl  of  Cornwall,  by 

Isolda  de  Cardinan,  ibid. 
held   by  earl  Edmund,  4  Edw.  I. 

and  temp,  mortis  (28  Edw.  I.)  141, 

142 

granted  to  Piers  de  Gaveston,  154 

■■      ■    and 


Margaret  his  wife,  155 

to  queen  Isabella  during 


pleasure,  ibid. 


—  for  life. 


464 


to  John  of  Eltharo  in  tail,  ib. 

granted  to  the  Black  Prince,  and 

united  to  the  duchy  uf  Cornwall,  460 

held  by  William  Neville  for  life. 


temp.  Henry  IV.  464 

proceedings  in  replevin,  in  custom- 


ary court  of,  upon  a  question  as  to  the 

descent  of  a  conventionary  estate,  449 
Trenyaren  quarry,  299,  358 

tenement,  300 

Trevelles  common,  342 

Truro,  grant  of  immunities  to  burgesses  of 

by  earl  Edmund,  255,  n. 
Turbary  in  Tewington,  154, 6 

•  in  Helleston  in  Kerrier,  469 

Tybeste,  orTybestemare,  assessionable  manor 

of. 


Tybeste,  an  escheat  to  Henry  IIT.  141 ,  259. 

held  by  earl  Edmund,  temp.  Edw.  I. 

'     granted    to  the   Black  Prince,  and 
united  to  (he  duchy, 

And  fee  Gi'amptnnid, 

Tyntagel  castle,  and  assessionable  manor  of 
Bossinney,  and  borough  of  Tyntagel, 
held  by  Edmund  earl   of  Cornwall, 
temp.  Edw.  I.  142 

survey  of,  on  death  of  earl  Edmund, 

1300,  469 

burgages  in,  ibid, 

— ■ foreign  tenant  fH,  pacing  for  landyok, 

462 


—  moors  in,  ibid 

—  rabbit  warren  in,  ibid, 

—  custom  of  boats  in,  ibid, 

—  custom  pro  libere  portando  ad  hun- 
dredum,  Utid. 

—  granted  by  Edw.  II.  to  the  bishop  of 
Exeter   for  life,  rezidering  40/.  per 
annum,  Abbr.  Rot.  Oris.  vol.  i.  298 
granted  to  John  of  Euham,  earl  of 


Comwuli,  155 

—  to  Piers  de  Gaveston,  in  fee^ 


154 


to  Piers  de  Gaveston, and  Mar- 


garet his  wife,  155 

to  queen  Isabella,  ibid. 


granted  to  the  Black  Prince  and  an- 
nexed to  the  duchy,  476 

lease  of  minerals  in,  228 

And  see  Bossinney, 

Ty  wernhail,  manor  of,  291 

held  by    Wallerand  do   Tyes    of 

Henry  III.  141, 

held  by*  Henry  de  Tyas,  of  Ed- 

mund  cnrlof  Cornwall, 4  Edw.  I. 
— <■ held  by  earl  Edmund,  temp,  mor- 
tis (28  Edw.  I.),  142 

forms,   by  one  moiety,  the  manor 

of  Tywemhaile  Tyas,  141,  (6) 

granted  as  to  the  other  moiety,  (but 

by  name  of  manorof  Tywerbaile,)  to  the 
dlack  Prince,  and  united  to  duchy,  476 
information  against  disturbers  of 


duchy  lessees  of  copper  in,  499 

U. 

Underletting   of   conventiooarj    teuements. 

See  Conventitmaries, 
Underwood,  870 
Uoiforiuiiy  of  customs  pervading  an  entitle 

district,  248 
an  entire 

honor,  ib, 
counties 

bordering  upon  a  hostile  kingdom,  144^ 

245 

nuiDon 


adjoining  Severn,  247 
tricts,  ib. 


fenny  dis- 
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Uoiformitjr  of  cuttouu  pervading  mining  dis- 

trictf,  i^. 
.  —   dukedom 

of  Cornwall,  975  (h) 

Usage,  where  admissible  in  construction  of  an 

ancient  document,  265 
Usque  ad  proximam  assessionem,  SOO,  3S7 

V. 

Vacation  of  bishoprics,  155 

Vallelort  (VaIleiort&,  galiice  de  Vautort,) 
Roger  de,  gift  in  Uil  of  certain  manors 
to  earl  Richard  b^,  141, 144, 149,  449, 
467 

petition  of  right  by  heirs 

of,  142,  440 
Variation  of  rent,  352 

of  rents  and  fines  in  Lamellyn,  508 

-^^  of  demand  in  petition  of  right,  463 

Verge,  the,  tenants  admitted  and  holding  by, 

hold  m  base  tenure,  337  {b) 
conventionary  tenants  admitted  by, 

281 
Viewers  of  reparations,  176,  276,  338,  359 
Villein  conventionary,  161, 162 
deceased,  chattels  of, 

to  vest  in  lord,  162 
■  to  be  reeve,  tithiiig- 

man  and  beadle,  l6l 

to  hold  at  the  will  of  the  lord,  186 

youngest  son  to  succeed,  162 

to  pay  half  a  mark  recognition,  162 

land  previously  held  by  free  conven- 


tionary taken  by,  370 

Villeins,  or  natives  of  stock,  152,  153,  154 
162,  243, 310, 347, 351 ,  354 

..  not  to  send  their  sons  to  school  with- 

out licence,  194 

not  to  raarry  their  daughters  without 


licence,  ib, 

—  emancipated  by   promotion   to   holy 
orders,  154,  162,247,  248 

—  transferred   from   one    tenement    to 


another  by  order  of  the  council  of  the 

earl,  189 

—  where  not  to  be  amoved  durante  vit&, 

M.  E.  P.  374 

—  to  pay  half  a  mark  recognition,  162 

—  to  be  succeeded  bv  youngest  son,  ibid. 
to  be  taxed  at  will,  161, 162  (a) 


Villein's  fealty,  186 
Villenage,  333,  347.  351 
Volatae,  quae  dicuntur  cockshetes,  463,  471, 
473,  512,  n. 

W. 

Waifs,  176 

Wales,  freeholds  (in  point  of  interest)  granted 

by  copy  of  court  roll  and  by  the  rod,  337 
Wales,  Justices  of,  commanded  to  give  seisin 

of  the  principality  to  the  Black  Prince, 

158,  u. 


Wallan,  land  at,  162, 164,  187 

—  mill  of,  187,  253 

pasture  of,  153,  164,  V87,  290 

wastes  in,  Id*!,  162,  247,  246 

Warden   of  the    stannaries,    appointed    by 
earls  and  dukes  of  Cornwall,  255,  n. 

and  bailiff  of  Queen  Isat>eUa  warned 
to  inform  the  king  of  his  right  and  of  that 
of  the  queen,  tenant  for  life,  464 

-  of  king  Edward  III.  dis- 


charged  in  bis  accounts  by  the  auditor, 

from  the  time  of  the  sdiiii  of  the  Black 

Prince,  156 
Wardrobe,  king's,  search  for  deeds  relating  to 

the  manors  of  CaUtock  and  Trematon  in, 

461 

'      clerk  of  the,  155,  n. 
Wardships  in  Cornwall  a ppendanttb  earldom 

255,  n. 
■  prerogative  of  the  earl  to  have  the 

wardship  of  heirs  holding  by  priority  of 

other  lords,  221.    Afid  tm  489 

granted  to  the  Black  Prince  and 


annexed  to  the  duchy,  478 
Warrant  for  commission  for  holding  ooovoca- 

tion,  26  Geo.  II.  213,  497 
Warrants  and  certificates,  177 
Warranty  with  assets,  where  theerown  boand 

by,  498 
Waste  and  spoil,  160, 210,  276,  f78, 279, 395 

504 
Waste  lands,  175,  213,  470,504 
Water  of  Dartmouth,  477 

Fawe,  sullage  in,  468 

Loo,  carriage  of  wines  in,  471 

~— *  Sutton,  prisage  of  wines  in,  477, 

480  481 
Welhm. '  Sm  WaUan. 
Widows,  right  of,  in  respect  of  conventionary 

tenement,  155,  n.  274,  446, 453,  (6) 
during  chaste  widowhood, 

205 
Will,  tenancy  at,  by  freeman,  251,  n. 

villein,  ifr. 

villein    conventionaries, 

468 
Wines,   carriage  of,  in  the  water  of  I/w,^  a 

franchise,  appendant  to  the  manor  of  Lis- 

keard,  471 
prisage  of,  in  the  water  of  Sutton, 

granted  to  the  Black  Prince,  477,  480, 

481 
Works  of  conventionaries,  468,  473 

of  villeins,  468 

Works  and  customs  remitted,  163 
Wrecks,  176,  477,  428,  505,518.  n. 

Y. 

Year  day  and  waste,  of  tenants  admitted  by 
the  rod,  belongs  to  the  lord,  and  not  to 
the  King,  337,  (^) 
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II.  INDEX  LOCORUM. 


A. 


Aldeburn,  477 

Aletf  manor  of,  476,  n. 

Alington,  ibid, 

Ambresbury,  S34,  477,  478 

Aishe,  borough  of,  (Saitasli,)  149 

Austdl,  St.  town,  275.  282, 502 

■  Downs,  279 

Foredown,  283 

Aquitaine,  197,  510,  (a)  ' 
Asshe,  467.    See  Saltash, 

B. 

Berkliampstead,  291,  478 

Bermondsey,  140,  (a) 

Bemeynte,  209 

Bescinney,  tee  Bastinney. 

Bewintone,  manor  of,  132 

Biscay,  lordship  of,  198* 

Blackhead,  299 

Blackmore  stannary,  297,  495 

Bloreth,  492 

Bocinny,  469.    See  Bossinney. 

Bodarde,  manor,  476,  n. 

Bossinney,  151,  467,  469 

Bosynny,  467.    See  Bossinney. 

Bradenessh(Bradnincl)),  478,479 

Bradninch,  478,  479 

Brodmore,  450 

Bromyston,  465,  n. 

Byflet,  478 

Byneleigh,  295 

C. 

CaJstock,  manor  of,  140,  14],  142,  155,  188, 

190,  230.  231,  243,  461,  464,  467,  477 
Calistoke,  467    )  ^    ^  , ,    , 
Calystock,  477   (^^Caiifocfe. 

Cameiford,  borough  of,  142,  467.  470 
Caneford,  478 

Castle-Gothon  tenement,  298 
Charleton,  477 
Chippenham,  manor  of,  291. 
Cleker,  mine  called  the,  508 
Cllmstone,  140.    See  Clymmedand, 
Clyromesland,  142,  152, 189,  235, 467,  470 
Cornouailles,  county  of,  143,  (b). 
Corsham,  manor  of,  334,  340 
Corsposte,  206 
Coys  Danes,  189 
Coys  Park,  189 
Crosse  Park  lands,  SOO 
Cumberland,  county  of,  148 
Cyppenham,  291,  (a) 

D. 
Dartmore,  chace  of,  459,  479 

•  De  traclando  pro  hiaritagio  inter  Johannero  clc  Ellham,  comilem  Comubiic,  fratrem  regis,  et 
Mariam,  filiam  et  liRrcdem  Juliannis  quondam  danini  de  Biscay,  irapuberero.  Cal.  Rot.  Par.  106. 
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Dartmouth,  water  of,  477 
Deane,  forest  of,  521,  n. 
Dertemore  (or  Dartmore),  459,  4Jr9 
Dowanna,  467 
Dowena,  476,  n.  479 

E. 

£ast  Crinnisi  mine,  345 

Elerkby,  476,  n. 

Emroyston  Arundel,  467 

Esse  (Saltash),  461 

Estwivelshire,  hundred  of,  210,  467 

Estwyneleshire,  477 

F. 

Fawe  (Fowey),  water  of,  468 
Fawiton,  476,  n. 
Fenteneellan  wood,  285 
Frensick  common,  501 
Fowyton  manor,  476,  n. 

G. 

Gascony,  197,  510,  n. 
Gewan  mine,  283 
Godmanchester,  249 
Goendiwrath  pasture,  469 
Goenhanach  moor,  472 
Gosehull  pasture,  470 
Grarobler  mine,  501 
Grampound,  borough  of,  188 
Grauntpound  quarry,  203 
Great  Crinnis  mine,  345 
Guiennc,  197.     See  Aqultaine, 
Gwallan  moor,  279 

H. 

Halimur  moor,  469 

Hammersmith,  manor  of,  147 

Haylinglsland,  194,  (6) 

Heliston.    See  HelUstone. 

Uelleston  in  Kerrieth,    181,  188,   193,  205« 

214,  230,  467,  469,  476 
Helleston  in  Trcgashire,  193,  467,  470 
Hellesbury  park,  477 
HeUtun,  476,  n.  477,  495 
Hemeston,  467 

Arundel,  467,  476    • 

Hemnieston  Bubba,  476,  n. 
Henlestino,  140 
Henstrig  manor,  477,  478 
Heuxcesden  pasture,  470 
Hilton,  476,  n. 
Holrabush  mine,  304  / ) 
Hordin,  476,  n. 
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Istilworth  manor,  479 


K. 

Kellialpha,  473 

Kerribullock  park,  476 

Kerrier,  467 

Knaresbargh  manor  and  borough,  479,  490 

Knottlesford  pasture,  470 

L. 

Laroeli^n  tenement.    See  Nansmellyn. 

moor,  216,  216,  J95. 

Landreiue,  476,  n. 
Laudestaveston.    See  Launcaton, 
Laanceneton,  476,  n.    See  LavmceHon. 
Laudam,  472 
Laundegi  manor,  476,  n. 
Laundoghe  manor,  ibid. 
Laurihorne  manor,  ibid, 
Languejrthcc,  188 
Lant^en  manor,  476,  n. 
Launceston,  233,  467,  476 

castle,  508 

Lidford,  336,  459,  479 

castle,  337, 357 

Limburg,  193 

Liskeard,  manor  and  borough  of,  141,  153, 

193,  230,  467,  471,  477 
Loderton,  465,  n. 
Lodewan,  467 
Loo,  water  of,  471 
Lostwithiel,  borough  of,  208,  211,  233,  467, 

468,  477,  495 
Ludford,  492 
Ljrdeford,  479 
Lyner,  476,  n. 

L^skereth,  467,  471,  477.     See  Lakeard. 
Lisnewjch,  hundred  of,  467 

M. 

Makerton.  461 

Meere,  castle  and  manor  of,  478 
Merthyn  tenement,  160,  192,  197 
Merton  Halle,  Oiford,  492 
Moreske,  manor  of,  141,  188,  233,  467,  473, 
476 

N. 

Najara,  199,  n. 

Nansmelyu  tenement,  160,  165,  174»  185, 

192,  198, 199, 201,  204,  210 
Northstoke,  194 
Northomberlaiy],  earldom  of,  242 

O. 

OleroD,  island  of,  510,  n. 

Ordiales,  or  Ourdiales,  castle  of,  198 


Pankokes-cross,  468 

Pedershire  hundred,  467 

Pencanor,  303 

Pendrom  moor,  469 

Penfentell,  203,  209 

Penfenton,  182, 183 

Pengellj,  476,  n. 

Penalyn,  ibid.    See  Penlpi. 

Pengkneth,  manor  of,  273,  467,  472,  476 

Penhard,  460,  (e) 

Penkenek,  467,  472 

Penlvn,  manor  of,  140,  ltl8,  273,  274,  467, 

473,  476 
Penmajn,  hamlet  of,  467,  470 
Pennehel,  140 

Pentew;yn  mill,  154«  163,  290 
Penvertin,  192 
Penwith,  467 

Pen  with  in  Kerier,  itannarj  of,  495 
Perigord,  197,  n. 
Pohlroan,  476,  n. 

Ponsmur,  (Grampound,)  467,  471 
Porlhmelyn,  187 
Posceljrnch,  465,  n. 
Powdersbire,  or  Pudersbire,  hundred  of,  467, 

483 


Quendrin,  299 
Quimper,  143,  (6) 


Q. 


R. 


Rellaton,  (manor  or  tenement,)  141,  155, 

273,  467,  477 
Reprenna  bridge,  460 
Restasewvt,  476,  (a) 
Restormel,  manor  and  casCle  of,  141,  14S» 

149,  296,  273,  274,  466,  467,  468 

S. 

Saint  Austell  town,  275,  282,  502 

downs,  279 

foredown,  283 

Saint  Salveor*8,  port  of,  468 

Saint  Vallery,  478 

Saintonge,  198 

Saltasb,  borough  of,  142, 294,  467,  476 

Scilly,  castle  and  island  of,  235,  244,  304v 

476,  n.  477,(c> 
Stocken,  204 
Stoke  Climslaud,  142,  152,  189.     See  CHm- 

meslandf  Climstone. 
Stratton,  467 
Stratton  Margaret,  492 
Sully.     5ee  SciUy, 
Sutton,  water  of,  461 

T. 

Talcame,  mill-dam  at,  469. 
Talskedy,  467,  472,  477 
Tamerton,  461 
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Taunton  Deane,  manor  of,  335,  n.,  348 
Tewington,  manor  of,  141,  153,  188,  193, 

203.  214,  232,  273,  274,  467,  473,  476 
Tewington  wood,  285 
Tewyn  waste,  288 
Tbistleworth,  manor  of,  147 
Threkamlet,  465,  n. 
Tibcfte,  manor  of,  153,  467,  471,  476 
Tlwamheil.    See  TywamhaUe, 
Tonbridge,  477 
Towan,  house  at,  302 
Towamaile,  155 
Towyn.  174,  200 
Tregewithian  warren,  194 
Tregoney,  460,  (e) 
Tregrean,  submanor  of,  159,  507 
Trehenna,  464,  n. 
Tremaba,  190,  193  ^ 
Treraaton,  manor  and  castle  of,  141,  142, 

190,  203,  204,  205,  209,  243,  290,  (6), 

463,  467 
Treraynton,  (Trimaton,)  461 
Trenaron,  276 
Trenay  manor,  476,  n. 
Trencase  close,  299 
Trenyaren,  299, 300, 302 
Treuoweth,  276 
Treslasta  moor,  469 
Trevellcs  common,  342,  500 
Treverres,  460,  (e) 
Trevertyn,  164 
Trevjiiast,  467 
Trewithegy,  476,  n, 
Trewidia,  476,  n. 
Trigashire,  hundred  of,  467,  477 
Tybestraurc.    See  Tibette, 


Tyngoren,  161, 162,  182, 183,  184,  186, 187 
Tyntagel,  manor,  castle,  and  borough  of,  142, 

153,  155.  290,  (6),  294,  467,  469,  476 
Ty  wernhaile,  manor  of,  146,  155,  203,  214, 

229,  295,  467,  472,  476,  495,  501 
stannary  of,  214,  495 


Uske,  476,  n. 


U. 


V. 


Vascoii,     See  Gascony. 
Viterbo,  460 

W. 

Wallan,  lands  at,  162,  164, 187 

.  mill  of.  187 

,  pasture  at,  473 

— '        ,  wastes  at,  ibid, 

Weilan.     See  Wallan. 

VVallingford,  479,  498,  n, 

Waiyngford,  477,  478 

Warplesden  manor,  492 

Weal  Frederick,  500,  501 

Wcsthey  and  Northstoke,  manor  of,  194 

Westmoreland,  148 

Westwevelshire,  467 

West  wood,  manor  uf.  147 

Wheal-cock  sett,  500 

Wheal- meadow  land,  ibid. 

Wheal  Virgin.  216 

Winterburn,  477, 478 

Wodehiwys,  475,  (b) 

Wynardston,  465,  n« 


III.  INDEX  NOMINUM. 


Judges, 

Lord  Tcnterden,  C.  J.,  135,  138.  139.  150, 
158,  168. 178,  179.  212,  223,  228,  229, 
231,  234,  261,  966,  268,  270,  273,  286, 
287,  296,  297.  298.  301,  302,  SOS,  304, 
305,  306,  318,  3l9,  344. 

Bayley.  J.,  135,  139,  158,  169,  172,  224, 
263,  265,  270,  271,  273,  300,  301,  305, 
328. 

Littledalc.  J.,  168. 170.  225,  263,  266,  268, 
270.  273. 

Parke.J.,  170,  226. 

Coufuelfor  the  plaintiff. 

Brougham,  H.,  134, 14S,  156, 158,  165,  167, 
172, 177. 179,  212,  213,  218,  222,  228, 
229,  230.  258,  266,  267, 269,  271,  296, 
301,303,304,305,311. 

N 


Erskine,  T.  Hon.,  146,  157,  173,  178,  179, 

213, 232,  234,  286.  287, 297. 
Patteson,  J.,  146,  157,  218,  238. 
FoUett,  W.  W.,  148,  240, 272. 


Countelfor  the  defendant, 

Wetlierell.  Sir  C,  A.  G.,  136,  139,  150,157, 
166,  219,  228, 242,  296,  304,  306,  341, 
342. 

Tindal.  Sir  N.,  S.  G.,  137, 156, 160,  243. 

Scarlett,  Sir  J.,  138,  139, 167,219,229,  231, 
248.  267,  296,  297,  303,  306,  339. 

Harrison.  W.,  A.  G.  of  duchy,  138,  220. 

Dampier.  J.  L.,  220.  254. 

Coleridgl!,  J.  T.,  220,  300,  301. 
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AFPEtiDIX  OF  DOCUMENTS  AND  HATTERS  RELATIKO  TO 


Vi%\ 


For  Iht  plaintiff,  in  tl\itf. 
1,  Fnncii,  136 


Fmlhtd^mdatil.iHchiif. 
Bkrbcrr;,  Michael,  346 
Colcnw,  Jolin  WiliisriH,  J13, 116 
Harrttun,  Oeorgc,    7     IW,  199,  811,  Sl9, 
Pesrcc,  Slepheii,  «f9,  467,  <69 
lllln^*arih,  Wmiini,  la6,  D.  166,  fOJ,  lltt 
Vnndc [ICC,  George,  1S9 


WiilittD,,  iiiJ. 

Glihop.  Tliomss,  aid. 
Booghllej,  John,  195 
BiiiDKomb,  John  Hirt,t93 
BDCkloD,Jiiine9,  996 
Cocking,  Jotepli,  t9] ,  .^63 
CoDdr,  Eduiird,  981,3H3,  S56 

.ini<.r,tB3.(a) 
DiHin!thonie,J)iiu»,S95 
Drew,  Jdlin,  iliid. 

TboiMj,  ibid. 

Utbbri'<,te,  John  King,  (93 
Llbby,  Robert,  *95 
Huctruril,  Juhn,  ibid. 
NttUtnU,  Edward,  i9i 
Newlon,  JoKph,  i9l 
Oliver,  ThDmu,  995 
Philip,  John,  (93 
Relallick,  Rictiaid  994 
Rene,  Ueorge,  Hid. 
ScDil,  Charlei,  ibid. 


Far  tht  dtfmdant,  by  aai/ if  rtftiadtr. 
Deron,  Chnrlei,  !97,  303 
Veal,  Richud,  304 

PiTiaiii  mtntierud  indocufitnis,  tjc. 


AnOTT,  Tliomns,  ilrpuiy  nudilor,  171 
-Aibu  Monuieriu,  Hniiuljiliu)  de,  476,  n. 
Angcott,  Abel,  SOl 
Anhur,  Duke  ot  Brillnnnj,  343 
Arundel,  John  dc,  476,  n. 
AlUchole,  AnaiU^us,  194 

John,  ibid. 

Robeit,  ibid. 

Audeley,  Hugh  de,  337,  46b.  479 

Manuel  dc,  337,479,  491 

Aiford,  NichoTiit,  449 
Ajirtburv,  Walter  dc,  463 


Bsckbanipion,  Rki.a.il  de,  179,  188,  1B9 
Uiulurti,  UiwdicJ,  ■166 
Bailcii,  Rogtr.^ll 
Bin.dfn,Jglin,  109,  SlO.Jll 
Beaiiciismp,  Humphry  de,  163 
Be.^upi^  (bello  rraiij],  J<^D  de,  UI 

Kalph  dc,  476,  B. 

Bcdcwjnd,  Jalm  de.  a*) 

Uedforil,  Franci.  c^fI  of,  ileward  of  Coniwill 

444 
Bello  Praia    Ste  Bnuprc. 
Bcnnelt,  Juhn,  174 

Philip.  174 

Benited,  John  de,  46l 
Beilond,  Jubn,  179 
berjlc.  Pelcr,  203 
nellv.riiuma»,303 
Bilaun,John,  184 

Waller,  IBS 

B'aran,npluh.4«6 
[luiiioiii,  Itobcii  de,  466 
BodoluhDm.  Ji.his  SOi; 
Hodr«g.iii,  Willlom  Ik,    39.353 


-Hen 


p,  353 


Ollio  de.  507 

logbera,  John,  198 

Robert,  Uid. 
lord.  Tliornas,  185 
]anetl.DD,  Richard.  508 
ionncy.  John,  (B7,  300 
lonnlng,  Sioion,  174 
lollcrell,  Reginald  dc,  466 
3ol(creui,  William,  Xewud  of  Cornwall.  155, 
464 


Bullcr,  SI.  ._  

Bullock,  John.  31 
Bjte,  John.  189 


ode,  476. n. 
1^.466 
.thonj,  (94 


Calderon,  Luua,  ITt 

Call,  Sir  William  PnU,  t9S 

Caiitok,  AlciLrTiilcr  dc,  ;88 
CardinuD,  Andri;»  dc,  47o,(a) 


-  Isohli 


146 


Robert  dr,  141,  (a),  146 

Carljon,  Htnrj   S85 

Elltil   300 

Triilmm,  J99 
CarmerioH,  Roger  de.  103 
Carroiaowc,  John,  SOT 

— Tburaaa,  Hid. 

Eiiubelb,  ibid. 
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Carthew,  James,  tif,  316 

Jane,  296 

Castle  GoUioii,  Matheo  de,  164 
■  Pasco  de,  184 

Roger  de,  190 

Ceron,  Robert,  162,  187 

Reginald,  164 

Charabernoun,  Richard,  179 
Champion,  John,  205 
Chancellor,  Thomas  le,  466 
Charles  I.  298,  300,  324 

11.  173,  300,  324 

V.  of  France,  197,  n. 

Chiseldon,  Margaret,  498 

William  dc,  ibid. 

Christopher,  John,  193 

Clotworthj,  John,  207 

Cljker,  Edward,  208 

Cobham,  John  de,  465,  n.  476,  n. 

Cohejrnton,  Robert  de,  189 

Cole,  John,  466 

Coljn,  Jolui,  reeve  of  Tewinglon,  197,  200 

Counter,  John,  213,  273 

Cooke,  John,  206 

Coty,  Nicholas,  192 

Couch,  Peter,  295 

Coush,  David,  192 

Crabbe,  Stephen,  467 

Crispyn,  Joan,  255,  467,  n. 

Roger,  255 

Cruise,  281 

Nidtolas,  284 

Curtis,  Sir  William,  295 
Cusance,  William  de,  155 


D. 

Dabcrnoun,  John,  191 
Daddoe,  John,  303 

Richard,  ibid. 

Dadowe,  John,  201 

Danicll,  Thomas,  228 

Daubery,  Sir  William,  196,  476,  n. 

Davey,  John,  299,  303 

Davye,  John,  300 

Delves,  John  de,  197 

Denyck,  William  de,  159 

Devyok,  Walter,  164 

Dewy,  Thomas,  476,  n. 

]>onuithorne,  Joseph,  500 

Nicholas,  21 5 

Dunstanville,  Reginald  de,  earl  of  Cornwall, 

temp.  Hen.  II,  353,  n, 
Durant,  Lawrence,  192 
J)ynham,  John  de,  476,  n. 


E. 

Edgcombe,  Pierce,  173 

Richard,  ibid. 

Edmund,    (Plantagenet)   earl,  of  Cornwall, 

141,  142,  314,  334,  337,  340,  348,  460, 

463,  465 


Edward  I.  140,  334,  n.  346 

II.  142,  i^87,317 

III.  316,  317,  328 

the  Black  Prince.  029 

Prince  of  Wales,  son  of  Henry  6,  474 

IV. 

V.  508,  n. 

VI.  209 

Edye,  295 

Eggecombe,  Sir  Richard,  507 

Eliot.  Matilda,  474 

Elizabeth,  Queen,  315, 354 

Eltham,  John  of,  earl  of  Cornwall,  155,  179, 

350 
Ercedekne,  Odo  le,  476,  n. 

Thomas,  ibid, 

Evans,  Luke,  298 

F. 

Ferrers,  William  de,  465 
Ferris,  Michael,  283 
Fitzwulter,  Hugh,  164 
Fox,  John,  184 
Fury,  Peregrine,  223 

G. 

Gamme.  John  de,  469 

Gaveston,  Piers  or  Peter  de,  154,  155,  288, 

334.  337,  465 
George,  Richard,  reeve  of  Tewingtoii,  200 
Gerrard,  214 

Gildesburg,  Roger  dc,  164,  n,  168 
Gilloan,  John,  reeve  of  Tewington,  196 
Gloucester.  Hugh  de  Audcley.  earl  of,  466 
Glunien,  William  de,  466 
Glynn,  Ralph  de,  ibid. 
Godalming,  Lawrence,  194 
Goziard,  Luke,  302 
Gwynon,  John,  reeve  of  Tewington,  196 

H. 

Hamley,  John  de,  476,  n. 

Hamlyn,  Robert,  208 

Hanion,  John,  205 

Hastings,  Sir  Edward,  steward  of  Cornwall, 

450 
Haulle,  Thomas  de  la,  475,  (6) 
Hawdey.  John,  452 

Millizent,  U)id, 

Hay,  Alan  de,  164 

Hellier,  Thomas,  207 

Henry  IIL,  140,  141, 146.334,  n. 

(Plantagenet)  son  of  Earl  Richard,  460 

de  Trastamara    (afterwards  Henry  11. 

of  Castile),  199 

IV.  488 

V.  489 

VL  324 

Earl  of   Richmond  (afterwards  Henry 

VU),  472 

V1L200.  203 

Vlll.  207, 247, 298,  325, 3«7 
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Herbcrd,  Ralf,  189 

He  with,  Richard  de,  S88 

Hcxt,  Samuel,  285,  286 

Hide,  Thomas  dc  la,  steward  and  sheriff,  163, 

290,496,312,313 
Higgeman,  John,  202 
Higroan,  Marke,  276 

Waher,  299 

William,  303 

Hobba,  Lawrence,  188,  193 
Hockell,  Thomas  de,  179,  180 
Horwood,  William  de,  334. 
Hoky,  Philip,  200 
Hurdyn,  Peter,  467 
Hyde,  de  la.    See  Hide. 
Hjwysh,  Richard  de,  288,  (/) 

I. 
Isabella,  qaeen  ofEilw.  II,  155,  165,  166, 

168,  317,  464 
Jacob,  Stephen,  303 
Jacony,  John,  182 
James  I.  298,  293,  302 

II.  324 

John,  earl  of  Morton  and  Cornwall,  afterwards 

king  of  England,  475.  (b),  483 
of  Eltham,  earl  of  Cornwall,  155,  179, 

350.  525,  (a) 

of  Gaunt,  510,  n. 

Walter,  449 

Julyan,  Oliver,  300 
■'  Lucas,  ibid, 

Richard,  303 

Jurdan,  John,  198, 199 

K. 

Kawannel,  William,  209 
Keligrew,  Henry  de,  496 
Kendal,  Edmund  de,  steward  of  duchy,  190, 

195, 196 
Kestelgothen,  Aroicia  Matthew  de,  354 
Kilgash,  John  de,  466 
Killiowe,  John,  174 
Killyowe,  John.  302,  303 
Kympe,  Nicholas,  204 

L. 
Laa,  Bennett,  287 
Ladd,  John,  209 
Lakes,  Henry,  216 
Lancaster,  Thomas,  earl  of,  353 
Laye,  Walter  de,  189 
Lawrence,  Richard,  163 
Lemon,  Sir  William,  227, 304,  363,  500,  501 
laroburg,  Tidemann  de,  195,  n  ,  522,  n. 
Lincoln,  John  de  la  Pole,  earl  of,  507 
Lobeck,  John,  189 
Loo,  Benedict,  201 
Lostwell,  Thomas  de,  496 
Lymays,  John  de,  466 

M. 
Maiseck,  Bernard,  466 


Margaret,  daughter  of  Gilbert  de  Clare,  earl 
of  Gloucester,  coontess  of  Cornwall, 
wife  of  earl  Edmund,  then  of  Piers  de 
Gaveston,  afterwards  of  Hugh  de  Aade- 
ley.  155,337,465,479 

Margaret,  countess  of  Stafford,  daughter  of 
the  preceding,  465 

Mary  ( Plantagenet,)  daughter  of  Edw.  L  334 

Marshall,  Dr.  294 

Mathrm,  Auncel,  184 

Mearns,  J.  W.,  294 

Medros,  Philip,  466, 496 

Meere,  John  de,  478,  481 

Megin,  Nicholas,  183 

Merthyn,  David,  198 

Meuch,  Simon,  206 

Michell,  John.  201 

Mono,  John,  204 

Monden,  William  de,  159 

Moyle,  David.  285,  358 

Mountnyron,  John  de,  reeve  of  Tewingtou,  190 

Monte- Acu to,  William  de,  477 

Hermerii,  Margaret  de,476,  n, 

Moreton,  Robert,  earl,  140, 145, 146,  (a),  149 

John,  earl    of,  (afterwards  king 

John)  475,  (fc),  483 
Nicholas  de,  466 


Morteyn.     See  Moreton, 

Muleber,  Nicholas  de,  a  conrenlionary ,  162 

Mudge,  Henry,  500 

Mjght,  John,  192 

N. 

Nance,  John,  501 

Nanson,  Sir  Richard,  203 

Nancolas,  Benedict,  298 

Nanselow,  John,  206 

Nansmelyn,  Gregory  de,  16 1,  l65,  354 

Henry  de,  164^  348 

John  de,  160,  185, 192,  352,  354 

Jordan  de,  161, 165 

Pa&chas  de,  348 

Philip  de,  160, 165, 185, 192, 352, 

354 

William  de,  198 

Neva,  John,  183 
Nevill,  Thomas,  508 
Nevyll,  William  de,  466,  (b) 
Nye,  Richard,  198 

O. 

Ocharo,  Thomas  de,  312 
Okebeare,  Roger  de,  477,  n. 
Okcburn,  Walter  de,  466 
Okeham,  John  de,  312,  313 
Okhom,  Thomas  de,  receiver,  163 
Oppye,  Richard,  302 

P. 

Pabenden,  John  de,  163 
Pafford,  WillUm  de,  187, 188 
Pantener,  Nicholas,  a  villein,  161, 186 
Parhellcs,  John  dc,  188 


Patreda,  Andrew,  467 

Paull,  John,  501 

Mary,  ibid, 

Pearce,  John,  215,  216,  284 

William,  216 

Richard,  285,  286,  300,  563 

Peires,  Roger  de,  186 

Peirse,  Williaro,  300 

Pembroke,  Jaspar,  earl  of,  492 

Penfenton,  Richard,  182 

Penskawen,  John  de,  193 

Pentener,  Nicholas,  186 

Percy,  George  de,  334 

Pemec,  John  Cut  de,  477,  n. 

Perys,Philip,  J62 

Pessaigne,  Antonius,  or  Antoninus  de,  288» 
(/),  496.  (a) 

Peter  the  Cruel,  199,  n. 

Pethyn.  John,  203 

Petiz,  Robert,  290 

Phclippe,  John  201 

Philip,  John,  reeve  of  Tewington,  292 

-^ cenventionary  of  Stoke  Climes- 
land,  293 

Phillippa,  queen  of  Edw.  III.  478 

Picton,  Sir  Thomas,  272 

Pomeroy,  John,  286 

Henry  de  la,  460 

Ponkenley,  John  de,  472 

Port,  Michael,  466 

Porteyn,  John,  164,  348 

Portun,  Pascoe  de,  196 

Pounder,  or  Poundrey,  Eustace,  184,  190 

Prestre,  Walter,  198 

Pridias,  Henry  de,  496 

Proud,  Thomas,  215,216 

Prowse,  Robert.  196,198, 199 

Pulkinghorne,  T.  215 

Putte,  Richard,  189 

Pynoke,  Nicholas  de,  190,  196 

R. 

Ralph,  the  son  of  Nicholas,  340 
Rashleigh,  Charles,  229 
Rawelt,  John,  201 
Rawly n,  Vivian,  204 

Richard,  ibid. 

Read,  Thomas,  286 

Richard,  204 

Reskaretmur,  Richard  de,  466 

Reskenner.  John,  466 

Richard  I.  141.  n. 

Richard,   (Plantagenet),  earl    of   Cornwall, 

king  of  the  Romans,  141, 145,  334, 337, 

340,  459 

II.  155,  246 

Richmond.    See  Ruch$numd. 
Rickford,  Edward,  285 
Rivers,  Lord,  491 
Robins,  Stephen,  295 
Rogger,  Philip,  199 
Rosevear,  Richard,  286 
Rouse,  John,  ihid. 
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Rowett,  John,  295 

Rowse,  John,  174 

Peter,  ibid. 
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Ruchemond,  Edmund,  earl  of,  472 

Henry,  earl  of,  ibid, 

Rupe,  Odo  de,  466 
Russel,  John,  lord,  209 

S. 

Sal'isbury,  William  de  Monte-acuto,  earl  of, 

477,478,480,481 
Sancha,  of  Provence,  countess  of  Cornwall, 

334,  n. 
Saule,  Mary,  357 

Oliver,  357,358 

Saunder,  Thomas,  297 

John,  senior,  ibid, 

junior,  ibid, 

Sawie,  Joseph,  28S,  285 

Oliver,  285 

Scol)el,  Richard,  300 

Francis,  217,358 

Seneschal,  John  le,  476 
Shear,  304 

Shotesbroke,  Robert,  491 
Simon,  John,  198 
Skelton,  Thomas,  204 

Walter,  449 

Smith,  Mis8,t6id. 

Sor,  Osbertus  le,  460,  n. 

Spridlington,  William  de,  199 

Surrey,  John  de  Warren,  earl  of,  477,  478, 

480 

Joan,  coontess  of,  ibid, 

Stafford,  Ralph,  earl  of,  465 
Symons,  304 
John,  212 

T. 

T»lbot,!prd,l58,n. 

Tewyn,  John  de,  164 

Thomas,  John,  204 

Thomas,  earl  of  Lancaster,  353 

Tilham,  John,  210 

Thorley,  Roger,  192.  472 

Toker.  Robert  le,  a  conventionary,  162 

Tonkin,  Digory,  287 

Toller,  Johannes  le,  496 

Tony,  Robert  de,  476 

Tredefdrd,  Richard  de,  466 

Treddewy,  Johannes  de,  496 

Trehane,  293 

Trelawney,  John  de,  466 

Trelouthas,  Reginald  de,  ibid, 

Trelowthes,  Thomas,  299 

Trymordigan,  John  de,  473 

Tremaba,  John  de,  193 

Tremur,  Walter,  466 

Trenewith,  Edward  de,  164 

Henry,  186 

Trenoda,  Nicholas  de,  477,  n. 
Trenounce,  John,  208 
Trenowe,  William,  204.  205 
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Tubbe,  Thomas,  steward  of  Tewington,  S99 
Tumour,  John,  189 
Tj^as,  Henrjr  de,  141 

Wallerand  de,  ibid. 

Tyrel,  Wyman,  466 

Toward reath,  the  prior  of,  168 

V. 

Valletorta,  (Vautori),  Roger  de,  141,  149, 

461,467 
Vinccnr,  Henry,  217 

Rebecca,  ibid, 

Treres,  Odo  de,  466 
Treslinen,  John,  ibid, 
Tresworgy,  John  de,  ibid, 
Trevilla,  Pascoe,  204 
Trcville,  Richard,  209,  210 

William  de,  466 

Trevisek,  Pascoe,  195, 196 
Trevysek,  Robert,  184 
Treweme,  Stephen  de,  152 
Trewinnek,  Robert  de,  466 
Trewinf,  Stephen  de,  ibid, 
Treyenock,  John  de,  162 
Trezize,  Richard,  501 


W. 


Wain  ford,  Thomas  de,  466 
Waker,  Wiliiam,  163 
Walays,  Richard  le,  467 
Webb,  John,  204 
Wenche,  Phippos  le,  496 
West,  Mark,  204 

Isabel,  ibid. 

Williams,  Honor,  296 

Hugh,  286, 296 

Willington,  Henry  de,  289,  476,  n.,  496 
Wodestock,  James  de,  191 

•  Joseph  de,  190 

Wodestoke,  James  de,  159 

Wray,  William,  204 

Woolrigc,  John,  279 

Wyda,  John,  192 

Wydcvyll,  Richard,  lord  Riven,  491 

Wylyngton,  Henricus  de,  289, 496 

WysB,  Felicia.  197 

John,  182 

Nicholas,  159,  160, 161, 181, 182,  192» 

352 
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TO   THE 


PRINCIPAL    MATTERS. 


ACTION. 

ABATEMENT. 
See  Costs,  1. 

ACCOUNT  STATED. 

1.  Where  plaintiff  declares  for  work 
done  and  upon  an  account  stated, 
and  money  is  brought  into  Court  on 
the  latter  count  only,  he  is  not 
entitled  to  a  verdiet  upon  proof  of 
work  done,  though  no  evidence  be 
given  of  an  account  having  been 
stated,  and  the  money  paid  in 
greatly  exceeds  the  sum  due  for 
work,  and  would  be  covered  by  a 
demand  which  the  plaintiff  has 
against  the  defendant  by  specialty. 
Churchill  v.  Day,  page  7 1 

ACCOUNTS. 

See  Receiver's  Acgounts. 

ACTION. 

I.  Where  any  action  maintainable, 

1 .  A  bailiff  having  seized  goods  under 
^Ji,fa.  against  B.,  is  authorized  by 

A,  the  creditor,  to  quit  possession, 

B.  consenting  that  he  may  return 
and  sell.  The  bailiff  quits  posses^ 
sion  and  afterwards  returns  and 
sells,  and  the  sheriff  pays  the  pro- 
ceeds to  A,  Before  the  sale  C. 
issues  ?iji.  fa,  against  B,,  to  which 


ACTION  ON  THE  CASE. 

the  sheriff  returns  nulla  bona;  C, 
recovers  the  value  of  the  goods  from 
the  sheriff  in  an  action  for  a  false 
return.  A,  is  liable  to  the  sheriff 
for  the  damages  and  costs  recovered 
by  C.  unless  he  can  shew  that  the 
sheriff  was  conusant  of  the  mis- 
conduct, or  that  the  action  is 
brought  for  the  benefit  of  the  bailiff. 
Cromier  v.  Long,  Gent.  &c.  page  17 

II.  Assumpsit  or  Covenant. 

2.  A.  contracts  by  deed  to  do  work 
for  B,y  the  remuneration  to  be 
fixed  by  C.  C.  fraudulently  awards 
that  nothing  is  due.  A.  cannot 
sue  B,  in  assumpsit.  Churchill  v. 
Day.  71 

III.   fVithin   what  period  to  be  com-- 

menced. 

See  Bankrupt,  3. 


ACTION  ON  THE  CASE. 

I.  Negligence. 

1 .  Where  A.  by  the  wrongful  act  of 
B.  loses  his  presence  of  mind,  and 
in  consequence  runs  into  danger, 
and  receives  an  injury  from  the  act 
of  B.  the  latter  is  not  protected  by 
a  warning  given  to  A.  immediately 
before  the  accideut.  IVoolley  v. 
Scovell.  105 
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APPEAL. 


II.  For  injury  to  an  expectant  interest, 

2.  Maintainable^  though  the  premises 
be  not  in  the  possession  of  a  party 
who  stands  in  the  relation  of  tenant 
to  the  plaintiff.  page  107,  n. 

ADMITTANCE. 
See  EviDBNCB,  3. 


AFFIDAVIT. 

I.  To  hold  to  bail. 

L  An  affidavit  of  debt^  stating  that 
defendant  was  indebted  to  plaintiff 
''  as  liquidator  of  an  estate  duly  ap- 
pointed by  the  law  of  France'*  is 
defective,  for  not  shewing  that 
plaintiff  as  liquidator  is  by  the  law 
of  France  entitled  to  sue.  l^enon  v. 
Mar$.  38 

2.  Affidavit  to  hold  to  bail  for  money 
paid  for  the  use  and  benefit  of  the 
defendant  without  adding  *'  at  his 
request''  is  insufficient.  Pitt  v.  New, 

129 

AMERCIAMENT. 

See  Evidence,  8. 


ANCIENT  DEMESNE. 

1.  Inquiry  into  the  nature  of  this  te- 
nure. 230  (a) 

ANNUITY. 
See  Baron  and  Feme,  3. 

ANNUM  DIEM  ET  VASTUM. 
See  Estates,  2. 

APPEAL. 

I.  Practice  relating  to, 

1.  It  is  unnecessary  to  enter  and  re- 
spite an  appeal,  where  the  order  of 
removal  is  served  too  late  to  try  at 
the  next  sessions.  Rex  v»  Justices 
of  Kent.  15 


ARREST. 

2.  Parish  officers  ought  to  be  allowed 
a  reasonable  time  after  the  service 
of  the  order  of  removal  to  consider 
whether  they  will  appeal  or  not. 

pageXb 

APPOINTMENT. 
See  Churchwarden,  1 . —  Stamps,  2. 

APPRENTICE. 

I.  Jurisdiction  of  magistrates, 

\ .  Where  money  is  advanced  by  the 
overseers  to  an  infant  about  to  be 
apprenticed  for  the  purpose  of  pro- 
viding her  with  clothes,  the  inden- 
ture is  void  unless  approved  of  by 
two  justices  under  56  Geo.  3,  c.  139. 
Rex  V.  Mattiskall.  386 


ARBITRAMENT. 
And  see  Action,  2. 

I.  What  submission  is  within  9  Sf  \0 
W.  3,  c.  15. 

See  74  (b). 

II.  Award. 

1 .  An  award  fixing  the  role  for  oscu- 
lating the  amount  of  money  to  be 
paid  without  stating  the  result  of 
such  calculation,  is  sufficiently  cer- 
tain.    Higgins  V.  IViUes.  382 

II I .  Enforcing  performance  of  award. 

2.  The  Court  will  grant  an  attach- 
ment for  the  non-payment  on  de- 
mand of  money  awarded  after  an 
action  on  the  award  commenced 
and  discontinued,  where  the  action 
was  not  pending  at  the  time  of  the 
demand.     Biggins  v.  JVilks.     382 

ARREST. 

And  see  Affidavit,  1 ,  2.-^o8ts,  2. 
— Justices,  3. 

1 .  Not  allowed  at  common  law  until 
after  a  default  in  appearing  to  prior 
process  41,  n. 


ATTORNEY,  POWER  OF. 

2.  Fictions  by  which  this  rule  is  evaded 
in  the  superior  Courts,     page  4  )^  n. 


ASSESSIONABLE  MANORS. 

See  CONT£NTIONABIR8, 1 . — EVIDENCE^ 

16^  18. 

ASSISTANT  OVERSEER. 

1 .  The  office  of  assistant  overseer  un- 
der 59  Geo,  3.  c.  12^  is  a  public 
annua]  office  within  3  &  4  lV,ScM, 
c.  11,8.6.     Rex  y.  Lew,  369 

2.  If  a  salary  be  annexed  to  the  office 
of  assistant  overseer,  the  appoint- 
ment requires  a  stamp  under  55  Geo. 
3,  c.  184,  and  service  of  the  office 
for  a  year  under  an  unstamped  ap- 
pointment confers   no    settlement. 

ibid. 

ASSUMPSIT. 

I.  Where  the  proper  form  (if  action. 
See  Action,  2. 

ATTACHMENT. 

See  Arbitrament,  2. 


ATTORNEY. 

I.  Bill  of  costs, 

1.  if  an  attorney's  bill  be  referred  for 
taxation  after  he  has  commenced  an 
action  upon  it,  the  defendant  is  not 
entitled  to  the  costs  of  taxation, 
though  the  bill  be  reduced  one-sixth 
by  the  master.  Jay,  Gent,  one  &c, 
V.  Coaks.  35 


ATTORNEY  GENERAL. 
See  Prerogatiye^  3. 

ATTORNEY,  POWER  OF. 
Set  Insurance,  4. 


BANKRUPT.        635 

AT  THE  WILL  OF  THE  LORD. 

I .  Effect  of  omission  of  these  words. 

p€^eZ3A,  335  (a). 


AVOWRY. 

I.  Form  of. 
1.  For  damage  feasant. 


466 


BAIL  BOND. 

1 .  After  a  stay  of  proceedings  in  the 
action  against  the  bail,  the  princi- 
pal may  plead  bankruptcy  in  the  ori- 
ginal action  unless  the  bail  bond  has 
been  ordered  to  stand  as  a  security. 
Sainsbury  v.  Gandon,  1 6 


BAILIFF. 

See  Action,  1. 


BANKRUPT. 

And  see  Costs,  4. 

I.  Property,  what  vested  in  assignees. 

1.  A,  B,  and  C.  part  owners  of  a 
vessel,  are  partners  in  whale  fishery 
adventures,  in  which  the  course  has 
been  for  C.  as  ship's  husband  to 
sell  the  whalebone  towards  ex- 
penses, to  deposit  the  blubber  in  a 
warehouse  rented  by  A.  B,  and  C. 
of  B.,  to  divide  the  oil  there  pro- 
duced, to  put  it  into  separate  casks 
marked  with  their  respective  ini- 
tials and  for  D.  the  warehouseman, 
to  deliver  out  the  oil  upon  the  order 
c^  each  partner  respectively,  unless 
notice  be  given  by  C.  that  such 
partner*s  share  of  the  disbursements 
IS  unpaid,  and  in  that  case  te  detain 
the  oil  until  payment.  29  tons 
having  been  set  apart  for  A,  and 
placed  in  casks  marked  with  his 
initials,  and  20  tons  having  been 
delivered  to  bis  order,  he  becomes 
bankrupt,  his  share  of  the  disburse- 
.ments  being  unpaid.  Afterwards 
notice  of  the  non-paymeat  is  given 
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by  C.  to  D.  B,  and  C.  have  a 
lien  as  against  the  assignees  of  A, 
upon  the  remaining  9  tons  for  A*% 
share  of  the  disbursements,  not 
abandoned  by  the  qualified  appro- 
priation of  the  29  tons,  or  by  the 
assent  to  the  removal  of  the  20  tons. 
Holdemess  v.  Shackeh,  page  25 
42.  March  5,  A*  issues  fiji.fa,  against 
B,  and  C.  upon  a  judgment  by 
confession,  returnable  May  2.  May 
1^  B,  and  C.  pay  the  debt  to  the 
sheriff.  B,  commits  an  act  of 
bankruptcy  on  May  2,  and  C.  on 
May  5.  May  1 1  a  commission 
issues  against  B.  and  C.  May  15 
A,  receives  the  debt  from  the  sheriff. 
A,  may  hold  the  amount  against 
the  assignees  of  B.  and  C.  Mor- 
land  V,  Pellatt,  4 1 1 

II.  Action  by  assignees. 

3.  An  entry  by  assignees  into  the 
bouse  of  a  third  person,  to  take  the 
goods  of  a  bankrupt,  is  not  "  any 
thing  done  in  pursuance  of"  6  Geo, 
4,  c.  16,  s.  44,  so  as  to  render  it 
necessary  that  the  action  should  be 
brought  within  three  calendar 
months.     Edge  v.  Parker,  365 

4.  Where  a  defendant  obtains  security 
for  costs  on  the  ground  that  the 
plaintiff  is  become  bankrupt,  and 
that  the  action  is  continued  by  his 
assignees,  he  nmst  undertake  not  to 
plead  the  bankruptcy.  Maidey  v. 
Mayne,  381 

III.  Rights  of  bankruptm 

5.  After  stay  of  proceedings  in  an  ac- 
tion on  the  bail  bond,  there  may  be 
a  plea  of  bankruptcy  in  the  original 
action,  where  the  bail  bond  is  not 
ordered  to  stand  as  a  security. 
Sainsbury  v.  Gandon.  1 6 


BARGAIN  AND  SALE. 

I,   Use  J  where  raised  by  way  of, 

I.  Grant  (by  the  freeholder)  of  a  term 
of  years,  in  consideration  of  money 
advanced,  transfers  the  legal  posses- 


sion to  the  grantee,  without  words 
of  bargain  and  sale,  and  without 
entry.  page    1 10,  n. 

BARON  AND  FEME. 

And  see  Ejectment,  2. — Etidence, 

15. 

I.  Liability  of  husband, 

1 .  Where  a  defendant  is  sought  to  be 
charged  with  supplies  furnished  to 
his  wife,  during  his  absence  from 
England,  it  lies  upon  the  plaintiff 
to  shew  what  means  of  subsistence 
the  wife  possessed.     Bird  v.  Jones, 

121 

2.  Qu.  whether  the  necessity  of  this 
proof  is  dispensed  with  by  evidence 
of  an  express  promise  of  payment. 

ibid, 

3.  By  a  deed  of  separation,  after  re- 
citing an  agreement  by  the  hus- 
band to  allow  the  wife  250/.  out  of 
his  salary  as  a  searcher,  the  husband 
covenants  generally  to  pay  her  250/. 
per  annum  during  her  life.  The 
covenant  is  controlled  by  the  recital, 
and  dismissal  from  the  office  justifies 
non-payment  of  the  annuity.  Hesse 
V.  Albert,  406 

BILL  OF  EXCEPTIONS. 

I.  When  it  lies. 
I .  Upon  a  trial  at  bar.  266 

II.   When  to  be  tendered. 
Vide  ibid. 


BILLS  OF  EXCHANGE. 
I.  Indorsement, 

1.  **  Pay  to  A,  or  his  order  for  my 
use*'  is  a  restrictive  indorsement; 
and  the  indorsee  of  A,  must  hold 
the  proceeds  to  the  use  of  the  re- 
stricting iudorser.  Sigoumey  v. 
Loyd.  58 

11.  Notice  of  dishonour, 

2.  The  second  indoi'seeof  abill  drawn 
and  indorsed  by  A,,  and   accepted 
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by  C,  for  the  accommodation  of 
B,,  the  6rst  indorsee  is  bound  to 
present  it  to  C.  for  payment,  and 
to  glTe  notice  of  dishonour  to  A, 
though  neither  A,  nor  B.  had  any 
e£fects  in  the  hands  of  C.  Norton 
V.  Pickering.  page  23 


BLANKS. 

1.  The  omission  of  the  word 
"  pounds"  may  be  supplied  in  a 
bond  acknowledged  in  the  sum  of 
'*  seven  thousand  seven  hundred  of 
lawful  money  of  Great  Britain'* 
conditioned  for  the  payment  of 
several  sums  denominated  as  pounds, 
shillings  and  pence,  although  the 
sums  secured  amount  to  more  than 
the  half  of  7700  pounds.  Cole  v. 
Hulme,  86 

BOND. 

And  see  Bail  BosD,  1. — Surety,  2. 

I.  Form  of. 

And  see  Blanks,  1. 

1 .  Penalty  in  a  bond  is  not  necessarily 
pecuniary.  87,  n^ 

II.  Solvit  post  diem. 

2.  Payment  within  20  years,  of  inte- 
rest accruing  before  20  years,  in- 
dorsed on  the  bond,  is  an  acknow- 
ledgment that  the  principal  was 
then  due,  sufficient  to  negative  the 
plea  of  solvit  post  diem.  Saunders 
V.  Meredith.  1 1 6 


CAPTION  OF  SEISIN. 
See  Evidence,  2. 

CARRIER. 
5fe  Stoppage  in  transitu,  2. 

CERTIFICATE. 

I.  For  special  jury. 
See  Costs,  3. 


CHARTER  PARTY, 
See  Ship,  3. 

• 

CHURCHWARDEN. 

And  see  Appeal,  2. 

I.  Appointment  of, 

1 .  Where  a  mandamus  to  admit  a 
churchwarden  recites  that  the  party 
was  duly  nominated,  elected  and 
chosen,  "  not  duly  elected,''  is  a 
good   return.     Rex  v.  P.  Williams. 

page  402 

CLERK. 

See  Surety,  1,  2, 3^  4,  5. 

CONSTRUCTION. 
See  Baron  and  Feme,  3. 

CONTRACT. 
See  Vendor  and  Purchaser,  1. 


CONVENTIONARIES. 

I.  Rights  of  tenants. 

I .  The  conventionary  tenants  within 
the  assessionable  manors  of  the 
duchy  of  Cornwall,  have  a  per- 
petual indefeasible  right,  to  them 
and  their  customary  heirs  and  sur- 
renderees, to  renew  their  estate  from 
seven  years  to  seven  years.  Rowe 
v.  Brenton,  361 


CORNWALL,  DUCHY  OF. 

See  CONVENTIONARIES,  I . EVI- 
DENCE, 2,  5,  6. — Fines  on  Aliena- 
tion, I. — Prerogative,  2. — Primer 
Seisin,  1. — Sea  Shore,  2. — Sta- 
tutes, 2. 

And  see  post. 

I.  Descent  of. 

1 .  Limited  by  the  statutory  grant  1 1 
Edw.  III.  to  Edward  the  Black 
Prince,  and  the  first  begotten  sons 
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of  him  and  his  heirs  kings  of  Eng- 
land^ (such  sons  heing)  dukes  of  the 
same  place  and  heirs  apparent  to 
the  kingdom  of  England,  page  478 


COSTS. 

I.  In  what  cases  allowed. 

1.  No  costs  upon  a  judgment  of  non- 
pros for  not  entering  the  issue  upon 
a  demurrer  to  a  plea  in  abatement. 
Mickktm  v.  Bate.  9 1 

2.  Where  plaintiff  arrests  defendant 
without  probable  cause  for  a  larger 
sum  than  he  recovers  in  an  action 
commenced  in  the  Palace  Court 
and  removed  into  this  Courts  this 
Court  has  no  jurisdiction  to  allow 
defendant  his  costs  under  43  Geo.  3. 
c.  46,  s.  3.     Handley  v.  Levy.     37 

3.  Costs  of  a  good  jury  upon  execu- 
tion of  writ  of  inquiry  under  8  &  9 
^.  3,  c.  11,  not  allowed,  although 
the  judge  certify  that  it  was  a  pro- 
per cause  to  be  tried  by  a  special 
jury.     Calvert  y.  Gordon,  125 

II.  Security  for. 

4.  Security  for  costs  not  required  from 
a  bankrupt  plaintiff  resident  abroad. 
Roper  \,  Phillips.  84 

5.  Where  a  defendant  obtains  security 
for  costs  on  the  ground  that  the 
plaintiff  is  become  bankrupt,  and 
that  the  action  is  continued  by  his 
assignees,  he  must  undertake  not  to 
plead  the  bankruptcy.  Manley  v. 
Mayne.  381 

COUNSEL. 
See  Practice,  II. 


COUNTY  PALATINE. 

I.  Prerogatives  of. 
1.  How   far   enjoyed   by   earls    and 


dukes  of  Cornwall. 

COURT  ROLLS. 
See  Evidence^  3,  4,  8. 
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EJECTMENT. 

COVENANT. 

I.  Construction. 

1*  Bv  a  deed  of  separation,  after  re- 
citing an  agreement  by  the  husband 
to  allow  the  wife  250/.  out  of  his 
salary  as  a  searcher,  the  husband 
covenants  generally  to  pay  her  250/. 
per  annum  during  her  life.  The 
covenant  is  controUed  by  the  recital, 
and  dismissal  from  the  office  justi- 
fies non-payment  of  the  annuity. 
Hesse  v.  Albert.  page  406 

II.  When  the  proper  form  of  action. 

Se«  Action,  2. 


CUSTOMARY  COURT. 

1 .  Proceedings  in  Court  of  manor  of 
Trematon,  upon  a  claim  to  a  cus- 
tomary tenement  held  from  seven 
years  to  seven  years,  contested  be- 
tween heir  and  devisee.  Skelton  v. 
Starke.  449 

CUSTOMARY  ESTATES. 
See  Estates,  1 . 

DAY  YEAR  AND  WASTE. 

See  Estates,  2. 

DEED. 
See  Blanks,  1 . — Oyer. — Stamps,  1 . 

DEMURRER. 

See  Costs,  1. 

DEPOSIT. 

I.  Where  forfeited. 

See  Vendor  and  Purchaser,  2. 

DESCENT. 

1.  Peculiar  course  of,  in  the  succes- 
sion to  the  dukedom  of  Com  will. 

478 

EJECTMENT, 

I.  TiUe. 

1 .  Perception  by  a  party  claiming  as 


ESTATES, 

heir^  of  rent  aceraiDg  due  on  a  day 
preceding  the  payment^  is  not  evi- 
dence of  seisin  on  such  day ;  ttill 
less  will  it  support  a  fine  leyied 
during  the  period  that  the  rent  was 
incurring.     Doe  d.  ladgbird  v.  Best. 

page  114 

2.  Possession  of  land  by  a  woman 
during  three  months  whilst  she  con- 
tinues sole^  and  by  her  husband  af- 
terwards for  forty  years,  is  evidence 
of  title  in  the  heir  of  the  wife  suf- 
ficient to  rebut  the  inference  of 
seisin  in  the  father  of  the  wile, 
grounded  upon  his  prior  possession ; 
it  appearing  that  the  son  and  heir 
of  the  father  lived  in  the  imme- 
diate neighbourhood  during  the 
occupation  of  the  husband.  Doe  d. 
Carr  v.  BUlyard,  1 1 1 

3.  Mortgagee  may  recover  in  eject- 
ment against  the  mortgagor,  with- 
out a  demand  of  poesessioa.  Doe 
d.  Roby  V.  Mmset/.  107 

4.  Priority  of  possession,  effect  of. 

112,  n. 

ELECTION. 

See  Mandamc78,  1. 


ERROR. 

I.  From  inferior  Court. 
See  False  Judgment. 

ESTATES. 

I.  Customary. 

And  see  Ancient  Demesne,  1. — Evi- 
dence, 16,  18. — Socage. 

1.  Effect  of  omission  of  the  words  "  at 
the  will  oi  the  lord.''    334,  335,  n. 

2.  Where  tenants  pass  their  estates  by 
surrender  in  Court  by  the  rod,  the 
tenure  is  base,  and  the  lord,  not  the 
king,  shall  have  the  day  year  and 
waste.  337,  n. 

II.  At  uiU. 

3.  Distinction  between  the  tenancy  of 
a  freeman  and  of  a  villein.  25 1  (a) 


EVIDENCE- 
EVIDENCE. 
I.  ff^rUten. 
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1.  A  document  from  the  Exchequer, 

fmrporting  to  be  an  extent  of  crown 
ands^  and  pursuing  the  directions 
of  4  Ed.  1,  Stat.  1,  may  be  given  in 
evidence  without  producing  the 
commission.     Rowe  w.  Brenton  164 

2.  A  document  from  the  o£Bce  of  the 
Duchy  of  Cornwall,  purporting  to 
be  a  caption  of  seisin  to  the  use  of 
the  duke,  by  persons  assigned  by 
his  letters- patent  to  receive  seisin, 
is  receivable  in  evidence  as  a  public 
instrument.     Rowe  v.  Brenton  156 

3.  A  copy  of  a  surrender  and  admit- 
tance purporting  to  be  signed  by 
the  steward,  and  coming  out  of  the 
hands  of  the  customary  tenant,  is 
admissible  in  evidence  without  pro- 
ducing the  court  roll.  Rowe  v. 
Brenton.  296 

4.  A  copy,  examined  by  the  witness,  of 
a  court  roll  is  admissible  in  evi- 
dence, without  the  production  of 
the  original.  Roxce  v.  Brenton,  297 

5.  An  inrolment  in  the  office  of  the 
Duchy  of  Cornwall,  of  a  lease  pur- 
porting to  be  granted  by  the  king, 
vacante  ducatu,  is  primary  evidence 
of  such  lease.     Howe  v.  Brenton. 

214 

6.  So  an  inrolment  in  the  Duchy  Office 
of  a  lease,  purporting  to  be  granted 
by  the  Duke  of  Cornwall,  is  pri- 
mary evidence  of  such  lease.  Rowe 
V.  Brenton.  218 

7.  Answers  to  lost  interrogatories  may 
be  read  as  admissions  by  the  an- 
swering party,  although  aoiBe  of 
the  answers  be  uninteUigibk  /»fr  <«• 
Rowe  V.  Brenton.  271 

8.  Entries  in  court  rolls  of  amercia- 
ments imposed,  not  evidence,  with- 
out proof  of  payment.  Rowe  v. 
Brenton.  303 

9.  A  witness,  who  produces  a  docu- 
ment for  the  purpose  of  showing  a 
particular  clause,  may  be  as£ed 
whether  he  has  not  inspected  ilo- 
cuments  of  the  same  nature  in 
which   the  clause    is   not    foundi 
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EVIDENCE. 
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although  such  documents  are    not 
produced.     Rowe  v.  Brenton.     303 

10.  A  witness  may  be  interrogated  as 
to  bis  examination  of  old  records, 
and  may  state  that  they  correspond 
in  substance  with  a  particular  re- 
cord which  has  been  read,  without 
going  through  the  whole  in  detail, 
subject  to  a  full  cross  examination. 
Bjowe  V.  Brenton,  212 

11.  A  baptism  cannot  be  proved  by  a 
minute  written  at  the  time  by  the 
parish-clerk,  nor  by  an  entry  in  the 
parish  register,  made  at  a  subse- 
quent period  by  a  succeeding  in* 
cumbent,  founded  upon  such  mi- 
nute.    Doe  d.  IVarren  v.  Braif,  428 

II.  Receivers  Accounts, 

12.  It  is  no  objection  to  the  admissi- 
bility of  a  book  containing  an  ac- 
count, in  which  a  deceased  re- 
ceiver charges  himself  with  money 
paid  to  him,  that,  on  the  opposite 
side  of  the  account,  the  receiver 
discharges  himself  to  the  same  ex- 
tent, or  that  the  account  (being  in 
his  handwriting)  is  not  signed  by 
him,  or  that  the  name  of  the  party, 
on  whose  account  the  money  is  re- 
ceived, does  not  appear  iu  the  book, 
it  being  shown,  aliunde,  that  the 
person  making  the  entry  did  not  re- 
ceive the  money  on  his  own  ac- 
count.    Rowe  v.  Brenton.  268 

III.  Parol,  where  admissible. 
Et  vide  suprd,  9,  10. 

13.  Parol  evidence,  as  to  the  party  to 
whom  a  demise  is  made,  not  ad- 
missible, where  the  agreement  for 
the  demise  was  in  writing.  jRex  v. 
Rawden,  426 

IV.   On  particular  issues. 

14.  Perception  by  a  party  claiming  as 
heir,  of  rent  accruing  due  on  a  day 
preceding  the  payment,  is  not  evi- 
dence of  seisin  on  such  day  3  still 
less  will  it  support  a  fine  levied  dur- 
ing the  period  that  the  rent  was 
incurring.    Doe  d.  Lidgbird  v.  Best. 
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15.  Possession  of  land  by  a  woman 
during  three  months,  whilst  she 
continues  sole,  and  by  her  husband 

'  afterwards  for  forty  years,  is  evi- 
dence of  title  in  the  heir  of  the  wife 
sufficient  to  rebut  the  inference  of 
seisin  in  the  father  of  the  wife, 
grounded  upon  bis  prior  possession, 
it  appearing  that  the  son  and  heir 
of  the  father  lived  in  the  immediate 
neighbourhood  during  the  occupa- 
tion of  the  husband.  Doc  d.  Carr 
V.  Billyard.  page  1 1 1 

16.  Upon  a  question  as  to  the  right  of 
the  lord  of  a  manor  to  minerals 
under  lands,  held  by  a  peculiar 
customary  tenure,  and  denominated 
"  conventionary  tenements,^*  it  is 
competent  to  the  lord  to  prove  the 
existence  of  customary  estates  bear- 
ing the  same  denomination  in  other 
manors.     Rawe  v.  Brenton.        143 

17.  Payment  within  twenty  years,  of 
interest  accruing  before  twenty 
years,  indorsed  on  the  bond,  is  an 
acknowledgment  that  the  principal 
was  then  due,  sufficient  to  negative 
a  plea  of  solvit  post  diem.  Saun* 
ders  V.  Meredith.  1 1 6 

1 8.  Upon  a  question  as  to  the  right  to 
minerals  between  the  lord  of  the 
manor  and  his  tenants,  holding  by  a 
peculiar  customary  tenure,  pervad- 
ing a  district  which  embraces  seve- 
ral manors  held  for  many  centuries 
by  the  same  lord  in  capite,  and  dur- 
ing that  time  governed  and  admi- 
nistered by  persons  acting  under  one 
commission  issued  by  the  lord  at 
stated  intervals,  and  extending  to 
the  whole  district,  acts  of  owner- 
ship exercised  over  the  minerals  in 
a  customary  tenement  in  another 
manor  within  the  district,  are  ad- 
missible in  evidence, althongb  within 
time  of  legal  memory  the  manors 
have  been  held  by  different  lords, 
and  under  a  subject.  Rowe  v. 
Brenton.  230 

EXANNUAL  ROLL. 

See  289  (a). 


FRAUD. 


HIGHWAY. 
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EXECUTION. 
See  Action,  1. — Bankrupt,  2. 

EXTENT. 

I.  0/ crown  lands. 

See  144. 

EXTRA-PAROCHIAL. 

See  EvioENXE,  1 . 

FACULTY. 
See  Pew,  1 . 

FALSE  JUDGMENT. 

I .  After  special  verdict  in  customary 
court  of  manor  of  Treraaton.  Skel- 
ion  V.  Starke,  P^gc  249 

FALSE  RETURN. 

See  Action,  1. 

FARLIEU. 

See  348,  {b). 

FINES  ON  ALIENATION. 

I.  Prerogative  as  to, 

1.  Vested  in  duke  of  Cornwall,   ra- 
tione  palatiiiatusj.  489 

FINES  AND  RECOVERIES. 
5ec  Evidence,  14. 

FOREIGN  LAWS. 
See  Arrest,  1 . 

FRANCE. 
See  Arrest,  1 . 

FRANCHISES. 

1 .  Annexed  to  dnchy  of  Cornwall  by 
the  second  statutory  grant.         482 

FRAUD. 

5ce  Action,  1,  2. — Insurance,  1. — 
Vendor  and  Purchaser,  5. 

VOL.  III. 


FRAUDS,  STATUTE  OF. 

I.  Collateral  undertaking, 

I .  A  promise  to  indemnify  a  co-surety 
need  not  be  in  writing.  Thomas  v. 
Cooke,  P^'g^  444 

FREIGHT. 

See  Snip,  3. 

GAME. 
I.  Buying, 

1.  The  buying  of  game  is  prohibited 
in  all  cases  by  58  Geo,  3,  c.  lb. 
Helps  V.  Glenister.  1 2 

2.  Therefore  a  contract  for  the  sale  of 
live  pheasants,  for  the  purpose  of 
breeding,  passes  no  interest  to  the 
purchaser,  and  cannot  be  enforced, 

ibid, 

GRANT. 
See  Assistant  Overseer,  2. 

GOOD  JURY. 
See  Costs,  3. 

HIGHWAY. 

1.  An  order  for  diverting  and  stopping 
up  a  highway,  and  substituting  for 
it  a  new  road,  is  bad,  unless  it  ap- 
pear that  the  public  actjuire  as  per- 
manent a  right  in  the  latter  as  they 
bad  in  the  former.     Rex  v.  Winter, 

433 

2.  Semhle,  that  this  must  appear  on 
the  face  of  the  order.  ibid. 

3.  Senible,  that  the  order  should  shew 
a  contract  with  the  owner  of  the  land 
over  which  the  new  road  is  to  be 
made.  ibid. 

4.  Semble,  that  upon  the  diversion  of  a 
highway  it  cannot  be  continued  for 
foot  passengers  only.  ibid, 

5.  An  order  for  stopping  up  a  road 
under  the  general  turnpike  act,  3 
Geo,  4,  c.  126,  where  the  site  of  the 
old  road  is  taken  in  exchange  for 
that  of  the  new,  is  valid,  although 
no  conveyance  to  the  trustees  be 
executed.  AUnutt  v.  Pott.     439,  u. 

o  o 
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HUSBAND. 
See  Baron  and  Feme. 

ILLEGAL  CONTRACT. 
Sec  Ga3IE^  2. 


INQUIRY. 

Sec  C08T8,  3. 

INQUISITIO  POST  MORTEM. 

And  see  507,  n. 

L  Where  admissible  in  evidence. 

See  349. 


INSURANCE. 

I.  Concealment, 

]«  A  party  effecting  a  life  insurance 
is  bound  to  disclose  every  material 
fact  within  his  knowledge,  whether 
he  believes  such  fact  to  be  material 
or  not.  lAndenau  v.  Desborougk.  45 

II.  Total  loss, 

2.  A  ship  insured  in  a  valued  policy 
for  2000/.  was  damaged  by  perils 
of  the  sea.  She  might  have  been 
repaired  for  1450/.,  but  she  was  not 
worth  repairing: — Held  a  total  loss. 
Allan  V.  Sugrue,  9 

III.  Policf/. 

3.  A  deed  in  which  several  persons 
combine  to  effect  a  common  pur- 
pose, requires  only  a  common  stamp. 
Allen  V.  Morrison,  70 

4.  Therefore  a  power  of  attorney 
whereby  the  several  members  of  a 
mutual  insurance  club  authorised 
the  subscription  of  policies  in  their 
respective  names,  requires  only  one 
stamp;  there  being  a  community 
of  purpose,  though,  (from  each  in- 
surer being  excluded  from  the  policy 
upon  his  own  ship,)  not  an  entire 
community  of  interest.  ibid. 


JUSTICES. 

INTEREST. 

I.  Effect  of  payment  of. 

See  Evidence,  17. — Mortgage,  5. 

INTERROGATORIES. 

I.  Answer  Si  where  admissible  though 
interrogatories  lost. 

See  Evidence,  7. 

ISSUE. 

I.  Non-pros  for  not  entering. 

See  Costs,  1. 

JUDGE. 
See  Trial  at  Bar,  3, 

JUDGMENT. 

I.  By  confession. 
See  Bankrupt,  2. 

II.  On  demurrer. 
See  Costs,  1. 

III.  On  special  verdict. 
See  Error,  1. — Verdict,  I. 

JURY. 
See  Costs,  3. 

JUSTICES. 
I.  Jurisdiction, 

1.  Where  money  is  advanceil  by  tbe 
overseers  to  an  infant,  about  to  be 
apprenticed,  for  the  purpose  of 
providing  her  with  clothes,  the  in- 
denture is  void  unless  approved  of 
by  two  justices,  under  56  Geo.  3, 
c.  139.     Rex  y,  MattishaU.       386 

2.  When  the  Quarter  Sessions  con- 
firm an  order  of  removal,  the  vali- 
dity of  which  turns  upon  a  question 
of  fact,  that  fact  must  be  taken  to 
have  been  found,  although  the  evi* 


KING. 

dence  of  the  fact  be  stated  in  a 
case  reserved^  and  this  Court  will 
not  disturb  such  finding  if  there 
were  any  evidence  from  which  the 
fact  might  be  inferred.  Rex  v.  St, 
Andrew  the  Great.  page  374 

3.  A  vessel,  liable  to  forfeiture  under 
6  Geo,  4f  c.  108,  s.  S,  was  seized 
while  entering  the  harbour  of  A., 
but  within  the  jurisdiction  of  the 
justices  of  B,  A  person  liable  to 
apprehension  under  s.  49  being 
found  on  board  was  arrested  there, 
and  carried  to  A,  and  convicted  by 
two  justices  of  that  place  under 
s.  74 :  Held,  first,  that  the  said 
person  was,  in  the  absence  of  evi- 
dence as  to  the  time  of  his  going  on 
board,  properly  convicted,  as  hav- 
ing been  on  board  on  the  high  seas ; 
and  secondly,  that  the  justices  of 
A.  had  jurisdiction.    Rex  v.  Nunn, 

75 

II.  Order  for  diversion  of  highway, 

4.  An  order  for  diverting  and  stop- 
ping up  a  highway  and  substituting 
for  it  a  new  road,  is  bad,  unless  it 
appear  that  the  public  acquire  as 
permanent  a  right  in  the  latter  as 
they  had  in  the  former.  Rex  v. 
JVinter.  433 

5.  Senible,  that  this  must  appear  on 
the  face  of  the  order.  ibid, 

6.  SembUf  that  the  order  should  show 
a  contract  with  the  owner  of  the 
land  over  which  the  new  road  is  to 
be  made.  ibid. 

7.  Semble,  that  upon  the  diversion  of 
a  highway  it  cannot  be  continued 
for  foot  passengers  only.  ibid. 

8.  An  order  for  stopping  up  a  road 
under  the  General  Turnpike  Act, 
3  Geo.  4,  c.  126,  where  the  site  of 
the  old  road  is  taken  in  exchange 
for  that  of  the  new,  is  valid,  £u- 
though  no  conveyance  to  the  trus- 
tees be  executed.    AUnutt  v.  Pott. 

439,  n. 

KING. 

I.  Rights  of. 

See  Prerogative. 


LIEN- 
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11.  Remedies  against. 


1*  The  King  reversioner  in  fee  bound 
by  a  collateral  warranty  with  assets. 
Rex  V.  Chiseldon.  page  498 


LIBEL. 

I.  Privileged  communication* 

1.  Where  a  master,  without  being 
applied  to,  volunteers  to  give  an 
unfavourable  character  of  a  dis- 
carded servant,  it  is  primd  facie 
malicious,  and  not  a  privileged 
communication.     Pattison  v.  Jones. 

101 

LIEN, 

I.  Particular. 

1.  A.  B.  and  C,  part  owners  of  a 
vessel,  are  partners  in  whale  fishery 
adventures,  in  which  the  course 
has  been  for  C,  as  ship's  husband, 
to  sell  the  whalebone  towards  ex- 
penses, to  deposit  the  blubber  in  a 
warehouse  rented  by  A.  B.  and  C, 
oi  B.y  to  divide  the  oil  there  pro- 
duced, to  put  it  into  separate  casks 
marked  with  their  respective  ini- 
tials, and  for  /).,  the  warehouse- 
man, to  deliver  out  the  oil  upon 
the  order  of  each  partner  respec- 
tively, unless  notice  be  given  by  C. 
that  such  partner's  share  of  tl(&  dis- 
bursements is  unpaid,  and  in  that 
case  to  detain  the  oil  until  payment. 
29  tons  having  been  set  apart  for 
A.^  and  placed  in  casks  marked 
with  his  initials,  and  20  tons  having 
been  delivered  to  his  order,  he  be- 
comes bankrupt,  his  share  of  the 
disbursements  being  unpaid.  After- 
wards notice  of  the  nonpayment  is 
given  by  C.  to  B,  B.  and  C,  have 
a  lien  as  against  the  assignees  of 
A.  upon  the  remaining  9  tons  for 
AJs  share  of  the  disbursements  not 
abandoned  by  the  qualified  appro- 
priation of  the  29  tons,  or  by  the 
assent  to  the  removal  of  the  20 
tons.  Holder ness  v.  Shackels,  25 
o  o  2 
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MORTGAGE. 


II.  General, 

2.  The  right  of  a  vendor  to  stop  in 
transitu,  is  paramount  to  any  lien 
against  the  purchaser.  Morley  v. 
Hay.  poge  iJ96 

LIMITATION  OF  ACTIONS. 

See  Bankrupt,  3. — Bond,  2. 

And  as  to  the  origin  of  the  presump- 
tion of  payment  after  20  years,  see 
118,  n. 

LIQUIDATOR. 

See  Arrest,  1 . 

LONDON. 

See  Settlement,  2. 

MALICE. 

See  Master  and  Servant,  1. — 

MALICIOUS  ARREST. 
See  Palace  Court,  1. 

MANDAMUS. 

I.  Return  to, 

1.  Where  a  mandamus  to  adroit  a 
churchwarden  recites  that  the  party 
was  duly  nominated,  elected,  and 
chosen,  "  not  duly  elected"  is  a 
good  return.     Rex  v.  P.  Williams, 

402 

MANOR. 

See  Evidence,  3,  4,  8,  16,  18. 

MASTER  AND  SERVANT. 

And  see  Surety,  2. 

I.  Character, 

1 .  Where  a  master,  not  being  applied 
to,  volunteers  an  unfavourable  cha- 
racter of  a  discarded  servant,  the 
act  is  primd  facie  malicious,  and  not 
a  privileged  communication.  Pat- 
tison  v.  Jones.  101 

MINERALS. 
See  Evidence,  16,  18. 


MISDIRECTION. 

I.  Cases  where  rules  for  new  trials,  ^c, 
on  the  ground  of  misdirection,  refused, 

1.  Cave  r.  Coleman.  P^g^^ 

2.  Best  V,  Saunders.  4 

3.  Allan  v,  Sugrue.  9 

4.  Helps  r.  Glennister.  12 

5.  Crowder  v.  Long.  17 

6.  Norton  v,  Pickering.  23 

7.  Lindenau  v,  Desborough.         45 

8.  Churchill  r.  Day.  71 

9.  Cole  V,  Hulme.  86 
10.  Clark  r.  Upton.  89 

II.  Carpenter  v,  Blandford.  93 

12.  Head  v.  Diggon.  97 

13.  Pattison  v.  Jones.  101 

14.  Woolley  t?.  Scovell.  105 

15.  Doe  d.  Roby  t?,  Maisey.  107 

16.  Doe  d.  Carrr.  Billyard.  Ill 

17.  Doe  d.  Lidgbirdr.  Best.  114 

18.  Bird  r.  Jones.  121 

II.  Cases  where  rules  discharged, 

19.  Edge  V,  Parker.  365 

20.  Morgan  v,  Curtis,  389 

21.  Morley  r.  Hay.  396 

III.  Cases  where  rules  made  absolute, 

22.  Rowe  V,  Brenton.  280  (a) 

23.  Morland  v.  Pellatt.  41 1 

MONSTRAUNCE  DE  DROIT. 

1.  Proceedings  by,  to  deraigii  a  col- 
lateral warranty.  Rex  v.  Chisel- 
den,  498 

MORTGAGE. 

I.  Nature  of  this  security, 

1.-  Mortgage  has  no  qualities  at  law 
which  distinguish  it  from  aliena- 
tions, whether  conditional  or  abso- 
lute,   made    for    other    purposes. 

1 08,  n. 

II.  Form  of  conveyance, 

2.  Mortgage  for  years,  may,  (where 
the  mortgagor  has  a  freehold  to 
serve  the  use,)  be  created  and  exe- 
cuted in  the  mortgagee  by  way  of 
bargain  and  sale,  by  reason  of  the 
apparent  valuable  consideration, 
without  the  introduction  of  bargain 
and  sale.  110,  n. 


PALACE  COURT. 

III.  Rights  of  mortgagor. 

3.  Interest  of  party  seised  in  fee, 
mortgaging  in  fee  or  for  years  and 
reserving  a  right  to  hold  until  de- 
fault of  payment^  not  a  chattel  hut 
a  defeasible  freehold  in  continuance 
of  his  former  estate,    page  109,  n. 

4.  Assent  of  mortgagee  to  the  posses- 
sion of  mortgagor,  not  necessarily 
inferred  from  the  receipt  of  interest. 

107,  108,  n. 

IV.  Rights  of  mortgagee, 

5.  Mortgagee  may  recover  in  eject- 
ment against  mortgagor  without  a 
demand  of  possession.  Doe  d. 
Roby  V.  Maisej/.  107 

6.  Where  lands  are  conveyed  subject 
to  a  power  of  redemption,  the 
mortgagee  has  the  same  rights  at 
law  as  an  absolute  alienee.     108  n. 

NEW  TRIAL. 

See  Misdirection. 

NISI  PRIUS. 

See  Prerogative,  1. 

NON-PROS. 

See  Costs,  1. 

NOTICE. 

See  Surety,  2. 

ORDER  OF  JUSTICES. 

I.  For  diverting  highway. 
See  Highway,  1,  2,  3,  4. 

II.  For  removal  of  pauper. 
See  Appeal,  2. — Justices,  2, 

OVERSEER. 

See  Appeal,  2. — Churchwarden,  1. 
— Assistant  Overseer,  1,  2. 

OYER. 

I.  How  much  of  the  deed  to  be  set  out. 
See  86,  n. 

PALACE  COURT. 
1.  Where  plaintiff  arrests  defendant 


PLEADING.        545 

without  probable  cause  for  a  larger 
sum  than  he  recovers,  in  an  action 
commenced  in  the  Palace  Court 
and  removed  into  this  Court,  this 
Court  has  no  jurisdiction  to  allow 
defendant  his  costs  under  43  Geo.  3, 
c.  46,  s.  3.     Handley  v.  Lery,     37 

PARISH  CLERK. 

See  Evidence,  11, 

PARISH  REGISTER. 

See  Evidence,  11. 

PAYMENT  OF  MONEY  INTO 
COURT. 

1.  Where  plaintiff  declares  for  work 
done  and  upon  an  account  stated, 
and  money  is  paid  into  Court  on 
the  latter  count  only,  he  is  not 
entitled  to  a  verdict  upon  proof  of 
work  done,  though  no  evidence  be 
given  of  an  account  bavins  been 
stated,  and  the  money  paid  into 
Court  greatly  exceeds  the  sum  due 
for  work,  and  would  be  covered  by 
a  demand  which  the  plaintiff  has 
against  the  defendant  by  virtue  of 
a  covenant  in  a  deed.  Chur chill  v. 
Daif,  71 

PEW. 
I.  Title  to. 

1.  A  right  to  a  pew  can  only  exist  by 
faculty  or  by  prescription.  Mor- 
gan  V.  Curtis,  Bart,  389 

2.  Where  the  prescription  is  inter- 
rupted, the  jurv  are  not  bound  to 
presume  a  faculty  from  long  undis- 
turbed possession.  ibid. 

PLEADING. 

I.  Declaration. 

1 .  Declaration  averred  the  consider- 
ation for  the  purchase  of  a  horse  to 
be  "  that  the  buyer  should  give  a 
large  price,"  to  wit,  100  guineas. 
Proof,  that  the  buyer  was  to  give 
*'  100  guineas,  and  £10  more  if  the 
horse  suited  him  :"  Held,  no  vari- 
ance.    Cave  V.  Coleman,  2 
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II.  Plea  in  abatement. 
See  Costs,  1. 

III.  Plea  in  bar. 

iS'ee  Bankrupt,  4. — Practice,  1. 

POSSESSION. 

I.  How  proved. 
See  Ejectment,  1,  2. 

II.  Where  executed  in  a  bargainee. 
See  Mortgage,  2. 

III.  Demand  of^  where  necessary. 
See  Ejectment,  3. 

IV.  Priority  of. 
See  112,  n. 

POWER  OF  ATTORNEY. 

See  Insurance,  4. 

PRACTICE. 

And  see  Appeal,  1. — Arrest,  1. — 
Payment  of  Money  into  Court. 

I.  Proceedings  against  bail. 

1.  After  stay  of  proceedings  in  an 
action  on  the  bail  bond,  there  may 
be  a  plea  of  bankruptcy  in  the  ori- 
ginal action  where  tne  bail  bond  is 
not  ordered  to  stand  as  a  security. 
Sainsbury  v.  Gandon.  poge  16 

II.  Addressing  the  jury. 

2.  Where  in  an  action  between  sub- 
jects the  crown  interfered  pro  inte- 
resse  suo^  and  undertook  the  de- 
fence of  the  cause,  and  witnesses 
were  called  on  both  sides,  the 
plaintiff  was  allowed  the  general 
reply.     Rowe  v.  Brenton.  305 

III.  Trial  at  bar. 

3.  In  a  trial  at  bar  each  of  the  pre- 
siding judges  makes  such  observa- 
tions to  the  jury  upon  the  whole 
case,  by  way  of  direction,  as  he 
considers  to  be  requisite.  Rowe 
V.  Brenton.  364 

PREROGATIVE. 

I.  Of  the  king. 

1.  The  crown  may  forbid  the  issuing 
of  a  writ  of  nisi  prius  in  any  action 


RECITAL. 

in  which  the  king  has  an  interest. 
Rorwew.  Brenton.  P^^  ^^^ 

2.  A  suggestion  ore  tenus  by  the 
attorney-general  that  the  crown  is 
interested  in  a  suit  depending  be- 
tween subject  and  subject,  is  a  suf- 
ficient ground  for  ordering  a  trial 
at  bar.  ibid. 

3.  Where,  in  an  action  pending  be- 
tween subjects,  the  crown,  having 
an  interest  in  the  subject-matter, 
intervened  and  undertook  the  de- 
fence of  the  cause,  and  witnesses 
were  called  on  both  sides,  the 
plaintiff  was  allowed  the  general 
reply,     Rowe  v.  Brenton.  305 

II.  Of  the  duke  of  CornwaU. 

4.  Capacity  of  being  lord  in  cajnte. 

482 

5.  Right  of  primer  seisin.  ibid. 

6.  Power  of  giving  liberty  to  return 
burgesses  to  parliament.       255,  n. 

7.  Right  to  fines  on  alienation.     489 

PRESCRIPTION. 
See  Pew,  1. 

PRESUMPTION. 

S^e  Evidence,  15. — Pew,  I. 

PRIMAGE. 

See  Ship,  1,  2,  3. 

PRIMER  SEISIN. 

I.  Prerogative  of  in  whom  vested. 

1 .  Of  lands  in  Cornwall,  in  the  duke. 

489 

PRIVILEGED  COMMUNICA- 
TION. 

See  Master  and  Servant,  I. 

RECEIVER'S  ACCOUNTS. 
See  Evidence,  II. 

RECITAL. 

I.  Operation  of  in  narrowing  the  con- 
struction of  an  instrument. 

See  Baron  and  Feme,  3. 


SETTLEMENT. 

REMAINDER. 

I.  Horn  protected. 

1 .  Right  of  remainder  man  to  sue  for 
an  injury  to  his  expectant  interest. 

'page  107,  n. 

REMOVAL  OF  CAUSES. 
See  Palace  Court,  1. 

RENEWAL. 
See  Convention  ARIES,  1. 

REQUEST. 

See  1 30  (tf),  1 3 1  (e/). 

RETURN. 
See  Action,  1. — Mandamus,  1. 

SEA  SHORE. 

L  In  whom  vested, 

1.  Soil  between  high  and  low  water 
mark  primd  facie  in  the  Crown.  329 

2,  In  the  river  Tamar  and  its  tributary 
streams,  it  is  in  the  Duke  of  Corn- 
wall, ibid, 

SECURITY. 

Sec  Costs,  II. — Practice,  1. 

SEISIN. 

I.  How  proved. 

See  Ejectment,  1,  2. 

SEPARATION. 
Sec  Baron  and  Feme,  3. 

SERVANT. 

Sec  Master  and  Servant. 


SETTLEMENT. 

I.  What  places  extra-parochial , 

1,  An  act  for  dra'ming  fen-lands  vests 
5000  acres  in  trustees  as  a  recom- 
pense for  the  undertakers,  and  di- 
rects that  inhabitants  upon  any  part 
of  the  5000  acres,  unable  to  main- 


SHERIFF. 
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tain  themselves,  shall  be  maintained 
by  the  trustees  and  not  by  the 
parishes.  The  5000  acres  become 
an  incorporated  district;  but  they 
are  not  rendered  extra-parochial, 
and  hiring  and  service  thereon  gains 
a  settlement  where  the  service  is 
performed,  either  in  the  particular 
parish  or  in  the  district  generally. 
Rex  V.  Croyland,  page  422 

II.  By  payment  of  rates, 

2.  Payment  of  watch-rate  in  London 
does  not  confer  a  settlement.  Rex 
V.  St,  Anns,  383 

III.  By  serving  an  office, 

3.  The  office  of  assistant-overseer 
under  59  Geo,  3,  c.  12,  is  a  public 
annual  officer  within  3  &  i  PF,  & 
M.  c.  ll,s.  6.     Rex  V,  Lew,     369 

IV.  By  hiring  and  service, 

4.  *'  Let  him  stop  what  time  he  will, 
I  will  give  him  satisfaction,  if  not 
in  money  in  clothes.'*  The  ses- 
sions are  fit  liberty  to  infer  that 
this  was  not  a  general  hiring.  Rex 
V.  Rosliston,  420 

5.  ^^.,  an  innkeeper,  said  to  B,,  **  1 
have  a  lad  coming  in  a  fortnight, 
but  you  may  stay  till  he  comes." 
B,  continued  in  the  service  three 
years  without  anything  further 
passing.  The  Court  of  Quarter 
Sessions  is  at  liberty  to  infer  a 
general  hiring.     Rex  v.  St,  Martin, 

377 

SHERIFF. 

I.  How  appointed, 

1.  Mode  of  electing  sherifi^  in  Corn- 
wall under  charter  of  6  Johan.   493 

IL  Remedy  of,  against  a  coUusive  execu- 
tion creditor, 

2.  A  bailiff  having  seized  goods  un- 
der ^ji,fa,  against  B,y  is  authorised 
by  ^.,  the  creditor,  to  quit  posses- 
sion, B,  consenting  that  he  may 
return  and  sell.  1  he  bailiff  quits 
possession,  and  afterwards  returns 
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SMUGGLING. 


and  sells^  and  the  sheriff  pays  the 
proceeds  to  A,  Before  the  sale,  C. 
issues  2kji.fa,  against  B,,  to  which 
the  sheriff  returns  nulla  bona,  C. 
recovers  the  value  of  the  goods 
from  the  sheriff  in  an  action  for  a 
false  return.  A.  is  liable  to  the 
sheriff  for  the  damages  and  costs 
recovered  by  C,  unless  he  can 
show  that  the  slieriff  was  conusant 
of  the  misconduct,  or  that  the 
action  is  brought  for  the  benefit  of 
the  bailiff.  Crowder  v.  Long,  Gent, 
one,  ^'c.  pogc  1 7 

SHIP. 
I.  Piimage, 

1.  Primaffe  belongs  to  the  master* 
and  nothing  but  an  express  agree- 
ment can  devest  his  right  to  re- 
cover it  from  the  freighter.  Best 
v.  Saunders,  4 

2.  An  agreement  by  the  master  to 
receive  from  the  owner  a  fixed  sum 
"  in  full  for  all  cabin  and  other 
allowances,"  does  not  devest  the 
master's  right  to  primage.         ibid. 

3.  By  bill  of  lading  freight  was  to  be 
paid    "  as  per  charterparty    with 

?rimage  and  average  accustomed  :** 
leld,  that  the  reference  to  the 
charterparty  applied  to  the  freight 
onIy«  and  that  in  an  action  for  the 
primage  the  charterparty  need  not 
be  produced.  ibid. 


SMUGGLING. 

1.  A  vessel,  liable  to  forfeiture  under 
6  Geo.  4,  c.  108,  s,  3,  was  seized 
while  entering  the  harbour  of  A., 
but  within  the  jurisdiction  of  the 
justices  of  B,  A  person  liable  to 
apprehension  under  s.  4-9  being 
found  on  board  was  arrested  there, 
and  carried  to  A.  and  convicted  by 
two  justices  of  that  place  under 
8.  74 :  Held,  first,  that  the  said 
person  was,  in  tiie  absence  of  evi- 
dence as  to  the  time  of  his  going 
on  board,  properly  convicted,  as 
having  been  on  board  on  the  liigh 


STATUTES. 

seas  ;  and,  secondly,  that  the  jus- 
tices of  A.  had  jurisdiction.  Rex 
V.  Nunn.  poge  75 


SOCAGE. 

1 .  In  frank  tenure. 

2.  In  ancient  tenure. 

3.  Of  base  tenure. 


230  (a) 
ibid^ 
ibid. 


STAMP. 
I.  Deeds, 

1.  A  deed,  by  which  several  persons 
combine  for  a  common  purpose, 
requires  only  the  ordinary  deed 
stamp.     Allen  v.  Monins.  70 

II.  Grants, 

2.  If  a  salary  be  annexed  to  the 
ofHce  of  assistant  overseer,  the  ap- 
pointment requires  a  stamp  under 
55  Geo.  4,  c.  184,  and  service  of 
the  office  for  a  year  under  an  un- 
stamped appointment  confers  no 
settlement.     Rex  v.  Lew,  369 

III.   Unstamped  instruments,  where 
receivable. 

See  Evidence. 


STATUTES. 
I.  Non^existing, 

1 .  A  statutory  grant  may  be  presumed 
even  as  against  the  Crown.  Lopez 
V.  Andrews,  325  (a) 

2.  Or  against  the  Duke  of  Cornwall. 

ibid, 
II.  Points  upon  particular  statutes. 

3.  4  Edw.  1,  Stat.  1.  (Extenta  ma- 
nerii.)  164,  167 

4.  13  Edw.  1,  Stat.  1,  c.  31.  (Bill  of 
exceptions.)  266 

5.  18  Edw.  1,  Stat.  1.  (Quia  erop- 
tores.)  353,  507 

6.  17  Edw.  2,  Stat.  1.  (Praerogativa 
Regis.)  246,  353 

7.  11   Edw.  3,    17  March,    1337. 
(Creation  of  Duchy  of  Cornwall.) 

474 
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8.  11  Edw.  3,  18  March,  1337. 
(Annexation  of  franchises  to 
Duchy  of  Cornwall,      pag^  482 

9.  17  Edw.  4,c.  1.  (Duchy  of  Corn- 
wall.) 256 

10.  2  Hen.  7,  c.  4.  (Duchy  of  Corn- 

wall.) 256 

11.  1  Hen.  8,  c.  9.  (Duchy  of  Corn- 
wall.) 256 

12.  27Hen.8,  c.  10.  (Uses.)  110, n. 

13.  2  Jac.  1,  c.  27,  s.  4.    (Game)  13 

14.  3  Jac.  1,  c.  12.  (Sea-fish.)      14 

15.  21  Jac.  1,  c.  16.     (Limitation  of 

actions.)  118 

16.  12  Car.  2,  c.  24.      (Abolition  of 
tenures)  230,  n. 

17.  29  Car.  2,  c.  3,  s.  4.  (Frauds  and 

Perjuries.) 

18.  3&4W.&M.  c.  11,  8.6.  (Poor.) 

369 

19.  8  &  9  W.  3,  c.  11 .  (Damages,  In- 
quiry.) 44,  92,  125 

20.  9  &  10  W.  3,  c.  15.      (Arbitra- 

ment.) 74  (b) 

21.  5  Ann.  c.  14,  s.  42.  (Game).  13 

22.  8  Geo.  1,  c.  4.  Irish  statute.  (Li- 
mitations of  actions.)  119 

23.  2  Geo.  2,  c.  23.  (Attorney.)  35 

24.  3  Geo.  2,  c.  25,  s.  16.  (Special 
jury.)  128 

25.  28  Geo.  2,  c.  12.  (Poor.)  15 
ZQ.  43  Geo.  3,  c.  46.  (Costs.)  37 
ftl.  55  Geo.  3,  c.  184.  (Stamps.)  369 

28.  56  Geo.  3,  c.  139.  (Apprentice.) 

386 

29.  58  Geo.  3,  c.  75.  (Game.)   12 

30.  59  Geo.  3,  c.  12.     (Assistant 

Overseer.)  369 

31.  3  Geo.  4,  c.  78.  (Duchy  of  Corn- 
wall.) 171 

32.  3  Geo.  4,  c.  126.     (Turnpikes.) 

429,  n. 

33.  6  Geo.  4,  c.  16,  s.  44.     (Bank- 
rupt.) 36 

34.  6  Geo.  4,  c.l6,  s.  108.    (Bank- 
rupt ^  411 

35.  6  Geo.  4,  c.  50,  s.  34.     (Special 
juiy.)  128 

36.  6  Geo.  4,  c.  108,  s.  3.  (Customs.) 

49,  74,  75 

STOPPAGE  IN  TRANSITU. 

1.  Upon  a  sale  of  goods  the  transitus 
VOL.  in. 


SURETY. 


549 


continues  until  the  goods  have 
reached  their  ultimate  destination 
under  the  contract  of  sale,  or  the 
vendee  has  given  a  new  direction 
to  the  property.    Morley  v.  Hay, 

page  396 
2.  The  right  of  a  vendor  to  stop  in 
transitu  is  paramount  to  the  gene- 
ral lien  of  the  carrier  against  the 
purchaser.     Morley  v.  Hay.     ibid. 

SUGGESTION. 

I.  By  Attorney' General^  ore  terms. 

1.  Where  a  sufficient  ground  for 
awarding  a  trial  at  bar.  Rowe  v. 
Brenton.  1 33 

SURETY. 

I.  Horu)  charged, 

1.  Upon  a  bond  conditioned  that  a 
clerk  shall  account  for  all  moneys 
received  on  account  of  his  employ- 
ers, and  shall  act  with  fidelity  and 
punctuality  in  the  matters  entrusted 
to  him,  entries  made  by  the  clerk 
in  the  books  kept  by  him  in  the 
course  of  his  employment,  whereby 
he  charges  himself  with  the  receipt 
of  moneys  on  account  of  his  em- 
ployers, are  after  his  death  primd 

fade  evidence  against  his  sureties, 
the  obligors,  of  the  receipt  of  such 
moneys.     Whitmarsh  v.  Genge,  42 

2.  But  It  is  open  to  the  latter  to  show 
that  the  entries  are  incorrect; 
though,  by  so  doing,  they  will 
render  themselves  liable  as  upon 
a  breach  of  the  second  branch  of 
the  condition.  ibid. 

II.  How  discharged. 

3.  Upon  a  bond  conditioned  for  a 
collecting  clerk*s  truly  accounting 
for  and  paying  over  moneys  by  him 
received  from  time  to  time  and  at 
all  times  during  his  continuance  in 
the  service,  the  obligor  cannot  dis- 
charge himself  from  further  liabi- 
lity by  giving  notice  on  a  particular 
day  that  from  thenceforward  he 
will  not  remain  surety.  Calvert  v. 
Gordon.  125 

p  p 
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4.  SembUt  that  such  obligor  must 
remain  liable  at  all  events  during 
the  whole  period  of  the  service. 

page  125 

5.  A  surety  may  protect  himself 
by  stipulating  in  the  instrument  of 
guarantee  that  he  shall  be  at  liberty 
to  determine  his  liability  at  the  ex- 
piration of  a  specified  time  after 
notice.  ibid. 

III.  Remedy  against  co-sureties, 

6.  A  promise  to  indemnify  a  co- 
surety need  not  be  in  writing. 
Thomas  v.  Cooke.  444 


SURRENDER. 
And  see  Estates,  2. 

I.   What  shall  pass. 

1.  The  surrenderee  of  a  customary 
estate  takes  the  whole  interest  of 
the  surrenderor,  without  regard  to 
acts  or  incumbrances  of  admitting 
lord.     Rowe  v.  Brenton.      280  (a) 

II.  How  proved. 
See  Evidence,  3. 

TENANT. 

See  Action  on  the  Case,  2 — An- 
cient Demesne,  1. — Estates. — 
Socage. 

TENURE. 

And  see  Estates. — Socage. 
I.  In  capite. 

1.  Of  the  Crown.  234 

2.  Ofthe  Dukedom  of  Cornwall.  489 

TIME. 

And  see  Surety,  5, 

I.  Materiality  of, 

1.  Where  of  the  essence  ofthe  con- 
tract. 95,  96,  n. 

TRIAL  AT  BAR. 

See  Prerogative,  2,  S. 


TURNPIKE  ROADS. 

See  Justices,  8. 

USES. 
I.   What  executed. 
See  Mortgage,  6. 


VARIANCE. 

I.  In  matter  of  allegation, 

1.  Declaration  averring  the  conside- 
ration for  the  purchase  of  a  horse 
to  be  **  that  the  buyer  should  give 
a  larger  price,  to  wit,  100  guineas.'* 
•Proof  that  the  buyer  was  to  give 
"  100  guineas^  and  £\0  more  if 
the  horse  suited  him :"  Held,  no 
variance.     Cove  v.  Coleman,  page  2 

VENDOR  AND  PURCHASER. 

And  see  Stoppage  in  Transitu. 
I.  Contract i  when  perfect. 

1 .  Time  bow  far  of  the  essence  of  the 
contract.  95,  96,  n. 

2.  Where  waived.  95,  n. 

3.  From  what  period  contract  binding 
where  treaty  is  by  letter.  99,  100,  n. 

4.  A.  and  B.  being  together,  B.  offers 
goods  to  A.  at  a  certain  price,  and 
gives  A.  three  days  to  make  up 
his  mind.  Before  the  three  days 
expire,  B.  offers  the  goods  to  C, 
A.  cannot  declare  against  B.  as 
upon  an  absolute  bargain,  and  frm- 
hUf  that  B.  had  a  right  to  retract* 
Head  v.  Diggon.  97 

II.  Where  rescinded. 

5.  A,  having  agreed  to  purchase  an 
estate,  and  paid  a  deposit,  B.,  the 
seller,  is  unable  to  make  a  good 
title  by  the  stipulated  day.  A. 
afterwards,  upon  negotiating  a 
compromise  with  his  creditors, 
states  his  apprehension  that  he  may 
be  compelled  by  B.  to  complete 
the  purchase,  and  applies  to  B,  to 
cancel  the  contract  and  return  the 
deposit.    B.  refuses  to  do  either ; 


WARRANTY. 
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but  says  that  he  will  never  take 
any  steps  against  A.  to  enforce  the 
contract.  Upon  this  footing  the 
composition  proceeds,  C.  engaging 
to  secure  7*.  in  the  pound.  It 
would  be  a  fraud  upon  the  cre- 
ditors and  upon  C  if  ^.  were  to 
enforce  the  contract,  and  therefore 

A,  cannot  maintain  an  action  against 

B.  for  the  deposit.    Clark  v.  Upton, 

page  89 

III.  Forfeiture  of  deposit. 

6.  Upon  a  sale  of  an  interest  in  a 
house,  the  fixtures  to  be  taken  at 
a  valuation,  and  deposit  forfeited  if 
purchase,  through  default  of  pur- 
chaser, be  not  completed  on  a  cei^ 
tain  day ;  the  vendor's  agent  is 
informed  on  that  day  that  the  pur- 
chase will  not  be  completed  until 
tlie  following  day,  and  no  objection 
is  made;  the  vendor  cannot  on 
the  second  day  insist  upon  the  for- 
feiture.  Carpenter  v.  Blandford.  93 

VERDICT. 

I.  Special, 

1.  On  issue  upon  the  right  of  the 
widow  of  a  conventionary  tenant 
to  devise  to  any  other  than  the 
right  heir  of  the  husband.  SkeUon 
V.  Starke.  465 

VILLENAGE. 

See  Estates,  3. — And  see  anie^  524f, 

WARRANTY. 

I.  JVhat  shall  amount  to. 

1.  A  verbal  representation  by  the 
seller  to  the  buyer  in  the  course  of 


dealing,  "  that  he  may  depend  upon 
it  the  horse  is  perfectly  quiet  and 
free  from  vice,"  is  a  warranty. 
Cave  V.  Coleman.  P^g^  2 

II.  Hffso  described. 

2.  Declaration  averring  the  conside- 
ration for  the  purchase  of  a  horse 
to  be  ''  that  the  buyer  should  give 
a  large  price,  to  wit,  100  guineas." 
Proof  that  the  buyer  was  to  give 
**  100  guineas,  and  £10  more  if 
the  horse  suited  him :"  Held,  no 
variance.     Cave  v.  Coleman,     ibid* 

III.  Collateral  warranty. 
iSeeKiNG,  1. 

WATCH  RATE. 

See  Settlement,  %. 

WIFE. 
See  Baron  and  Feme. 

WILL,  ESTATE  AT. 
See  Estates,  II. 

WORK  AND  LABOUR. 
See  Action,  2. 

YEAR  DAY  AND  WASTE. 

I.   Who  shall  have. 

1.  Where  the  estate  passes  by  sur- 
render by  the  rod,  although  not 
held  at  the  will  of  the  lord,  the 
tenure  is  base,  and  the  lord,  and 
not  the  king,  shall  have  the  year 
day  and  waste.  337  {d) 
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